432 ' SUPREME CountT oF THE UNITED STATES,

in the year of our Lord 1829, to wit: oh the
14th day of Tebruary of the said- last-men-
tioned year, by giving to the defcudanis in err-
or in said eause on said judgment damages at
the rate of six per ecentum per annum, it is
ordsred and adjudged hy this court that the
said judgment of this court of February 14,
A, D. 1829, be refofimed by the amendment of
damages at the rate of six per eentum per an-
num, so that the judgment read thus: “It is
adjudged and ordered by this court that the
judgment of the said Cireuit Court in this ease
be, and the same is herchy affirmed, with costs
and damages at the rate of six per centum
per annuin.

Bee 8. C., 2 Pet. 318,

433*] *WILLIAM PARSBONS, Plaintif in
Error, )
.
BEDFORD, DBreedlove & Robeson, defendants.

Practice in Louisiana courts—how fatr adopied
in- federal courfs in that State—trial by
jury—Comstitution of United States—Act of
Congress of 1824. :

This action was lnstituted in the Distriet Court
of the Unlted States for the Eastern Distriet of
Louisiana, aceording to the foring of proceedings
adopted and practiced in the courts of that State.
The cause was tried by a speclal jury, and a verdiet
was rendered for the plaintiff. On the trial, the
counsel for the defendant moved the court to di-
rect the clerk of the court to take down in writing
tie testimony of the witnesses examined in the
cause, that the same might appear on record: such
being the praciice of the State courts of Louisiana ;
and which practice the counsel for the defendant
ineisted was te pirevail in the courts of the United
States, according fo the Act of Congress of the
28ta of May, 1824 ; which provides that the rnode
of proceeding in civil eauses, in the courts of the

United States estdblished in Louisiana, shall be.

caonformable to the laws direeting the prpctice In
the Distrlet Court of the State, subject fo guch

alteratlons as the judges of the courts of the Unit- |

ed States should establish by rules. The court re-
fused to make the order, or to permit the tesii-
mony te be put down In writlng; the judge &x-
gressi.ng the opinion tliat the courts of the United

fates are not governed by the practice of the
-courts of the State of Lounisiana. The defendant
moved for o new trial, and the motion belng over-
ruled and judgment entered for the plaintif on the
verdiet, the defeddant brought a writ of error to
this court. )

Under the laws of Loulslana, on the irfal of a
epuse before a jury, If either party desires it, the
verbal evidence 1z to be taken down in writing by
the clerk, to be sent to the Supreme Court, io serve
.as o statement of facts in case of appeal; and the
written evidence produneced on the trial is to be filed
with the proeéedings. This is done to enible the
-appellate eourt to exercise the power of granting a
new trial, and of revising the judgment of the infe-
rior court. Held, that the refusal of the judge of
the Distriet Court of the United States to permit
the evidence to be put In writing, could not be as-
slgned for erfor in this court, the cause having
been tried in the court below and a verdict given
-on the facts by a jury; if the same had Deer put in
writing and been sent up to this court. with the
record, tliis court, proceeding under the Constitu-
tion of the Uhited States and of the amendment
thereto which declares, ‘“no fact onee tried by a
jury -shall e otherwise re-examinable in any court
.of the United States, than according to the rules of
the coemmeon layw,” is not competent to redress any
-error by granting a new trial.

The proviso ln the Act of Copgress of the 28th
of May, 1824; ch; 181, demonstrates that it was not

the intention of Cengress to give an absolute and

imperative foree to the State modes of proceeding
4n elvll canses in Touisiang in the courts ef the
782
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Tnited Btates; for if authorizes the Judge ¢
fy them so &s to adapt them to the Ol'ganizo nod].
his own courts; and it further ﬂemonstra&thn of
no absolute repeal was Intended of the ant--? that
modes of procceding authorfaed in the proacil
Biztes coarts under former Acts of Congregg it
*leaves the Judge at liberty to make ruleg '[i‘“ 1t
btslf wlhich d;scrﬁpa%:}'thgt\éee:% the State lawg ‘taeé
the laws o nite 1%}
Sy tce €% Ay be avoigeq,
e Act of Congress having made the py
the State courts the rule for the cueugtlsa cot;ce ot
United States in Louislana, the Disirict Courtthe
the United States in that district is bounq to fur
low the practice of the Siate, unless that cour 1101‘
adopted 2 rule supecrseding the practice. [443 2d

(teneraily speaking, matters of practiee in i
ferior courts do not constitute subjects npon whiri{
error can be assigned in the appellate court, [44S

The trial by jury is justly dear to the Ameuca]
people, It has always been an object of deep mté‘}‘
est and solicitude, and every encroachment upop 1{
has been watched with great jealousy., The right tq
such a trial is, it 1s believed, incorporated inig angd
s[,z?ﬁlied in every State constituffon in the U;ﬂ.{)n

By "common law,” the framers of the Constity.
tion of the United Btates meant what the Consrify.
tion denominated in the third artlcle, “law;” pgt
merely suits which the common law recognizeq
among iig old and setiled proceedings, butf suits in
which legal rlghts were to be ascertained and de.
termined in ¢ontradistinction to those where equl
table_rights alone were regarded, and equitabiq
remedi¢es were administered; or where, as in the
admiralty, = mlxture of public law and of maritima
1[”4‘1’7?1“1 equity wag often found 1o the same sult,

The "amendment fo the Constitution of the
TUnited States, by which the trial by jury was se-
cured, may, in a Just sense, be well construed to
embrace all suits which are not of equity or ag-
miralty jurisdiction, whatever may be the pecnifar
ft;li]ig]whlch fhey may fssume Lo settle legalprights.
. It was not the intention of Congress, by the gen-
eral language of the Act of 1824, to alter {he a[:ﬁael-
late Jurisdietion of this court, and to confer on it
the power of granting a mew trinl by a re-examnl.
nation of the faets trled by Jury; and to enabla
t, after trial by the jury, to do that in respect to
the courts of the Unlted States sitting In %ouisi-
ana which is denled to such courts sittlng in all
the other States of the Union, [447]

No court ought, unless the terms of an Act of
Congress render it nnavoldable, to glve a construe-
tlon to the act which should, however uninten-
tlonal, involve a viclation of the Constitutién. The
terms of the Act of 1824 may well be satisfied by
Hmiting its operation fo modes of practice and
proeceding In the courts below, without changlng
the effect or conclusiveness of the verdiet of a jury
upon the faets litigated on the trial. The party
may bring the foets into review before the appel-
late court, S0 far es they bear upon guestions of
law, by a bill of exceptlons. If there be sny mis:
take of the facts, the court below is competent to
redress It by granting a new trial. [447]

ERROR to the Eastern Pistriet of Louisiana.

Thig suit was originally brought in the Par-
ish Court of New Orleans by the defendants in
error, by a petition for an attachment against
the property of the defendant in the suit; and
was removed into the Distriet Court of the
United States for the Eastern District of Loui-
siana, the defendant being a citizen of the
State of Massachusetts,

The obiect of the suit was the recovery of
the amount of certain sales of tobaceo made by
the plaintiffs to a ceriain *Hhen Fiske [*435
represented in the petition to be the agent and
factor of the defendant; and for which he drew
bills of exchange on the defendant, and which
bills were refused acceptance and payment.
After an answer had been filed, the caee wad
submitted to a special jury, and a verdiet was
rendered for the plaintiffs for $6,414.
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“'he proceedings in the case were Instituted
and conducted aecording to the laws of Loui-
giane, which conform in a great degree to the
inciples and practice of fhe civil law,

On the trial the plaintifis produced the bills
of exchange mentioned in the petition, and
many letters writlen by the defendant to
Fisike. The defendant introduced, as testi-
mony, other letters written as above; and also
the record of a suit brought by the plaintiffs
against Fiske, on the same bills, in which they
charge, on oath, that the sale was made to

fiske, and that he was their debtor; all which

written testimony was, aceording to the prae-
tice of the State courts, filed in court, and
jorma part of ithe record.

_ The plaintiffs also ]_]1‘0(111(35_;1 Fiske as a wib-.

pess, to prove that Le acted only as agent for

the defendant, and to make him a witness,

wve a D1l release of all claims on him., He
was objected to; but the court overruled the
objeetion and'a bill of exceptions was tendered
and signed. ) .

By the twelfth gsction of an Act of the Gen-
eral Assembly of Leuisiana, passed the 20th of
Jily, 1817, entitled, “An Act to amend the sev-

gral -aets passed to organize the Court of the,
State, and. for other purposcs,” it is among,

other things enacted, “that when any - cause
ghall be submitted to 4 jury to be tried, the
verbal evidence shall, in. all cases where an ap-
peal Tiés fo the Supreime Court, if either party
tequire it, and at the {ime when the witnesses
shall be examined, be taken -down in writing by
the elerk of the ecourt, in order to be sent up to
the Bupreme Cotirt, to serve s a statement of
fiets in case of appeal, and the written evi-
denee ‘produced by both parties shall be filed
with the proceedings.” )

By a law of the Unifed States, passed the
26th of May, 1824, the mode of practice pur-
sned in the State courts i5 directed fo be fol-
lowed in the ecourts of the United States im
Louisiana. . ’

4836*] *Urider the provisions of these laws,
the defendant applied to the court to direet the
elerk fo take down thie veérbal proof offered in

the cause, or to suffer his counsel, the counsel

of the plaintiffs, or theé witnesses, to take if
down, which the judge refused to do; where-
gpon & bill of exceptions was tendered and
signied. ‘
A motion wag made for a new #rial, which
was overruled, and & judgment was entered for
the amiount of the verdict. This writ of error
was then prosecuted.

The plaintifl in error contended:
. L' That from the facts apparent on the ree-
ord, the plaintiffs had no right of action
against the defendant, and that, therefore, this
tourt will decree a judgment fo be entered in
favor of the defendant.
2. The court will, st least, reverse this judg-
nent, and award a new trizl, for one or all
of the following reasons:

L. Betause the comrt refused the evidence to
be put upon the record.

.2 Because the whole guestion wag a ques-
tion: of law, and the décision was against law.
. 8. It 13 not, strictly, a common law proceed-
Ing, but a proceeding under the peculiar system
of Louisiana; and, according fo that sysiem,

e eourt has power to reverse the judgment,
Peters 3, '
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under cirenmstances which would nel give it
that power when the trial had been acecrding
to the common law.

The ease was argued by Mr. Livingston and
Mr. Webster for the plaintiff in error, and by
Mr. Jones for the defendants.

My, Livingston and Mr. Webster, for the
plaintiff in error:

The law of Louisiana of July, 1817, directs
that in all jury trials the verbal evidence shall
be reduced to writing and put on reeord. The
law of Congress of the Gth of May, 1824,
directs that the practice in the courts of the
United States in the State of Louisiana shall
be aecording to the rules of practice in the
State courts. Defore the law of the Unifed
States of 1803, all causes came up to this court
by writ of error. Under the authority of this
law, cases of admiralty and of equity juris-
diction eame up by appeal, and *all cases[*437
not embraced by the provisions of the law are
yet brought up by writ of error.

The Constitntion of the United States says,
“gil controversies” belween citizens of different
States may come ta this court; and by the pro-
vigions of the law of 1789, the vemoval of such
cases is to take place when the matter in dis-
pute amounts to two thousand dollars. That
law requires a stalement of the evidence in ap-
peals and in matters of admiralty jurisdiction.
It eannot be supposed that there was any in-
tention to exclude cases such as the present
iroma the jurisdiction of this eourt. It has been
the practice for twenty years, ever sinece the
organization of the courts of the United States
in the State of Louisiana, to bring cases up
from that district. )

The proceedings in the courts of Louisiana,
are by petition and answer. To introduce the
practice of the common law info any of the
courts established in that State, would be
ngainst the feelings and wishes of the whole
people of the State. The judges of the courts
of the United States have adopted the practice
of the courts of fhe State. The position of
anyone who should come from a State where
the common Iaw is not known, as from Louisi-
woa, and who should be required to argue a

cause on the common law alone, in this court,.

would be extraordinary.
The itwenby-second secetion of the judieciary
[aw of 1789 says the Supreme Court shall not

reverse a judgment for errvor in fact, But it is-

claimed that the seventh smendment of the
Constitution of the United States, which de-

clares that “no fact tried by & jury shall be-

otherwise re-examined in any court of the:
TUnited States than according to the rules of

the common law,” was not intended to fake-

away a remedy which waa secured by a law
of the State of Louisiana, and which law is ir
force in the comrts of the United States, underz
the provisions of the Act of Congress of 1824.
This case cannot come within the amend-

ment. It is a case not comprehended by it,.
nor ¢an it have any application to it. Thae-

amendment was adopted when all the proceed-
ings in the courts of the United States and in-
the courts of *the different States, were [*438
under the common law; and the plaintiff in.
this case has a complete remedy, independent
of the amendment. It was intended to guard
the rights of citizens, proceeding according to.

’ . 733




to the courts of the United States, it will not
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the commmen law, and it only provides that jextend tq the latter courta.
the decisions of juries shall nol be set aside ex. Conrt of the State of Louisiana

Burrene Courr oF THE UNITED STATES,
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The Snprgma

! ! . ; ™Ay know yuq
cept according to the common law. How did |exumine the facts whieh have be

it apply or operate in a State where there is writing on the trial of callses j
ho commen law, where the forms of proeseding courts, and decide whether g, ne
under the common law are not krown or per- | not have been granted. PBut no
mitted? Where terms are used which embraecs | ists in this court.
the case, and justice requires it, the law must |the facts of the case tried by
be construed fo emhrace it A constitutional | (he purpose of deciding on the 1

law of the United States gives the relief th

plaintiff asks in this case; the amendwment of | before the eourt, but not for ¢

the Constituting referred to does not take j
awWay.

There is a rule of the common law, the ef

feet of which gives the same remedy as to par- [in equity and admiralty cause

ties as that which ig required here; and in thi

<ase the equivalent remedy would have been
furnished, had the court directed the clerk to
take down in writing the testimony given in (in tLhis case, would h

this ecause, By the common Iaw practice, al

evidence may be stoted under a bill of €xcep- [ cognizance of an
tiong, or the judge may be ecalled upon to [common law,
tharge on the law ang facts; the facts being | *of the conrt

stated from which the law is supposed to arise

The proceedings in the courts of Louisizna |of the court below or of this
are substituted for these common law priceed-

ings. They should have the same estimate, and
‘be treated in the Ligher court in the same me-
aer as a bill of exceptions, It ig admitted that
in the eourt below the case must proceed ac- |ings are said mnot to b

cording to the State laws:

‘The refusal to permit the clerk to do this was
eertainly error,
If the lawa of the State are not to be the
guide, we had better have no right of appeal
from the courts of Louisiana to this court, If
those laws do mot furmish rules of proceeding,
Wwe have no appeals in cases where appeals may
eome from other States, Because, in the courts
of Louisiana there is no distinction between
common ‘law and equity, and there cannot be
one rulg in & State court, and another in a fed-
eral court. The prineiple that no relief shall
be given in equity where there iz & plain
remedy at law, would interfere materially
4839%] *with Praceedings in the courts of
Touisiana, Tn every possible  cage relief i3
given by a court of law in Louisians; and the
distinction between Iaw and equity is not {here
known. To insist on the establishment of the
distinction in the courts of the United States
there, would he productive of grievous injury.
X would give a foreigner one rule of practice
and & ecitizen another. It the forms of the
commaon law must be pursued fo secure writs
of error and appenls from the courts of the
United States in Louisiana ta thig court, all
the system of practice now prevailing in those
-eourts, under the authority of the law of 1824,
must be changed. The forms of the eommon
law, the distinction between proceedings at law
and in equity, must be established there. This
will be productive of great inconveniencs, and
will have other injurious effects,

Puiting the evidence in writing was very im-
portant to the defendant below, as he ‘eould
‘have demurred; and then this cowrt would have
‘had the whole of the evidence before theum,

Mr. Jones, for the defendant in error: .

Where 2 local Practice, such as that of Louis.
iana, is adapted only to State courts, and not

2 Tedugeg
n the inferigg
w tripl shoulg
such Bowar ex.
It has ne Power to logi intg
2 jury only g,
! | AW arising oy
e ( the evidence, and this, when they are Properly
he purpose of
L]drawing a eonclusion from the facts differen;
from that of the jury. The Judiciary a4 ex-
- | eludes matters of fact from this eourt, wupjogy

. L A 3. This coupg
g | will never decide on questions of fact; never gp

& question of new trial, or not; ang the only
possible use of Pubting the evidence in writin
ave been to present the
I question of a new trial, This court fakeq ng
y fact, sitting as a egurt of
A compliance or non-cormpliangg
below with the defend- [*449
- | 2at’s prayer, could neither affect the judgment
court; the judg:
ment here must be the same, whether the gpi-
dence was recorded or not. There was, there-
fore, no error of which this eourf can take
notice in the Proceedings below. The proceed-
¢ aceording to the com-

those laws say the [mon law, but to the law of Louisiana, which
evidence shall be put in writing by the clerk. [ig said to differ from t

hé common law; and yeb
we find the trial by jury established, whick ig
the great foundation and first principle and
essence of a common law irial, be the forms of
the process what, they may, Trial by jury
carries with it all the incidents of g e0Mmon
law trinl, The verdict of the Jjury upon the facgs
is conclusive in avery court, unless set agide by
the court before which the cause was fried. .
This court will not reverse all its functions,
because the ecourts of the United States in
Louistana adopt the State practice. The Ju-
diciary Act says all trials in issues of fact
shell be by jury; this court will not say, as a
rute of Dractice, there shall be no tria) by jury
according to the prineiples of the common law
in the courts of the United States, of Louiri-
ana. As Louisiana has adopted the triai by
juty, it must have all its attributes in that
State,
The purpose and meaning of the twenty-
second section of the Judiciary Act, was to ex-
clude this court in all cases from deciding on a
question of fact. Error in fact means an error
i deciding on a guestion of faet, The differ-
ence between a writ of error and an appeal is
very familiar. Appeals, ex vi termini, mean
the bringing wp of every matter pending in the
court helow, A writ of error only reaches er-
rors of law, and has nothing to de with ques,
tions of fact,
If the law of 1824 imposed on the conrt the
duty of recording the parel evidence, is it as-
signable for error? Conld it by any possibility
lizve varied the Judgment of lhe court below,
or of this eourt?” If it eoulq not, there can be
ho cause of reversal, as o injury has been done
to the plaintiff in error. This eourt will not
visib the parky with a reversal of the judg-
ment of the Distriet Court when in the judg-
ment there ia no error, although they may

T34

compel the court below igp record the evidence,
Peters 3.
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441*] *Mr. Justice Stor
jon of the court:
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¢41*] *Mr. Justice Stery delivered the opin-
jom of the court:

This was a writ of error to the District Court
of the United States for the Eastern District
of Louisirna.

The facts disclosed om the record are sub-
gtantially as follows:

The suit was originally cowmmeneced by an at-
tachment, brought in the Parish Court of New
Orleans, and removed, on the petition of de-
fendant, iuto the Distriet Court of the United
States for the Hastern Distriet of Louisiana,
the plaintiffs being eitizens of Louisiana, and
the defendant a cifizen of Massachusetts.

The petition of the plaintiffs set out the
ground of their action to be certain sales of to-
baceo, made by them to one Rben Fiske, as the
factor and agent of the defendant, and for his
arecount, at New Orleans, in June and July,
1825; and eerfain bills of exchange drawn in
their favor by Fiske at New Orleans, on the
defendant ai Boston, al several dates from the
2d to the 20th of July, 1825, for the amounts
of such sales. The defendant’s answer (filed in
the Distriet Court after the removal of the
cause from the Parish Court) conmtains a penor-
al traverse of the allegations of the plaintiffs’
petition, and tenders am issue, tantamount to
the general issne of nil debet. The answer con-
cludes with a petition of reeonvention for ten
thowsand dollars damages, Upon this issue the
cause was tried in the Distriet Court, by con-
sent of parties, before a special jury, in March,
1826, and a verdict passed against the defend-
ant, who moved the eourt for a new trial;
which motion was overruled by the eourt and
final judgment rendered on the verdict against
the defendant, who thereupon sued ouf this
writ of errer. The record presents two bills of
exeeplions on the part of the defendant, now
plaintiff in error. -

First bill of exeeptions. TFiske, having first
received from the plaintiffs a full and absolute
release (which reeites that the plaintiffs had
dealt with hirn as the facior and agent of the
defendant, and upen the credit and responsi-
bility of the latter alone) from all liability to
them on the confract of sale and as drawer of
the bills, was produced &3 a witness on the
part of the plaintifis to prove that he had
442%] purchased the *tobacco as agent for the
defendant. An objection on the part of the de-
fendant to the competency of Fiske, on the
ground of interest, was overruled by the court.

Second bill of exceptions. The defendant
moved the eourt to direct the elerk of the court
to take down in writing the testimony of the
several witnesses examined by the respective
Parties, in order that the same might appear
of record; such being the practice of the sev-
eral courts of the State of Louisiana, accord-
ing to the constitution and iaws thereof, and
such being the rule of practice, in the opinion
of the counsel for defendant, to be pursued in
this court, according to the Act of Congress of
the 26th of May, 1824. But the clerk refused,
efe, and the eourt refused to order the clerk to
write down the same, or to permit the wit-
Desses themselves, the counsal for either of the
barties, or any other person, to write down
such testimony; the court expressing the opin-
lon that the Court of the United States is not
Peters 3.

PAR90NS V. BEDFORD ET AL, 441

governed by the practice of the courts of the
State of Louisiana.

No charge or advice whatever was given or
asiced from the court to the jury on any matter
of law or fact in the case, nor was any ques-
tion wlatever raised of the competeney or ad-
missibility of sueh evidence, other than the
specilic exception before taken to ihe compe-
teney of Ifiske, on the scle objection of inter-
est, the substance of the facts proved by him
being in wo manner drawn in question before
thoe court,

‘The record sets out all the documentary evi-
dence, all of which appears to have been ad-
witted by both parties. This consists of the
protested bills above mentioned, with an ad-
mission upon the record by the defendant that
they had been regularly returned under pro-
test to the plaintills, and that plaintiffs were,
at the time the suit was commenced, the hold-
ers and owners of the same; and of a series of
defendant’s letters o his agent, Fiske, from
the 26th of March, 1823, to the 10th of August,
1825, containing evidence that Fiske, during all
that time, was settled at New Orleans, and
was the factor and agent of the defendant,
there to receive shipments of cargoes from
Boston for the New Orleans market, and to
purchase and ship from the latier place to the
*defendant at Boston, cargoes of cof- [*443
ton and tobaceo, for which he was authorized
to draw bills on Parsons at Boston.

Upon the argument in this court the first bili
of exceptions has been abandomed as unten-
able, and in our judgment upon sound reasons.

The second hill of exeeptions is that upon
which the court is now called upon to deliver
its opinion.

By the Act of Louisiena of the 28th of
January, 1817, see. 10, ii is provided, that in
every case to be tried by a jury, if one of the
parties demands that the facts set forth in
the petition and answer should be submitted
to the jury to have a special verdiet thereon,
both parties shall proceed, before the swearing
of the jury, to make a written statement of
the facis so alleged and denied, the pertinency
of which statement shall be judged of by the
court, and signed by the judge; and the jury
shall be sworn to decide the question of fact
or facts so alleged and denied, and their verdict
or opinion thereof shall be unanimously given
in open court, ete., and be conclusive batween
the parties ag to the faets in said cause, as well
in the court where the said eause ia tried as on
the appeal, and the court shall render judg-
ment; provided, that the jury sc sworn shall
be prohibited to give any general verdiet in
the case, but only a special one on the facts
submitted to them. This section points out the
mode of oblaining a special verdict, in the
senge of the common law, The twelfth section
then provides that when any cause shall be
submitted to the court or to a jury without
statements of facts, rs ia provided in the tenth
gection of the act, the verbal evidence shall in
all cases where an appeal lies to the Supreme
Court of the State, if either party requires it,
and at the time when the witnesses shall be
examined, be taken down in writing by the
clerk of the court, in order to be sent up to the
Bupreme Court, to.serve as a statement of facts
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In eage of uppeal; and the writéen evidenee pro-
duced on the tyig] shall be filed with the grn- ject, and pursue the State practice.on the sut,
ceedings, ete., ete. The object of this section is But, admitting that ihe decision of ¢
asserted to be to enable the appellate cowrt in | conrt below was wrong, and that the party Wae
cases of general verdicts, as well as of sub- entitled to have his testimony taken down i;
missions to {he court, to exercise the power [the manner prayed for; still it ig important tq
of pranting a now trial, and revising the judg- | consider whether this iz such an error gg ca‘u
444%] ment of the inferior court. ~ *It spems be redressed by this eourt Bpon a wrij of error
to be & substituie for the report of the judgs Generally speaking, matters of Practice ip
who sat at the trial, in the ordinary course of | infarigr courts do not constitute subjects upen
broceedings at the common lasy. which error can be assigned in the appeliate
Of itself, the course of proceeding under the eourt.  And unless it shgll ApPeRr that {hig
State law of Louisiana could not have any in- court, if the omitteq evidence hag been befors
trinsic force or obligation in the courts of the | it on the record, would have beep entitled {0
United Siates organized in thag Stata; hut by s ight, if upon, such
the Act of Congress of the 26tk of May, 1824, | review it had decmed the conelusi i
ch, 181, it is provided that the mode of pro- | jury erroneous
“eeeding i eivil cauges in the eourts of the directed a ne
United States that now are or hereafter may iia no

the general enactment of Congresg

its instruetion or refusal,
by a bill of exceptions, before thig court for
revision.- Nothing of this kind was done op
propased. No bill of exceptions was tendereq
to'the court, and ng points of law are brought
under review. The whols objeat, therefare, of
the application to record the evidence, so far gt

diserepancy, if any auch should exist, between
such State laws and the laws of the United
States. :

This proviso demonstrates that it was not

: Yery certain that they eould not
*apon any swit and proceedings in any [*446
court of the Uniteq States, sitting in any other
State in the Union than Louisiana. -
; X The trial by Jury is justly dear to the Aneri-
authorized in the courts under the former Acts | can people, It has always been an object of
of Congress, for it leaves the judge at liberty deep interest and solicitude, and every en-
i imer croachment upon it has been watehed with
great jealousy. The right to such a trial is, it
is Dbelieved, Incorporated into and secured ih
every State constituiion in the Union; and it
is found in the constitution of Louisitna, Ome

to modify them, so ag to adapt them to the
ofganization of hig own  eourt. It further
d{emqnatrates that no absolute Tepeal was in-

ancy befween the State laws and the laws of
the United States 5 &nd what is matarig] fo be
observed, there is no clause in the act peinting
in the slightest manner to any intentiona]
change of the mode in which the Supreme
Court of the United States is to exercise its
appellate power in ezuses tried By jury, ang
coming from the courts of the Unitad States | the right of rial by 3

Whether the Digtrict Court in Louisiana had | eral as to establish its i
adopted any iules on this subject, 50 as to mod- mental guarantee of the rights and liberties
2457 ify or smspend the operation *of the |of the people, This amendment declares that

isi ice, in relation to the tak-| *in suits at common law, where the value in
ing down the verbal featimony of witnesses, controversy shall exceed twenty dollars, the
does not appear upon this record. "The gourt right of trial by jury shall he preserved; and
expressed an opinicn “thpi the Court of the no faek onee tried by a jury shall be atherwise
United States is 1ot governed by the practice re-examinable

+1f, in the particuiai tom- | mon law,” At tkis time there were no States
plained of, the court had adopted any rule|in the Union the basis of whose jurisprudence
superseding that practice. Ir ne stch rule had | was not essentially that of the common law
been adopted, the aet of Congress miade the in its widest meaning; and Drobably no States
practice of the State the rulg for the Court of | were contemplated in whieh it would not exist.

t.!_ae Uniied_States. Uiless, then, sueh g 8pe-t The phrase “common law,” found in this clause,
elal rule existed, the court was bound to follow is used in contradigtinetion to equity, and ail-
724 : : d
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irial of issues fn fact in the eireuil
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jury;” and again, in the thirteen
1s provided that “the trial of issu,
the Supreme Court in all actmlils lai.
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relty, ond maritime jurisprudence. The [Tor some error of law which intervened in the
nstitution had. declared in the third ariiele, |proceedings. The Judiciary Act of 1783, ch.

shat the judieial power shall extend to
ef,
£his Constitution, the laws of the Unifed
gtates, and treaties made or which shall be
pfe under their authority,” etc., and to all
cases of admiralty and maritime jurisdiction.
it is well known that in civil causes, in eourts
of equity and admiralty, juries do not inter-
vene, and that courts of equity use the trial by
sary only in extraordinary easca to inform the
sonscience of the eourt. When, therefore, we
fnd that the amendment requires that the
right of trial by jury shall be preserved in
447%]suits at common law, *the natural con-
cusion is that this distinction was present to
the minds of the framers of the amendment.
By common law they meant what the Conati-
tution demominated in the third article “law;”
not merely suits, which the commen law
recognized among its old and settled proceed-
ings, but suits in which legal righis were to
pe ascertained and determined, in contradis-
tinction to those where equitable rights alone
were recognized, and equitable remedies were
adminigtered; or where, a8 in the admiralty, &
mixture of publie law, and of maritime law and
pquity was often found in the same suib.
Probably there were few, if any, States in the
Union, in which some new legal remedies differ-

in use; but in which, however, the trial by jury
intervened, and the general regulations in other
reepeats were according to the course of the
gemmon lzw. Proceedings in cases of par-
tition, and of foreign and domestis attachment,
might be cited as examples variously sdopted
and modified, In a just semse, the amendment,
them, may well be comstrued to embrace all
guits which are mot of equity and admiralty
jurisdiction, whatever may he the peculiar form
Wwhich they may assume to aettle legal rights.
And Congress seems to have acted with refer-
ence Lo this exposition in the Judiciary Act of
1780, ch. 20 (which was contemporancous with
the proposal of $his smendment); for in the
ninth section it is provided that “the trial of
issues in fact in the distriet courts in all
causes, except eivil causes of admiralty and
maritime jurisdiction, skall be by jury;” and in
the twelfth seetion it is provided that “the
trial of issues in fact in the eirewit courts shall
in all suits, except those of equity and of
admiralty and maritime jurisdiction, be by
jury;” and again, in the thirteenth sectiom, it

20, see. 17, has given to all the courts of the
ges in law and equity arising umder United States “power to grant new trials in

cases where there has been a trial by jury, for

reasons for which new trials have usually been

granted in the courts of law.” And the appel-

late jurisdiction has also been amply given by

the same act (sce. 22, 24) to this court to re-

dress errors of luw; and for such erzors to

award a new trial, in suits at law which have

been tried by a jury.

Was it the intention of Congress, by the gen-

eral langnage of the Act of 1824, to alter the

appellate jurisdietion of this ecowrt, and to con-

fer on it the power of granting a new trial by

a re-examination of the facts tried by the jury

—to cowble it, after trial by jury, to do that in

respect to the courts of the United States, sit-

ting in Louisiana, which is denied to such eourts

sitting in all the other States in the Union? We

twink not. No genersl words purporting oniy

to regulate the practice of a particular court to

conform its modes of proceeding to those pre-

scribed by the State to its own courts ought, in
our judgment, to receive an interpretafion
which would create so important an alteration
in the laws of the Unifed States securing the
trial by jury. Espeelally ought it not to re-
ceive such an interpretation when there is a
power givernl to the inferior court itself to pre-
vent any discrepancy hetween the State laws
and the laws of the United Statcs, so that it
would be left to its sole diseretion to supersede,
or to give conclusive effect in the appellate
court to the verdict of the jury.

If, indeed, the construction contended for at
the bar were to be given to the Act of Congress,
we cniertain the most serious doubts whether
it would mob be unconstitutional. No court
ought, unless the terms of an act rendered it
unavoideble, to give a construction to it which
ghould involve a violation, *however [*44%8
unintentional, of the Constifution. The terms
of the present aect may well be saftisfied by
limiting its operation to modes or practice and
proceeding in the eourt below, without chang-
ing the efleci or conclusiveness of the verdiot
of the jury upon the facts litigated at the trial.
Nor is there any ineonvenience from this con-
struction; for the party has still his remedy, by
bill of exceptions, to bring the facts in review
before the appellate court, so far as those facts
bear upon any question of law arising at the
trinl; and if there be any mistake of the facts,
the court below iz competent to redress it by

is provided that “the trial of jssres in fact in|granting & new trial.

the Supreme Court in all zetions at law against
citizena of ibe United States shall be by jury.”

But the obher clause of the amendment 18
still more important, and we read it as a sub-
stantial and independent clause. “No fact
tried by jury shall be otherwise re-examinable

Our opinion being that, if the evidence were
now before us, it would not be competent for
this court to reverse the judgment for any error
sn the verdiet of the jury at the trial; the re-
fusal to allow that evidence to be entered om
the record is mot matter of error for which the

in any eourt of the United States than accord- | judgment can be reversed. The judgment is

ing to the rules of the common law.”

This is | therefore affirmed, with siz per cent damages

448*] a prohibition to the “eourts of the Unit- | and costs.

ed States to re-exsmine any facts tried by &

jury in any other manzner. The only modes
w to re-examine such This cause was remove

known to the common la

facts are the granting of a mew trial by the
court where the issue was tried, or to which the
tecord was properly returnable; or the award

Mr, Justice M'Lean, dissenting.

: d from the Diatrict
Court of Louisiana by & wrii of exror, and a re-
versal of the judgment is prayed for on the er

rors assigned.

of & venire facias de novo by an appellate court The suit was originally brough
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Court of the Parish of New Orleans, and was re- |down at the tr
moved to the District Court of the United States,

which exercises the Powers of a eireuit court,

In their petition, the plaintiffs below state
that one Kheun Fiske, us agent af New Orleans part of
for William Parsons, the defendant, residing at appeliat
Boston, purchased from the plaintifis large
quantities of tobacco, 2nd drew bills on the de- { demang that the testimo

fendant in payment, which he refused to hono
The plaintiffs claim $10,060,

The defendant, in his answer, denies the ma- | shoyl
A jury

terial facts set forth in the petition,
was impancled, and a verdict rendered for §6

484, On the trial, the bills of exchange were |5t
preduced, and a great number of business let- |of eontrovors

fers beiween Parsons and fiske wore vead.

Fiske was sworn as a witness, though ob- | case.

450%] jected to on the *ground of inferest

but a relerse removed the objection to his com- | the trial,

petency.

The first assignment of error relied on is that

from the facts apparent on the record, the given on the facts with
plaintiffs had no right of action againat the | 5 jury. )

defendant, and that, therefore, this court wil

deeree a jndgment to be entered in favor of

the defendant.

2. That they will, at least, reverse this judg- lita proceedin
ment, and award a new trial, for one of the of a courf

following reasons:

1. Because the court refused to direct the

evidence to be put upon the record.

2. Because the whole question was a ques- specific executi
tion of law, and the decision was against law. | contraet on the gro
3. It 18 not strictly a common-law proeeed-

ing, but a proceeding under the peculiar 8ys-
fem of Louisiana; and according to that sy8-
tem, the eourt hus Power to reverse the judg-
ment under efrcumstances which would not
give it that power where the trial had been
according to the common Iaw,
As this canse involves a constitutional gues-
tion which has not heen settled by this court,
and as I am s0 unfortunate ags to differ in opin-
ion with a majority of the members of the
court, I shall, with great deference, present
my views of the ease.

In the State of Louisiana the principles of
the common law are not recognized, neither do
the principles of the ejvil law of Rome furnish
the basis of their jurisprudence, They have =
aystem peeuliar to themselves, adopted by their
statutes, which embodies much of the civil law,
Bome of the principles of the common law, and,
in a few instances, the statutory provisions of
other States. This system may be called the
eivil law of Louisiana, and is peculiar to that
State.

The modes of proceeding in their courts are
more nearly assimilated to the forms of chan-
eery than to those of the eommon law. The
plaintiff files his petition in which he sets forth
the ground of complaint and the relief prayed
for, Procesa issnes against the defendant, and
whén he is in eourt, he ig ruled to answer the
bill. The anawer is filed, in which he admits,
denies, or avoids the facts set forth in the peii-
451*] tion, "the same as in a suit in chsn-
cery; and he is permitted, in his answer, o set
up a demand against the Plaintiff, which he
may recover if austained.

When the cause is brought to g hearing, the

SurrEME Cougrr op THE UNITED STaTES,

ial, and either arty -
for a new trial, or take an agpealy t:“ghemg‘”
perior Court, e

If an appeal be talen, the testimoy
the record, and is re-examinglfgrmf 8
€ court. Hither party has
require a jury in the inferiar COurt, and glg, t
‘ ) ny be talep dowp &g
r. | the trial; so that it may form a part of the req
ord, and be considered by the appeilgt, couﬂ;

d an appeal be taken.

if either party desires what is calleq iy the
> (statute a special verdict, each Party maleg o
atement of facts which exhibit the groungs
¥, and these statementsg are gyh.
mitted to the jury with the testimony iy the
In this case, also, if either Party rg.
5 | quires it, the testimony ‘must be taken dowy at

The faels foung by the jury are €Xamineq
by the appellate court, and its Judgment, is
out the intervention of

1 Buch ig the outline of the course of Practics
in the courts of Louisiana, A court of chion-
cery there iz as little known, and the rules of
g3 ag little regarded, as are thoge

of common law. Redress i sought
in substantially the same manner for an injury
done to the person, his property or character,
Whether he seeks to recover g debt, or ggkg the

the mode of proceeding is the aame; he filpg his
pelition, and the defendant must answer,

In thus repudiating the forms and principles
of the common law, the State of Louisiana hag
pursued a course different from ber sister
Btates. This has resulted from the views of
Jjurisprudence derived by the great mass of ber
citizens from the foreign governments with
which they were recently connected.

It is no doubt a wise policy to adapt the
principles of *government to the moral [*45%
end social condition of the governed. This is
no less true in a judicial than it is in a political
point of view; and where an intelligent people
possess the sovereign power, they will not fail
to secure this first chject of g good government.
By an Act of Congress of the 26th of May,
1824, it i provided that the mode of proceed-
Ing in civil causes in the courts of the United
States, that now are, or hereafter may he estab-
lished in the State of Louistana, shall be eon-
formable to the laws directing the mode of
practice in the distriet eourts of the soid State:

Provided, that the judge of any such court of
the United States may alter the times limited

or allowed for different proceedings in the

Btate courts, and make, by rule, such other

provisions as may be necessary to adapt the

said laws of procedure to the organization of

such court of the United States, and to aveid

any diserepancy, if any such exist, befween such

State laws and the laws of the United States.

There is no evidence before the court that

the power given to the district judge in this

Praviso has been exercised: the first part of the

section, which adopts in the Distriet Court. of

the United States the same mode of proceeding

in eivil actions ag is establisked in the courts of

court decides the facts snd the law, if neither
party requires a ‘jury. The testimony is taken
738

the State, must therefore be considered as 5}1
force. And until this power be evercised, thlf_’
Peters.«
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geetion 18 & virtual repeal of so much of the
Judiciacy Act of 1789, and all other acts prior
to 1824, which eame within its provisions. It
is contended that whatever may be the rules of
ractice in the Distriet Cowrt of Louisiana,
they do nol confer jurisdietion om this eourt.
The forece of this objection is admitted.

Any law regulating the practice of an infe-
gor court does not confer jurisdietion on an
ap ellate court; but where sueh court has ju-
risdiction of the case, it must be governed in
its decision by the rules of practice in the court
pelow. -

Thig court has jurisdietion by writ of error
to revise the final judgment, in any ecivil action,
of a eircuwit court of the United States where
the matter in controversy exceeds two thousand
dollars. Whether this judgment be obtained
py the forms of the civil or the common faw is
453*] immaterial, *The only essential requi-
pites to give jurisdietion are, that it be a eivil
action, inmvolving & matter in eomtroversy ex-
ceeding two thousand dollars, and that the

" judgment be final.

The forms.of proceeding édopted under the
Louisiana practiee in the Distriet Court consti-

tute no objection to a revision of its final judg-

B T e e e o

ments by writ of error.
In the case of Parsons against Armor,

- brought to this eourt by writ of error from

Louisiana, and decided the present term, the
court has sustained its jurisdiction. That case
in no respect differs in principle from this, ex-
eepb that the amount due was ascerfained by
the court in that ecause, and in this by & jury.
Both causes were brought against Parsons to
recover the price of certain quantifies of tobae-
eo gold to Iiske, the alleged agent of the de-
fendant. The same testimony was used in both
causes, with the exception of the bills of ex-
change.

In the case of Armor, the court locked inio
the testimony, which was certified as a part of
the reeord. From this testimony it appeared
that Fiske acted as the factor of Parsoms, and
in no other respect as hia agent; that Parsons
lacked to Fiske for the faithful dishursement
of the funde pleced in his hands, and the pur-
chages were made in his name, and the pay-

| ments sometimes in drafts, and at others in

cash; that the eredit was given to Fiske and
ot to Parsons by the vendors of the articles
purchased. The court therefore reversed the
judgment obtained against Parsong in the Dis-
ikt Court.

The testimony thus examined by the court

¥ was not made a part of the record by a bill of

exceptions, but was taken down at the trial
Had this been done in a case at common lavw,
the eourt would not have considered the testi-
mony as s part of the record; and, eomse-
Quently, they could nof have looked into it in
deciding the cause. Dub the practice of the
District. Court, under the sanctions of the Act
of 1824, was considered as presenting the testi-

- mony in that eause as fully to the consideration

of this court as im 2 case at common law, where
% is embodied im & bill of exceptioms. The
Tatts being ascertained by the court, on weigh-
Ing the festimony the law was pronouneed in
it8 judgment. ' ‘

454*]" *The law of Lonisiana requires the
te:[f;mnuy“to be taken down, if 'demanded by
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either party, as well where a jury is impaneled
as where the cause iz submitted to the court.
But in the ecase under consideration, the court,
at the trial, refused to order the festimony
t0 be taken in writing, although a motion to
that effect was made. This refusal is the prin-
cipal ground on which the plaintiff in error re-
lies for the reversal of this judgment. He
claimed a right secured to him by law, which was
vefused; and he seeks redress by writ of error.

This redress cannof be givem, it is urged;
because, if the testimony had been taken dowa,
it could have been of no advantage to the plain-
iff in error, as this court could not examine it.
And why may not this testimony be examined
by the court, the same ag in the case of Armor?
The facts are the same, and no difference ex-
ists in the merits of the claims.

The reply is that in this case a jury passed
upon the claim, and in the other the eowrl,
exereising the funetions of a jury, decided both
the fact and the law. The diffcrence then con-
sists in this: that the jury found the faects in
the one case, and the court in the other; and
in both cases the Iaw was pronounced by the
court. ’ :

This difference in the mode of decision, i
would seem, ought not to affect the judgment
of this court, unless there be some positive pro-
vigion of law which must control it.

The seventh article of the amendment of the
Constitution is referred to as conclusive em the
point. It reads, “in all suits at common law,
where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall
be preserved; and no faet tried by a jury shall
be otherwise re-examined in any court of the
United States, than according to the rules of
the common law.”

To this objection an answer may be given,
which to me is satisfactory.

This is not & auit at common law, and there-
fore does not come strictly within the provi-
gion of the article. )

In what respeet can this action be compared
to a suit at common law?

*T1t was commenced by petition, and [*455
in all the stagea through which it has been car-
ried, no step has been taken in conformity te
the common law; unless it be that the matter
in controversy was submitted to a jury, and a
bill of exceptions taken. Does thiz make it a
common-law proceeding? A jury is often
called to try matters of fact in a chancery case,
and in the admission of evidence the rules of
the common law are observed. But does this
make the principal proceedings an action of
law? Surely not. And can the same mode of
trial under the statute of Louisiana have that
effect? The proceedings under this statute are
a3 dissgimilar to the common-law process as are
the rules of chancery. The whole proceeding
under the statute #s in derogation of the eom-
mon law. How then ean it be ealled a common-
law proceeding? If it contain one feature of
the common Jasw, that does not ehange the char-
acter of the suit. The mode of redress is, un-
der the special provisions of the statute, a
remedy created by the law of the State. Can
this procedure be called @ suit at commeon law?

The words in the latter clause of the seventh
article, “and fio fact tried by a jury shall be
otherwise re-examined in any. court of the. Unib-
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ed States.” refer to the first elause of the sen-
tence, which limits the trin] to “suits at com-
mon Jaw.” If this were not the true construe-
tion of the sentence, facts found by a jury in
an issue directed by a court of chancery would
be coneclusive on the chancellor. The verdict
has never been so considered, and especially in
the appellate courts of chancery, Tf the inter-
veation of a jury in this case do not change its
character 0 as to make it a common-law pro-
ceeding, then there is no difference in principle
between fhis case and that of Armor, As the
-court in thal cause looked into the testimony
to ascerfain the facts 8o as to apply the prinei-
ples of law, why not do the pame in this. In
that case the judgment of the Cireuit Court
wag reversed, a reversal in this case would ren-
der it proper to send down the cause for trial.

But the Cireuit Court in this case refused to
order the festimony to be taken dowa at the
trial. This is undoubtedly error, if this eourt
could examine the testimony, as it did in Ar-
456*]mor’s ¥case. Had that case been con-
gidered by the court as a suit at eommon law,
it must have been diamissed, or the judgment
affirmed. It was under the particular practice
of the District Court that this court considered
itaelf authorized to look inio the testimony
which formed a pari of the record in that cause,
and by this procedure established the fact thet
it was not atrictly an aetion at common law.
This appears to me to relieve the case under
consideration from diffienlty. For, if the suit of
Armor was not a common-law proceeding,
neither is this suit; and, consequently, it 48 free
from any .comstitutional objection in this court.

The objection made that if Congress, by
adopting the praectice of the Louisiana courts
may evade the provisions of the seventh amend-
men$, and that they may abolish the trisl by
jury in the courts of the United States by
creating special remedies not known to the com-
mon law, is answered by saying that Congress
have the power to do much which is not prob-
able they will do. Have they not power to re-
peal the acts which confor jurisdiction on the
courts of the United Btates, and which regulate
their practice? This would not only take away
the right of trial by jury in such courts, but all
trials of every description. Is it at all probable
that this power will be exercised? The answer
musi be in the negative, and so must the an-
swer to an inquiry whether Congress, by creat-
ing new remedies, will dispense with the trial
by jury.

Is this article of the Constitution to be con-
strued to mean by the words “suits at com-
mon law” all suits which are not properly called
cases of equity, of admiralty and maritime ju-
risdiction? Under the practice of Louisiana
how are such suits to be distinguished? The
form of action is the same in equity as at law;
end if in all cases where a legal right could be
progecuted in other States at the common law,
they are to be denominated actions at law in
Louisiana, the design of Congress in adopting
the Louisiana practice is defeated, The Act of
1824 intended fo relieve the parties to a suit in
the Distriet Court in Louisiana from the forms
of the common law, or the spacial regulations
459*] of the *Judiciary Act of 1788, beeause

THE UNITED StaTEs, 183¢

Suppose Congress had specially provi
in all trialy before the Dissrict %o%rtvﬁeifh-“
inna the testimony ahould be taken downy His-
that it should form a part of the recorq ;:nd
to present the facts to the Supreme Courg
the same manner as though they hag been o in
bodied in a prayer for speciai i.ustl‘uctionlf
the jury, and brought up by bill of exception, ?
might not this eourt defermine the questiong s§
law arising in the easc? This, it appears o ml:_
is neither more nor less than has been done by
the Act of 1824. y

Are all the laws of the different States for
the valuation of improvements by ComImission.
ers, where a recavery for land is had againgt g
bona fide oecupant who claimed title uncongtj.
tutional? If suit be brought in the State
courts, these laws are enforced as constiin-
tional; but if brought in the Cirenit Courg of
the United States, they are uneonstitutions)
This would make the constitutiona.lity of aets
depend, not upon a construction of the Congti.
tution, but upon the jurisdiction whero the ge.
tion is brought. It would give redress in the
Btate courts, which in the United States courts
would be unconstitutional.

This would be the inevitable consequence if
the provision in the seventh article be vestrict-
ed in its application to the eouris of the Unit-
ed States, and be construed to embrace every
species of achion where a legal right is prosecut-
ed. And, if to escape this consequence, the pra-
vision of the article be exlended to embrace all
cases which come within the above construe-
tion, without refercnce to the jurisdiction
where the remedy is soughf, then all laws ex-
tending the jurisdiction of juselices of the
peace above twenty dollars are uneonstitution-
al, and also every arbitration system which

judgment of a justice of the peaee will nof
evade the constitutional objection, for the judg-
ment is final, and the guestion involves the,
right of the justice to give judgment in the
casg without the intervenion of a jury. ‘
Suppose Congress, for the purpose of ad-
justing land . titles in a district of ocountry,
should establish a special court, *ealled [¥458
commissioners, to examine and determine be-
{ween the different claimants; would their pro-
ceedings be velid, under the seventh amend-
ment of the Constitution? This mode has
been adopted by Congress to settle claims fo
lands under the Louisiana Treaty, and the acte
of the commissioners have been confirmed. If
such a proceeding was to be denominated the
prosccution of a legal right, and, consequently,
a suit at common law because it was not &
case in equity, the decision was void under
the seventh article, and also any act of legisla-
tion confirming it.
From the foregoing considerations I =m
brought to the conclusion that this case is nob
strietly a suit at common law, and that $hid
court may, under the Act of 1824, as it did
the ease of Armor, look into ths record, and,
from the facts there set forth, determine the
question at law; and as the court below re-
fused to order the testimony to be taken dowm
I think the defendant has been deprived of 2
right: secured to him by law; and that for this
error, the judgment should be reversed, am

they were not adapted to the modes of proceed-
ing in that ecourt, .
740
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" gith instractiona to the District Court to order
| the testimony to be taken down at the trial.

- The cause came aon fto be heard on the
pranseript of the record from the Distriet
© opurt of the United States for the Distriet of
Jonigiang, and was argued by counsel; on
grnsideration whereof, it is ordered and ad-
judged by this court, thet the judgment of the
peid Distriet Court in this eause be, and the
gzme is hereby affirmed, with costs and dam-
sges at the rate of six per e¢entum per annum.

459%] *FARRAR, AND BROWN,
.
THE UNITED STATES, .

Practice—entry of appearance of Attorney Gen-
eral of the United States by the elerk—ocure
of defects in process.

The practlee has uniformly been, since the seat
ot goverement was rtemoved to Wasghingfon, for
the elerk of the court to enter at the firat term to
which any writ of error or appeal is returnable, in
eases In which the United States are parties, the
appearance of the At{orney-General of the [United
§tates. This practice has never been objected to,
The practice would not be conclusive against the
Attorney-General 1 he should at the first term
withdraw his appearance, or move o sirike 1t off,
But if he lets it pass for one term, it i1z conclusive
upon him, as to an appearance,

The decislons of this court have uniformly been,
that an appearance cures any defects in the form
of process.

R. BENTON moved the eourt for leave to

re-instate this case, which had been dis-
migsed on a former day of the term for want of
an appearance of the plaintiffs in error.

Af the first term, when the writ of error was
filed, the e¢lerk of the court had entered the
appearance of the Atforney-General of the
United States, according fo fhe usual practice
in such cases.

The Attorney-General now said he should
not object fo the re-instatement if the court
thought it proper under the circumstances;
hut he had intended to take am objectidn at
the time when the suit, was dismissed if any
person had then appeared. It was that the
citation for the writ of error was returnable te
a day out of ferm, to wit: on the first Mon-
day of January, 1828, instead of the second
Monday of that year,

Mz, Chief Justice Marshall delivered the
opinion of the court as follows:

The practice has uniformly been, ever sineca
the seat of government was removed to Wash-
ington, for the elerk to enter, at {he first term
te which any writ of error or appeal is re-
turnable, the appearance of the Attorney-Gen-
eral in every case to which the United States
are a party, by entering his name on the docket.
This practice must have been known fo every
Attorney-General, and has never been objected
460%] to. *It might be considered, therefore,
#5 having an implied acquiescence om the part
of the Attorney-General, although it is ad-
mitted that there is no evidence of any ex-
Press assent. We do not say that this practice
would be conclusive agsainst the Attorney-Gen-
eral if he should at the first term withdraw
Peters 3,
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such appearance, or move %o strike it out, in
order to take advantage of any irregularity in
the service of process, But if he lets it pass
for that term, without objection, we think it
is conclusive upon him as to an appearance,

The decisions of this court have wuniformly
been that an appearance cures any defect in
the service of process; and {here is nothing ip
distinguish this case from the general doc-
trine. The cause therefore is ordered to be re-
instated.

On consideration of the motion made by the
Aftorney-General on the part of the defend-
ants in error in this eause, to dismiss the wrif
of error in this cause on the ground that the
citation is made returnable to a day during
the vacation, to wit, on the first Monday in
January, A, D. 1828, whereas the return day
should have been the second Monday in Jan-
uary A. D. 1828, it is ordered by the eourt,
that inasmuch as the said defect is cured by
the appearance of the Attormey-Gleneral on the
part of the defendant, said motion be, and the
same is hereby overruled,

*I'HE STATE OF NEW JERSEY, Com- [*464
plainanis,

Ve

THE PEQOPLE OF THE STATE OF NEW
YOREK, Defendants.

Bervice of subpena on Btate—practice,

The subpena lssued on the filing of a bill In
which the State of New Jersey were complalnants,
and the gitate of New York were defendants, was
served upon the Governor and Attorney-General
of New York sixty days before the return day,
the day of the service and return inclusive. A
gecond subpoena issued, which was served on_the
Governor of New York only, the Aftorney-Gen-
eral belng absent. There wap no appearance by the
State of New York.

By tHR Covmrr: Thizs 18 not like the case of
several defendnnts, where a gervice on one might
be good, though not on gnother. Here the service
prescrihed by the rule is to be on the Governor,
and on the Attorney-General. A service on ome
is not sofficlent te entitle the eourt to proceed.

Upon an application by the counge! for the Stafe
of Neéw Jergey that a day might be assigned fo
argue the question of the jurisdictlon of this
court to procced in the case, the court said they
had no difienlty in assigning a day. It might bs
as well to give notice fo the Btate of New York,
asg they might employ counsel In the intevim. If,
indeed, the argument should be merely ex-parte,
the court ecould not feel hound by its déciston if
the Siate of New York desired to have the ques.
tion again argued.

A notice was given by the solicitors for the State
of New Jersey to the Governor oi the Siate of
New York, dated the 12th of January, 1830, stat-
ing that & bill had been filed on the eguity side of
the Supreme Court by the Btnte of New Jersey
against the people of the State of New York, ant
that on the 18th of Tebruary following the court
would be moved in the case for such order as the
court might deem proper, etc. Afterwards, on the
day appointed, no counsel having appeared for the
State of New York, on the motion of the counsel
for the State of New Jersey for a subpceena to bs
served on the Governor and Atiorney-General of
the State of New York the court sald, as no coun-
sef appeara to argue the motfon on the part of the
State of New York, and the precedeni for grant-
{ng it has been established upon very grave and
gsolemn argument, the court do not reguire an em-
parte argument In favor of their autherity to
grant the subpeena, but will follow the precedent
heretofore established. 'The State of New orki‘;“ll'




