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ly, on this record in appeal 9936 we are not
now passing upon the question of a result-
ing trust, nor any of the other gquestions
that are covered in Judge Campbell’s order
with reference to the Seligman transac-
tion, nor other matters reserved by the
District Court for further consideration.

The order of the District Court of April
12, 1949, so far as it surcharges Darrow
with the items detailed is reversed; in all
other respects said order is affirmed.

None of the parties shall recover costs
on these appeals.
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Actions by the Calvert Distillers Corpo-

ration znd by the Seagram Distillers Cor-
poration against the Schwegmann Brothers,
and others under the T.ouisiana Fair Trade
Act for injunctions. The defendants moved
to dismiss. The United States District
Court for the Eastern District of Louisiana,
7. Skelly Wright, J., entered a decree in each
suit granting preliminary injunctions as
prayed and the defendants in each suit ap-
pealed. The appeals were set and heard to-
gether, The Court of Appeals, Hutcheson,
Chief Judge, held that fhe Miller-T'ydings
Amendment to Sherman Anti-Trust Act nei-
ther authorizes nor prohibits state fair trade
Jegislation and when price maintenance con-
tracts or agreements are lawful as applied to
inter-state transactions under any state law,
no relief from the enforcement of such agree-

ment as to nonsigners can be obtained under

the Sherman Anti-Trust Act, as amended.
Judgment affirmed.
Russell, Circuit’ Judge, dissented,

l. Commerce €=7

Where distilleries operated on nation
wide scope and functioned in interstate
commerce and used mails interstate in
formulating minimum price schedules un-
der fair trade contracts with various re-
tailers in several states and liquors which
distilleries sold to Louisiana wholesalers
were shipped in interstate commerce from
points outside Louisiana to purchasers in
that state, although sales made thereafter
were intrastate, transactions so affected
interstate commerce as to bring distillers’
activities within Sherman Anti-Trust Act,
unless excluded by amendment relating to
price maintenance agreements. R.S.La.
1950, 51:391 to 51:396, 51:394; Sherman
Anti-Trust Act, §§ 1-8, as amended, 15 U.
S.C.A. §§8 1-7, 15 note.

2, Monopolles &=17(1) :
‘Trade-marks and trade-names and unfalr
competition €=68(1.7)

Tiair trade contracts between liquor
distillery and retailers which forbade the
offering of liquors for sale in Louisiana at
prices less than that fixed by agreement be-
tween retailers and distillery were “con-
tracts” within Louisiana Fair Trade Law

and Milter-Tydings Amendment to Sher-

man Anti-Trust Act. R.S.La.1950, 51:391
to 51:396; Sherman Anti-Trust Act, §§ 1-8,
as amended, 15 U.S.C.A. §§ 1-7, 15 note.

3. Contracts &=10(1)

Where escape from a contract obliga-
tion is sought on grounds of want of mutu-
ality or presence of a potestative condi-
tion, courts will, where reasonably possible
to do so, find the contract enforceable.

4. Contracts &=10(1)

Tair trade contracts between liquor
distilleries and retail liquor dealers, which
forbade the offering of liquor for sale to
rétailers in state at prices less than those
fixed by agreement were not void as to
retajlers who had not signed agreements,
on grounds of want of mutuality or pres-
ence of potestative condition. R.5.La.1950,
51:391 to 51:396.

5. Constltutional law &=48
One who asserts rights under a state
statute need not prove as a condition prece-
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dent to its enforcement that legislature had
right to enact it and he may stand on pre-
sumption of validity until such presumption
is overthrown, '

6. Trade-marks and trade-names and unfalr
competHion €=68(2.1)
The power to enact state fair trade
laws derives not from Congress but from
inherent powers of the states,

7. Monopolles €&=17(1)

Provisions of amendment relating to
price maintenance agreements and relax-
ing regulations and protection of interstate
commerce evidericed by Sherman Anti-
Trust Act is free from ambiguity and
there is no occasion to resort to or pro-
pricty in resorting to its legislative history
to find its meaning. Sherman Anti-Trust
Act, §§ 1-8, as amended, 15 U.S.C.;A. §8 1-7,
15 note, L

8. Trade-marks and trade-names and unfale
competition ¢&68(2.1)

Amendment to Sherman Anti-Trust
Act which removed from prohibitions of
the Act price maintenance contracts which
are valid according to law of state, removed
every prohibition from, or impediment in
way of, enactment by states of fair trade
laws, binding alike on signers and non-
signers. Sherman Anti-Trust Act, §§ 1-8,
as amended, 15 U.S.CA. §§ 1-7, 15 note;
R.S.1.2.1950, 51:391 to 51:3%6.

9. Commerce €7

Where, under Louisiana law, price
maintenance contracts between nonresident
liquor distilleries and retailers, other than
defendants, were valid as to intrastate com-
merce, resale price maintenance contracts
“were valid under Miller-Tydings Amend-
ment to Sherman Anti-Trust Act against
non-contracting retailers, as to hoth intra-
state and interstate commerce, Sherman
Anti-Trust Act, §§ 1-8, as amended, 15 U.S.
C.A. §§1-7, 15 note; R.S.La.1950, 51:391 to
§1:396. '

1. “Section 2. Wilfully and knowingly ad-
vertising, offering for sale or selling any
commodity at less than the price stipulat-
ed in any contract entered into pursu-
ant to the provision of Section 1 of this
Act [R.8. 51:302], whether the person
80 advertising, offering for sale, or selling
is or is not a party to the contract, is un-
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John Minor Wisdom, Saul Stone, Paul
O. H. Pigman, all of New Orleans, La.,
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Walter J. Suthon, Jr., Robert G. Polack,
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Before HUTCHESON, Chief Judge,
and McCORD and RUSSELL, Circuit
Judges.

HUTCHESON, Chief Judge.

Based on diversity and amount, these
two suits, brought under Sec. 2 of Act No.
13 of 1936, La.R.S, 51 :391-396, the Louisi-
ana Fair Trade Law,! were for injunctions
preliminary and permanent.

Defendants appeared by answers and mo-
tions to dismiss, and, the applications for
preliminary injunctions coming on for hear-
ing, there were findings of fact and conelu-
sions of law in plaintiffs’ favor, and a de-
cree in each suit granting the preliminary
injunction as prayed.

The defendant in each suit appealing, the
two appeals were set and heard together,
and now stand for disposition on appellants’
two contentions,

One of these is that the so-called resale
Price maintenance contracts between plain-
tiffs and other retailers than defendants, on
which enforcement of the Fair Trade Law
against the non-signing defendants is
based, are null and void under the Jaws of
Louisiana for want of mutuality or because
of potestativity,

The second is that the scope of the resale
price maintenance permitted (when valid
under state law) by the Miller-Tydings
Amendment? to the Sherman Act3 relied
on by plaintiffs to save their price fixing
activities from the Sherman Act does not
extend to resale price maintenance against
defendants, non-contracting retailers.

Appellees vigorously dispute the correct-
ness of both of these contentions, and, by

fair competition and is actionable at the
suit of any person damaged therchy,”

2. Act of Aug. 17, 1937. See Ch. 690, Title
VIII, 50 Stat. 603, 15 U.S.C.A. g1,

3. Act of July 2, 1800, Ch. 647, 26 Stat,
209, 15 U.L.C.A. §§ 1-7, 15 note,



SOHWEGMANN BROTHERS v, GALVERT DISTILLERS CORP,

13

Citeas 184 F.2d 11 .

way of preliminary counter-attack, con-
trary to the position taken in their plead-
ings and on the trial, assert that the sales
sought to be enjoined were wholly intra-
state sales, therefore beyond the reach of
the Sherman Act.

They admit: that each plaintiff operates
on a nation wide scope and functions in
interstate commerce; that each uses the
mails interstate and functions in some re-
spects from headquarters in New York in
formulating the minimum price schedules
under the fair trade contracts with various
retailers in the several states having such
statutes and in giving notice of these con-
tracts and price schedules to all retailers in
the state; and that the liqguors which each
plaintiff sells to Louisiana wholesalers are
shipped in interstate commerce from points
outside Louisiana to the purchaser in
Loujsiana following such sales.

They insist, however: that the reselling
activities regulated by the injunctions here-
in represent the second intrastate transac-
tion in the sequence of events following the
movement of these liquors into Louisiana in
interstate commerce pursuant to sales
- made by the distributors to Louisiana
wholesalers; that these wholesalers then
sel] intrastate to retailers; and that these in
turn sell intrastate to their customers.

Appellants, on their part, point to the
facts: that plaintiffs have expressly in-
voked the Miller-Tydings Act; that they
have expressly alleged a plan of general in-
terstate operation and activity, in control
of price and restraint of trade; that they
have tried the case below on the theory
that interstate commerce was affected; and
that they have, without distinction between
interstate and intrastate sales, sought and
obtained an injunction whose purpose and
effect is to maintain the pattern of re-
straints on commerce between the states
which the plan was designed to, and does,
make effective,

Citing in their support Dr. Miles Medical
Co. v. John D. Park & Sons Co., 220 U.S.
373, 31 S.Ct. 376, 55 L.Ed. 502, and Unit-
ed States v. Brankfort Distilleries, 324 U.S.

4. Atlantie Co. v. Citizens Yce & Cold Stor-
age Co., 5§ Cir.,, 178 F.2d 453; Dr. Miles

293, 65 $.Ct. 661, 89 L.Ed. 951, they urge
upon us that appellees in thus focusing
here on the particular sales made by ap-
pellants, have not only abandoned the
theory on which the suit was brought and
tried but have completely missed the point
of decision in the Miles case, supra, 220 U.
S, at page 400, 31 S.Ct. at page 381:

“That these agreements restrain trade is
obvious. That, having been made, as the
bill alleges, with ‘most of the jobbers and
wholesale druggists and a majority of the
retail druggists of the country’, and having
for their purpose the control of the entire
trade, they rclate directly to interstate as
well as intrastate trade, and operate to re-
strain trade or commerce among the sev-
eral states, is also clear. Addyston Pipe &
Steel Co. v. U. S, 175 U.S. 211, 20 S.Ct.
96, 44 L.Ed. 136; Bement & Sons v, Na-
tional Harrow Co., 186 U.S. 70, page 92,
22 §.Ct. 747, 46 L.Ed. [1058], 1069; Mont-
ague & Co. v. Lowry, 193 U.S. 38, 24 S.Ct
307, 48 1. Ed. 608; Swift & Co. v. U. 3,
196 U.S. 375, 25 S.Ct, 276, 49 L.Ed. 518.”

[1] We agree with appellants that
though the sales made by appellants were
made intrastate, the transactions, the sub-
ject of this suit, so affect interstate com-
merce and the exertion of the power of
congress over it as to bring plaintiffs’ ac-
tivities within the reach of the Sherman
Act, unless the Miller-Tydings Amendment
fo that act excludes them.# :

[2] This brush fighting, of appetlees’
making, attended to and out of the way,
there remains in the way of our reaching
the real battleground of the case, the scope
of the Miller-Tydings Amendment, only
the equally thin skirmish line which appel-
lants have thrown out in support of their
contention that the so-called “Fair Trade
Contracts” relied on to support the ac-
tion are not contracts within the meaning
of the Louisiana Fair Trade Law and the
Miiler-Tydings Amendment,

In our opinion, this position is as little
tenable, is as easily turned and taken, as
was the line behind which appellees fought

Medical Co. v. Park; U, 8. v. Frankfort
Distilleries, supra.
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their delaying action. In the first place, if
we could agree with appellants’ character-
ization® of these contracts, we could not
agree with their conclusion that they would
be insufficient to support the statutory ac-
tion here brought. For it is perfectly plain
that whatever the legal and binding effect
upon the parties of “these fair trade con-
tracts”, it is with “these fair trade con-
tracts” the statutes in question deal, it is
to give effect to “these fair trade contracts”
that these statutes were drawn.

[3,4] But, if we could agree that, in
using the word “contract”, the statutes
meant to, and do, deal only with contracts
which are enforceable between the parties,
we think the points appellants make against
the contracts in question here are strained
and without substance, and that they will
not stand up in the light of the modern de-
cisional tendency in Louisiana and else-
where. This tendency is against too read-
ily lending the aid of courts to defeat con-
tracts on grounds of want of mutuality® or
the presence of a potestative condition.”
When, therefore, escape from an obliga-
tion is sought on these grounds, it is now
settled law that courts will, where reason-
ably possible to do so, find a contract defi-
nite and enforceable,

§. “‘Contract’ i3 purely a courtesy title
when it is applied to a so-called *fair trade
contract’, The word has about the same
relation to contracts (as the law knows
contracts) ag the term ‘fair trade’ hag to
fair trade in which retail competition is
eliminated. In the advertising slogan
‘fair trade contract’, ‘contract’ is a coun-
ter word used to convey the impression
of a long-accepted, honorable, sacrosanct
legal institution—the Mutual Agreement.”
« & % :

“Although these are statutory actions
brought against non-signing retailers, the
actions are premised upon the existence of
a fair trade contract. In support of their
action, appellees annexed to each com-
plaint a contract typieal of all contracts
exccuted by each appellee. The  same
form is used by both appellees. The con-
tracts—which undoubtedly were drawn in
New York and not by the able Louisiana
attorneys for the appellees—are ot forth
in full in the transecripts.” :

6. Armstrdng v. Southern Production Co.,
© B Cir, 182 F.2d 238, and cases cited;
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Coming at last to the main battle ground,
whether the Miller-Tydings Amendment is
effective to relieve from the prohibitions
of the Sherman Act, the price maintenance
contracts relied on in this case, we find
both appellants and appellees, instead of
coming and sticking to this point, each set-
ting up and completely outfitting a straw
man of his own, the legislative history of
the act as he claims it to be, arid each furi-
ously laying about to knock the other’s
straw man down,

{81 Itis not for one who asserts rights
under a state statute to prove as a condition
precedent to its enforcement that the leg-
islature had the right to enact it. He may
stand upon the presumption of validity
until such presumption is overthrown, This
is especially so in this case since it is ad-
mitted, as indeed it must be, that unless it
it prohibited by federal law, the Louisiana
Fair Trade Law has been already deter-
mined to be a valid law of the siate of
Louisiana® binding on consenters and non-
consenters alike -as 2 declaration of state
fair trade policy which the state is com-
petent to make. ' ) .

It is admitted, too, that it has been held
in Old Dearborn Distributing Co. v. Sea-

grams-Distillers Corp., 299 U.S, 183, 57 S.

Port Chester Wine & Liquor Shop .
Miller Bros. Fruiterers, 253 App.Div,
188, 1 N.Y.3.24 802; Id., 281 N.Y. 104,
22 N.E2d 253; Calvert Distillers Corp.
v. Nussbaum Liguor Store, 166 Mise.
342, 2 N.Y.8.24 820; Hutzler Bros, Co.
v. Remington Putnam Book Co., 186 Md.
210, 46 A.2d 101, 163 A.I.R. 884 ; Shreve-
port Tracter Co, v. Mulhaupt, 122 La,
667, 48 So. 144; R. F. Grace Printing &
Mfg. Co. v. Arnaud’s Drug Stores, 10 La.
App. 208, 121 So. 359; Houbigant Sales
Corp. v. Woods, 128 N.J.Eq. 40, 196 A.
683, i

7. Ya.Civ.Code, 'Arts. 2024, 2034, 2035,
Humble 0Oil & Refining Co. v. Guillory,
212 La. 646, 33 S0.2d 182; Cockburn v.
O'Meara, 5 Cir.,, 141 F.24 779; Conques
v. Andrus, 162 La. 73, 110 So. 93.

8. Pepsodent Co. v. Krauss Co. (Interna-
tional Cellucotten Products Co. v. Krauss
Co.}, 200 La. 959, 9 S0.2d 303; Mennen
Co. v. Krauss Co. (Bristol-Myers Co. v.
Krauss Co.), 6 Cir., 134 F.2q 348.
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- Ct. 139, 143, 81 L.Ed. 109, 106 A.L.R. 1476,
that state statutes of this character do not
violate any provision of the Constitution
of the United States, though a fair trade
agreement “constitutes an unlawiul re-
straint of trade at common law and, in re-
spect of interstate commerce, a violation
of the Sherman Anti-Trust Act”.

[6] In this state of the law, proponents
of, and protagonists for, the fullest scope
for state fair trade statutes needed only
the passage of a federal act relieving price
maintenance contracts from the prohibi-
tions of the Sherman Act.
need to seek from Congress permission or
authority to epact fair trade statutes. It
would have been a complete misconception
of the source of state power, indeed in
complete derogation of it, to do so. For
the power to enact state fair trade laws de-
rives not from the Congress, but from the
inherent powers of the states.

Insisting, therefore, that the Miller~-Tyd-
ings Amendment is ineffective to remove
the prohibitions of the Sherman Act, as t0
non-signers, because it in terms refers to,
and deals merely with, price mainienance
contracts which are valid by state low, and
does not in terms grant to the states power
to make those laws effective against non-
signers of such contracts, appellants whol-
ly misconceive the issue.

Likewise, appellees, when they devote
a great part of their brief to the history of
the act to demonstrate that it was the intent
of Congress to cover laws binding non-
signers equally misconceive the issues and
take on a burden which they do not have to
bear.

[7,8] Agreeing then with appellants
that the act is free from ambiguity and that
there is no occasion to resort or propriety
in resorting to its legislative history to find
its meaning we yet agree with appellees
that in comprehensively and completely
removing from the prohibitions of the Sher-
man Act price maintenance contracts which
are valid according to the law of o stale,
the amendment removed every prohibition
from or impediment in the way of, the en~

They did not

actment by the states of fair trade laws,
binding alike upon signers and non-signers.
“This being so, it is wholly immaterial
whether the Congress as a whole, or par-
ticular members of it,? in enacting the Mil-
ler-Tydings Amendment, did or did not
have in mind that there were state acts ap-
plying to non-signers as well as signers
and, therefore, did, or did not, have in mind
the specific intent that the amendment
should be effective as well against non-
signers as against signers.

[9] Read on its face and interpreted
in accordance with that reading, what the
amendment did was to remove all Sherman
Act restrictions on agreements restraining
trade in states where, by the state law,
these agreements had been validated as to
intrastate commerce. Thus a non-sigrer
finding himself pursued under a fair trade
act and without remedy as to intrastate
transactions, is bound by the terms and
wording of the amendment to find himself
equally without remedy as to interstate
transactions. For when he invokes the
Sherman Act to prevent the enforcement
against him of the state law, he is referred
to the Miller-Tydings Amendment of it
with the inquiry, “What are you complain-
ing of, the agreements which establish a
fair price?”” and the answer, “The Sherman
Act as amended now validates them.” If
the non-signer answers, “No, I am not
complaining of the agreements. I am com-
plaining of the act of the state, which,
though I did not sign them, requires me
to respect those agreements, whereas the
amendment of the Sherman Act, to which
you refer, did not refer to, or authorize,
state action against non-signers.” “Sorry”,
replies the Sherman Act, “but the amend-
ment neither authorizes nor prohibits state
legislation. The control it exercises is
not over, the effect it has is not upon, legis-
lation by the states. It is concerned with,
and only with, the Sherman Act, legisla-
tion by Congress affecting interstate com-
merce. The amendment, removing from
the prohibition of that act ‘contracts or
agreements prescribing minimum prices for
the resale of a commodity’ * * * ‘when

9, Cf. Fleming v. A. H. Belo Corp,, § Cir, 121 F.24 207, at pages 212-213.



16

contracts or agreement of that description
are lawful as applied to intrastate transac-
tions under’ any state law, was enacted o,
it did remove the Sherman Act as an ob-
stacle in the way of completely éffective
state action, and there is nothing, there-
fore, that the Sherman Act can do fo

you” '

Whatever then may be our views as to
the unwisdom of the policy lying back of
fair trade acts and the Milter-Tydings
amendment, we are in no douht that the
judgment was right, and must be afirmed,

RUSS_ELL, Circuit Judge, dissenting,

As to two of the underlying questions
which should control the disposition of this
case, we are all in agreement. That is that
the transactions were so much in interstate
commerce as to be subject to the exercise
of Congressional power in the regulation
thercof and, also, that the provisions of
the Miller-Tydings Amendment, relaxing
the regulations in protection of interstate
commerce evidenced by the Sherman Act2
are so clear as to render improper resort to
the legislative history of that Amendment
in applying its terms2 The sole point of
difference between us therefore is the ef-
fect which should be given this amend-
ment when read in the light of its unam-
biguous language.

It seems clear to me that the majority
opinion enlarges and extends the provi-
sions of the statute to a scope not justified
by the legislative language. I can not
agree that the amendment, merely by ex-
cepting from the prohibition of the other-
wise illegal “contracts and agreements”
forbidden by the Sherman Act, “contracts
and agreements prescribing minimum pric-
e * ¥ * when contracts or agree-
ments (italics supplied) of that descrip-
tion are lawful as applied to intrastate
transactions” under the State law, likewise
embraces -within its exemption the provi-
sions of any State statute, and this notwith-

I. 15 U.S.C.A. § 1-7, 15 note.

2. Caminetti v. U, 8., 242 U.8. 470, 37 8.0t
192, 61 LEd 442, L.R.AJIOITIY, 502,
Amn.Ces.1917TB, 1168; Gemseo, Ine,, v.
Walling, 324 U.8. 244, 65 S.0t. 603, 89
L.Ed. 921; Ex parte Collett, 337 U.S, 53,
69 S.Ct. 044, 959, 93 L.Bd, 1207, 10 A.L.
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standing the only reference to such statute
is that which might validate the “contracts
and agreements.” It may be further ob-
served at this point, that the Miller-Tyd-
ings Amendment in no way sought to re-
move the prohibition against a “combina-
tion in the form' of trust or otherwise; or
conspiracy, in restraint of trade or com-
merce among the several States.”

The nature and purpose of the statute
amended,—the Sherman Act,—requires that
any amendment .thereto which in anywise
relaxes the statutory declaration of public
policy should he strictly construed. As
has been said, “the legislative purpose set
forth in ‘the general enactment expresses
the legislative policy and only those sub-
jects expressly exempted by the' proviso
should be freed from.the operation of the
statute.”® -Indeed, upon any basis, (ex-
cept possibly from applying the statute,
not as enacted, but upon conjecture which
might arise from some features of its leg-
islative history), it is difficult to perceive
any basis for enlarging the plain meaning
of its language. But we are all agreed that
there is no occasion here for consideration
of the legislative history of the Amend-
ment, and therefore whatever may have
been the intention of its sponsors, we are
controlled by the amendment as actually
enacted. The amendment deals only with
“contracts and agreements” and in the ab-
sence of any enlarging provision, furnishes
no basis for incorporating as an exemption
from the Sherman Act any provision of a
State Statute which restrains interstate
commerce by provisions applicable to those
who have not made the “contracts and
agreements.” My position is illustrated by
the observation that the Miller-Tydings
Amendment goes no further than to re-
move the taint of illegality attendant upon
such contracts as to interstate transac-
tions .(Dr. Miles Medical Co. v. John D,
Park and Sons Co., 220 U.S. 373, 31 S.Ct.
376, 55 L.Ed.-502) as is removed by section

R.2d 921; Starges v Crowninshield, 4
Wheat. 122, 4 L.1d. 529,

8. Sutherland on Statutory Construction,
drd. Bd. 1943, § 4933: U. 8. v. Dickson,
15 Pet. 141, 363, 40 U.8. 141, 163, 10 L.
Ed. 689,
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1 of the Louisiana Act now in question as
to intrastate transactions. Scction 1 of
the Louisiana Act relates, as likewise does
the Federal Act, only to establishing the
legality of the contracts in question. That
far, the two statutes are in- pari wmaterid.
Section 2 of the Louisiana statute, upon
which the present cause is predicated, is a
substantive law of Louisiana, not a contract
or agreement. I believe it may not be suc-
cessfully contended that without section 2,
the provisions of section 1 could be in any
wise applied to retailers who had not seen
fit to exccute price maintenance contracts
legalized by section 1. The terms of the
Tederal Amendment no more embrace sec-
tion 2 of the Louisiana Act than does sec-
tion 1 of that Act.
legalized the coniract validated by the
State law, but not every provision of the
statute. 1f, over and beyond the estab-
lishment of the legality of the contractual
obligation to maintain minimum prices, the
State statute otherwise authorizes con-
duct or procedure which runs afoul of a
Congressional protection of interstate com-
merce from unlawful restraint, such as the
appeltant defendant here asserts to be
true as to him, such provision of the State
statutes must yield to paramount Federal
faw.

Tt is not material whether the defense be
declared predicated upon the lack of State
power, or upon the ground that the en-
forcement of a State statute will result in
a Federal Court of Equity basing the ex-
ercise of its injunctive power upon grounds
which are illegal because of the Sherman
Act. The result properly to he reached is
the same, for the Federal Court must not
require action which countenances conduct
contrary to Federal law. In the present
case, the Court could enforce section 1 of
the Louisiana Act, but could not enforce
that part of section 2 relating to non-con-
tractors if, under the circumstances, stch
enforcement would be contrary to the Sher-
man Act. 1t is recognized that in this time
when the weight of interstate commerce
affects multitudinous transactions, the con-
struction here given the Miller-Tydings
Amendment greatly circumscribes the re-
laxation of Federal controt in the enforce-

184 F.20-—3

Thus Congress has:

ment of State Fair Trade Acts. How-
ever, we should apply the statute as writ
ten. This construction removes the legal
difficulty to the enforcement of permissive
contracts, themselves declared illegal in
Dr. Miles Medical Co. v. John D. Park and
Sons Co., supra, and likewise makes it
clear that the provision of the Amendment
that the making of such contracts shall not
be an unfair method of competition, re-
moves further infirmity theretofore found
inherent in such contracts. Federal Trade
Commission v. Beech-Nut Packing Co., 257
1.8, 441, 42 S.Ct. 150, 66 L.Ed. 307, 19 A.
LR. 822, TIi the Congress determines it
wise to farther relax the prohibitions of
the Sherman Act, it can very ecasily do so
by merely excepting from its operation all
provisions of State Fair Trade Acts, in-
cluding their planned restrictive operations
against sales by those in no wise obligat-
ed by any contractual relation restriction,

It is also clear that as to those who
have not executed contracts or agreements
validated by the Amendment, there may be
combinations or conspiracies in illegal re-
straint of trade which have a basis over
and beyond that afforded by the execution
of contracts and agreements as such. If so,
such contracts being legally permitted, of
course would not themselves evidence any
illegality of agreement, but neither would
they raise a sanctuwary for those who,
though parties to legal contracts, might il-
legally combine or agree to restrain inter-
state commerce so far as nom-contractors
are concerned. This was recognized by the
parties and the trial Court. That Court,
heing of the opinion that the Miller-Tyd-
ings Amendment, construed in the light of
its legislative history, in cffect adopted the
State Fair Trade Statute (as do my col-
leagues, but without resort to legislative
history), expressly found as a conclusion
of law, “defendants have attempted to
show that plaintiff’s actions in fixing re-
tail prices constitute a restraint of trade
between the states. No finding on this
feature of the case is required, however,
in view of the Miller-Tydings Amendment
to the Sherman Anti-Trust Act” For the
reasons I have stated, I do not accept this
view. The proper disposition of this case
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would require us to adjudge that the Court
was in error in holding that the Amend-
ment removed the protection of the Sher-
man Act from non-contractors, He should
have considered and adjudged the de-
fendants’ contention that, as to them, non-
contractors, the plaintiffs’ conduct con-
stituted an illegal restraint of commerce
between the states, at the same time giving
to the plaintiffs the benefit of the Amend-
ment so far as applicable to parties enter-
ing-into the permitted price maintenance
contracts. We should not evaluate the
facts, which must be done in order to ap-
ply the law, in the first instance. I would
reverse the judgment of the trial Court
with direction that the case be thus heard
and concluded. :

On Petitions for Rehearing,

PER CURIAM.
It is ordered that the petitions for rehear-
ing be, and they are hereby, denied.

RUSSELL, Circuit Judge, Specially Con-’

curring, -
Since my Bréthern remain firm in their
original opinion, no purpose could be served
by the grant of a rehearing, and I therefore
concur in the order denying the same,
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Joseph Farina, Peter DiPalermo and Dan-
iel Sperdutto were indicted for allegedly pos-
sessing counterfeit currency in violation of
18 U.B.C.A. § 472, for seliing such counter-
feits to one Lowery in violation of 18 U.8.
C.A. § 478, and for conspiring to commit the
crimes set forth in the first two counts, The
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United States District Court for the South.
ern District of New York, rendered judg-
ments after a jury verdict convicting defend-
ants Farina and DiPalermo 6n all three
counts and convicting the defendant Sper-
dutto on counts two ang three, and the de-
fendants appealed. The Court of Appeals,
Augustus N, Hand, Cireuit Judge, held that
the judge's charge relating to the presump-
tion of innocence and defining reasonable
doubt did not discloge reversible error,
Judgments affirmed,

Frank, Circnit Judge, dissented,

1. Counterfeiting &=8

Evidence supported convictions of pos-
sessing counterfeit currency, 18 U.S.CLA. §
472,

" 2. Counterfeiting ¢=18

Evidence supported convictions of sell-
ing counterfeit currency to a third party.
18 U.S.C.A § 473, a

3. Consplracy &=47.

Evidence supported convictions of con-
spiring to possess counterfeit currency and
to sell to third party. 18 U.S.C.A. §§ 472,
473.

4. Criminal law €=741{1) )
Weight of evidence is a matter for the

jury.

§. Criminal law E2778(4)

Where court told jury that defendant
was not bound to prove that he did not
commit crime, that government must prove
beyond reasonable doubt that he did commit
it, and that burden rested .on government
and never shifted, generalization by judge
to effect that presumption of innocence was
not intended as a bulwark behind which
guilty might hide was not objectionable as
misleading jury regarding duty of govern-
ment to go forward with convincing proof
before verdict of guilty could be rendered.

6. Criminal law ¢=1172(2) -
Where substantive proof against de-
fendant was ample, and, for lack of timely |
objection, no opportunity was given to
judge to reformulate his charge, and charge
as a whole as well as conduct of trial was
eminently fair, fact that judge defined rea-
sonable doubt as doubt for which juror can



