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Lafayette’s Heirs v, Eenton et al. and Carter et al.

Tee HEems OF GENERAL LAFAYETTE, PLAINTIFFS IN ERROR,
v. JosepE KENTON BT AL: THE HERS oF GENERAL LaA-
FAYETTE, PLAINTIFFS IN ERROR, ». EDWARD C. CARTER ET
AL,

By acts of congress passed in 1803 and 1805, General Lafayette was authorized to lo-
cate land warrants upon any lands which were the property of the United States; to
have sarvegs execnted, and to obtain a certificate from the register of the land office,
that the land su d was not rightfully claimed b{Tany otber person.

The location was made apon land in the vicinity of New Orleans, and included Iand
which was vacant, and also land which was claimed by individuals. But the entry
contained no exterior bonndaries. :

It was not until 1825 that the Jocation was surveyed; and then there wgre marked
upon the plat such lands as were vacant, and such as were claimed by individusls.

he register certified tbat tbe lands contained in the suryey were vacant, with the
exception of tbe parts designated as private claims; and a patent was issued for
such vacaneies, having the survey attached to it

These claims of individuals h“inﬁ been confirmed by operation of acts of congress,
are excepted from the grant of the patent. Apart from the docaments whieh estab-
lish the titles of these individual claimants, the patent shows that nothing was
granted except the Jands which were marked as vacant.

THESE cases were brought up by writ of error from the circuit
court of the United States, for the eastern district of Louisiana.

They were argued by Mr. Taylor, for the plaintiffs in error,
and Mr. Benjamin and My. Janin, for defendants.

The arguments of counsel were so connected with the maps
which were produced in court, that it would be difficult to
present to the reader a clear explanation of them without the
map.

Mr. Justice CATRON delivered the opinion of the court.

By an act of 1803, congress authorized the secretary of war,
to issue to Major-General Lafayette land warrants, amounting in
all, to 11,520 acres. By the act of March 2, 1805, he was author-
jzed to locate his warrants on any lands, *“the property of the
United States,” within the Orleans territory; the locations to
be made with the register of a land-office established there, and
the surveys were to be executed under the authority of the sur-
veyor of the public lands south of Tennessee. Patents were
directed to be issued, when surveys of the respective tracts were
presented to the secretary of the treasury, “ together with a cer-
tificate of the proper register, (in each case,) stating that the
land surveyed was not rightfully claimed by any other person.”
And the act further provided, that no location should include
any improved lands or lots.

By an act passed in 1806, entries were authorized for any

quantity of land not less than five hundred acres.
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On the 26th day of November, 1807, General Lafayette (by his
agent) located 503 acres, calling for “vacant land situated be-
yond the line of six hnudred yards lately abandoned by congress
to the corporation of the said city, round the fortifications of the
same.”’

Owing to the unsettled state of private land claims near the
city of New Orleans, the location was not surveyed until Mareh,
1825, when the priucipal surveyor certified to the register that
he had surveyed for General Lafayette, ¢ a tract of land situate
- in the parish of Orleans, beyond the line of six hundred yards
abandoned by congress fo the corporation of the city of New
Orleans, having such courses, distances, boundaries, and con-
tents as are represented in the annexed plat of survey.”

Pursuant to the act of March 2, 1805, the register certified
that “the lands contained in the survey returned to his office
wiere vacant, with the exception of the parts designated as private
claims.”

On the 4th day of July, 1825, a patent issued, which, by its
recitals, describes the out-boundaries of the 503 acres, and then
the granting clause declares that there is ¢ granted to said Gen-
eral Lafayette, and to his heirs, all such PARTS or PARCELS of the
tract of land above described as are ¢ not legally claimed’ by any
other person or persons whomsoever.”

From the recitals in the patent, it might be inferred that Gen-
eral Lafayette’s entry had the same boundaries as described in
the patent ; the fact, howerver, is, that the description contained
in the patent is the first deseription, in words, of the land claimed
under the enfry ; the patent being, in fact, founded on the figura-
tive plan, which is attached to and forms an essential part of the
patent, and to this plan we are forced to look for a certificate of
the register, « stating that the land is not rightfully claimed by
any other person.”

Until the certificate was made, the secretary was not author-
ized to issue the patent, and, to enable the register to make the
gmper certificate, he was compelled to delay till congress, either

irectly or indirectly, through commissioners, ascertained the
rightful claims of others lying within the limits supposed to be
covered by General Lafayette’s location ; and as the location, in
the form it was surveyed, (and no doubt as claimed to exist
when it was made,) notoriously interfered with claims of differ-
ent private individuals, and covered possessions protected by the
act of March 3, 1807, no reason could be urged, on behalf of
the locator, why a survey and’ certificate should be made and re-
turned to the secretary of the treasury before the private claims
were duly ascertained ; it being the obvious object of the locator
to obtain “ the parts or parcels of land,” within his out-bound-




