'CONFISCATION (Case No. 3,097)

particular kind of grant to be set out in the
deed.

Iror these reasons, the entry in all the cases
-must be: Bill dismissed with costs,

OONE v. POWERS. See Case No. 3.006.

CONE v. WHITING PAPER GO. Sce Case
- No. 3,080.

:GO%T]E?E[‘OGA, The (LYLE v.). " Sce Case No.
: 0233,

Case No. 3,087
The CONTISCATION CASES.
[ Woods, 221.7¢
Circuit Court, D, Louisiana. April Term,
18722

Coxriscatrox — Rremvs oF THE UNITED STaTEs—
ACCRUAL OF Rienr—PLEADING—PROCEEDINGS—
PRACTIGE—SALE—RETIEW — Arp OF REBELLION
—Loax BY NEUTRAL—LIEN OF TEXaxm, .

1. Although proceedings for confiscation of
lands are proceedings at law, and are to be re-
viewed by writ of error, yet proceedings by
way of intervention in the course thereof, set-
ting up a lien on the property, arve often in the
nature of a hill of equity, amd may be reviewed
by way of appeal.

2. Letters of credit given to a Confederate
agent to cnable him to prosecute his mission
abroad in aid of the Confederate government
are to be considered as given in aid of the re-
bellion, and void.

3. Loans made by a Frenchman jn Paris to
a Confederate agent, unless knowingly made
for the express purpose of carcyiug on hostili-
tics against the United States, are to be regard-
ed as made by an innocent neutral, and yalid.

4. But such agent could Not transfer to such
nsatral, proverty within the Union lines, as se-
curity for the loan, after it beeawme subject to-
confiscation, so as to defeat the right of the
Urited States to seize and confiscate the. same,

3. Suehright of econfiseation acerued in this
case on the passage of the confiseation got of
July 17, 1862 (12 Stat. 590).

G. A covenant by a landlord to pay for im-
provements erected by o tenant does not consti-
tufe a lien upon the premises for the valne of
the improvements, - :

T. The proceedings under the fifth, sixth,
seventh and eighth sections of the confiscation
act of July 17, 1862, are in rem, conforming
a8 near as may be to proceedings in admiralty
when ihe seizure is on water, and to revenne
cases when the seizure is made on land.

[See note at end of case.]

8 If u claimant of land or property, seized
on land, contests the muaterial facis alleged in
the libel of infermation, the issue is to be
tried by a jury.

9. When no-answer is filed, judgment by de-
fault may be token, and the conrt may proceed
to asceriain the material faets in the cose ex
parte and twithout a jury.

10. If a third person intervenes for the pur-

pose of setting up some charge or lien upon the
preperty and not of resisting the confiscation,

* [Reported by Flon. William B. Woods, Cir-
‘enit Judge, and here reprinted by permission.]

? [Principal cases reversed in The Configseation
Cases, 20 Wall, (87 T. 8.) 92, 22 U. 8. (Lawy.
Ed.) 328, 328. Cases of the intervensrs af.
firmed in Gitizens’ Bank v. U. 8, 14. 327.]
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collateral proceedings may be taken suitable
to the nature of the case.

11. A belligerent has the right to take such
course and impose such conditions with Tegard

to the confiseation of encmies’ property, as it

seces fit

12, The rights of a government against ity
own citizens in rebellion are not less buf rathep
greater than those it may exercise towards g
foreign enecmy,

13. By the act of July 17, 1862 [12 Stat.
589], congress directed property to be seizod
and confiseated 25 enemies’ property. A pro-
ceeding under this act is not, therefore, g
criminal proceeding, and wany rules whiel
must be observed in eriminal prosecutions have
uo applieation. . - .

14, A Hbel of information filed for the con-
fiseation of property as ememies’ property which
clurges the aets of the owner of the property
in the alternative, thus: “did act as an officer
of the army or nmavy of the rebels in arms
against the govermment of the United States,
or as 8 member of congress, or as a cabinet
officer of the so-called Confederate States,” ete,,
is bad, for ambignity and uncertainty, and in
fact contains no charge at all, and o decree of
confiscation rendered thereon by default will
be reverscd.

15. The general Tule, that a judicial sale un-
der a judguient which the eourt had jurisdietion
to render, will stand, although the judgment
itself be reversed for error, applies to saleg
made by virtue of a decree of confisenfion,

16. The constitutional provision which de-
clares that “no attainder of treason shal .work
corruption of hlood or forfeiture, except during
the life of the person attainted,” docs not ap-
ply to the confiseation of cnenties'. property
even though those enemies bLe rebels agninst
the government and, therefore, guilty of trea-
s01.

17. Bot under the confiseation act of July
17, 1862, as explained by the joint resolution
of congress of the same date (12 Stut, 627),
the forfeiture of real esiante confiscated as
enemies’ property does not oxtend beyond the
natural life of the party whose properly is con-
fiseated.

Heard on appeals from and writs of error
to the district court for the district of I.ouis-
inna,

[Libels of information by the United States
to condemn and forfeit certain property of
John Slidell and of Charles M. Conrad and of
Francis H. Hatch, under the act of congress
of July 17, 1862 (12 Stat. 589),

[On the presentation of the Iinel of infTorma-
tion jn the Slidell Case, the district court di-
rected a warrant to issue to the marshal,
commanding him to seize the property de-
scribed, and to cite and admonish the owner
or owners, and all other persons having or
pretending to have any right, title, or interest
in or to the same, to show ecause, if any, why
the property should not be condemned and
g0ld according to the prayer of the libelants.
The marshal returned on the 3d of Octobet,
1883, that he had seized the property, posted
copies of the libel of information, warrant,
and judge’s order, and published-a monition,
as directed by the court; and on the 18th
day of April, 1864, after due monition ‘and
proclamation, ne eaim or defense having
been inteérposed, a default ivas entered, and
the -niformation was adjudged and taken pro
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.contesso. Dopositions were then tal{den [‘md
gled, and on the 18th of Marel, 1863, atfer
.consideration of the law and the evidence,
-the distriet eonrt adjudged and decrced o con-
demnation and forfeituve of the properiy to
tne United atates.  Subsequenily, a vendi-
{ionl exponas Was issued, under ywhich por-
fions of the property were sold.

[On the 17th day of March, 1870, the case
was removed to this conrt by vrit of error.

[There TWere likewise appeals by the sev-
eral interveners, also writs of error by Con-
cad and Hatch, from the judgment of the |
district court against them.]

7. R. Beclowith, 1. & Alty., L. M. Day, and
r. Waply, for {he United Sintes.

T, J. Semmes, Tobert dlott, Thos, A. Clark,
-1, I, Bayne, T, Renshaw, Jr., A, Pitot, . M.
Conrad, C. A. Conrad, BE. C. Billings, A.-de B.
Hughes, G, Breaux, and C. E. Fenner, for
various defendants,

BRADLEY, Cirenit JusHee. Under the act
of July 17, 1862 [12 Stat. 5RO, entitled “An
aet o suppress jnsmrection, io punish trea-
son and rebellion, to geize and confiscate the
property of rebely, and for other purposes,”
the marshal of the United States for the dis-
{rict of Louisiana, on the i5th of August,
1963, seized the property in question in this
case, as the property of John 8lidell; and on
ihe 16th of September, 1863, the district at-
torney of the United States for the same &is-

~triet filed o libel or informuation. for the con- -

fiscation of said property. The Hbel charges
that Slidell, subseguently to the passage of

the act, “did act as an officer of the army ar.
navy of ihe rebels in arms against the gov-
ernment of the United States, o 48 o member -
of eongress, or 4s a judge, or asa cabinet offl- .

cer, or as a foreign minister, or as a commis-
sioner of the so called Clontederate States of
America; or that, while owning property in
a loyal state or terrifory, ete., he did give

aid and comifort to the rehellion.” Other |

cliarges were made against him of the same

general character, and it was claimed, that .

by reason of the premises, the property de-
goribed in the libel vwas forfeited to the Thit-
ed States, and ought to be condlemned 1o

their use; and prayed process against the

property and the owner thereof, and all per-
-sons interested or claiming an interest thereln,

to warn them to appear and answer the In-
formation. Process was accordingly jssued
and duly published. Severnl persons ap-
'[J_carerl and filed petitions of intervention, set-
ting up title to eertain portions of the land | New Orleans.
seized, or liens by way of morigage or other- | peal
wise upon portions thereof. John Arrow- | veners;
smith claimed title to several squares in New court ‘is, whether
‘Orlenns as having been purchased by him | cases.

{Case No. 8,007) CONFISCATION

ndvanees upon a letier of credit given to SH-
dell on the 31 of September, 1861, upon
Messrs. I, Ad. Marcuard & Go. of Paris, upon
which he had drawn $25,000, prior to the
13th of May, 1862. The latfer mortgage Wwius
registered May 2, 1862. F. A. Marcuard, a
citizen of Irance, claimed a mortgage lien
upon certain portions of the property to se-
cure certain loans of money made by him to
slidell in Paris, namely, 250,000 francs, on
the 4th of June, 18G2, payable in one year,
which mortzage was received at New Or-
leans by Eugene Roussean, agent of Mar-
cuard, July 14, 1862, and recorded on the
game day, before the appointment of a regis-
ter hy Gen. Butler; and, aftertards, again
recorded on the 20ih of July, 1862, by a re-
corder appointed by hiw, and deposited wiihi
o notary, August 4, 1862; and again recorded,
with the act of deposit, on the 9th of August,
i§82. On the 11th of Augunst, 1362, Cen,
Butler issued an order for the confiscation
of Slidell’s property, and the rents were aft-
crwards received by the military authorities
on the property mortgaged. Nicholson & Co.
claimed a lien on certain property for laying
the Nicholzon pavement. The state of Louis-
jana claimed a liem for certain taxes due.
Mrs. Caines claimed to be the oswney of cer-
tnin lots specified in her petifion. The Mer-
chants® Bank of Nesww Orleans claimed a cert
tain brick building in which their banking
business had been carried on, and an equita-
Dle interest in the lot on which, ete., by virtne
of a certain agreement. Oritz Huppenbauer,
a tenant of two lots, claimed to have largely
{nerensed their value by making permanent
improvements, and desired an equitable al-
lowance itherefor.

In the prineipal cause of confiscation a de-
fault was talken on the 18th of April, 186G4;
and a decree of condemmnation rendered on
the 18th of Aarvch, 1865. Various proceed-
ings were had and considerable evidence
was taken upon the several interventions,
and decrecs were made by the district court
in each case favorable or unfavorable fo
the claims presented. Amongst others, a
decrec was made July 7, 1865, dismissing
the claim of the Citizens’ Bank to a mort-
gage lien for 100,000 francs, or $25,000,
advanced wpon their letter of credlt given to
glidell in September, 1861, Another decree
wag rendered on the same day dismissing
the claim of Marenard to @ mortgage lien
for 230,000 francs lent to Qlidell in- Paris.
On the 5th of May, 1866, the couri dismis-
<od the clnim of the Merchants’ Bank of
From all these decrees ap-
g were regularly taken by the inter-
and one of the questions before this
an appeal lies in such
A motion has been made to dismiss

many years before. 'The Citizens’ Bank of | the appeals on the ground that the proper

Louisiana claimed n mortgage upon a portion | remedy
‘of the property to seeure a stock nofe for

for revising the judgment or ‘de-
crea of the disirict court is & writ of error,

-$4104, due the tirst of June, 1863; and also a | and not an appeal.

‘mortgage on another portion to secure it for

-~ 1t has undoubtedly -been decided by the
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gupreme court in the case of Armstrong’s
Toundry, 6 Wall. [73 TJ. 8.] 766, and other
cages, that the proceedings for confiscation
are proceedings at common law, and noi in
admiralty or equity; -and, therefore, require
2 jary for the trial of issues of fact, and a
writ of error to revise the judgment. This
view is corroborated Dby the recent cases
of Garnett v. U. 8. [11 Wall. (78 U. 8.) 250];
McVeigh v. U. 8. [Id. 239]; and DMiller v.
U. 8. [Id. 268]. But interventions of third
parties, made during the course of the pro-
ceedings, setting uvp some claim {fo, or Iien
uponn the property, are often in the nature
of a bill in eguity, and require an equitable
proceeding to ascertain and establish the
rights of the parties. They are especially
g0 when they seck to establish a licn upon
the property or any portion thereof, and
te subject it or the proceeds of it to the
payment of a debt or other elaim having
priority over the claim of the government,
or constituling a legal charge upon the
property when the cause of confiscation oc-
curred. I conceive the claims of the in-
terveners in this case, who have appealed as
hefore stated, to be of this kind. Hence, n
my judgment, ne trial by jury was requi-
site in reference to thosce claims; and the
decrees rendered In reference therefo are
sulject to appeal rather than fo writ of
efror. Whether they would come ap as out-
Dbranches of the record, and be subject to re-
view upon a writ of error brought to the
principal judgment in the case, it is, per-
haps, unnecessary to decide. I hold, there-
fore, that the appeals taken in this case by
the interveners above named were properly
taken and should not be dismissed.

The nhext question is whether they were
well taken, Ag the district judge has not
asgigned his reagons for dismissing the
claims, I am somewhat at a loss to know the
precise grounds on which his decision was
founded, In the case of the Citizens' Bank,
I presume the ground must have been that
the letter of credit was manifestly given to
Blideil to enable him to accomplish his
mission to France in the service of the Con-
federate cause. It has Dbeeu vepeatedly de-
¢ifled at the circuit, and, in fthe cause of
Hanauer v. Doeane, 12 Wall. [T9 U. 8] 342,
by the supreme eourt, that a contract made
in fortherance of the rebellion or in aid of
the Confederate cause, is void, and cannot
receive the aid of the courts. The furnish-
ing of Slidell with a letter of credit when
he went to Paris ag the emissary of the
Confederacy was so manifestly intended to
subserve this end that I cannot disiturb the
decree dismissing the claim,

The case of Marcuard, lhowever, iz a@if-
ferent from any which has yet been decided.
The precedents have all been cases in which
the transaction was between citizens of the
Tnited States, owing allegiance to the gov-
ernment thereof. But Marcuard was a efti-
zen of I'rance, and the loan made DLy him

[6 Ted. Cas. page 272]

to Sldell was made in Paris. It was g
a loan of money made by a neutral on ney.
tral territory, to an enemy, or, at most, to.
o citizen ot the United States engaged in
hestile operations against the United States,
An innocent loan made to such a Dperson,

unless made for the purpose of enabling

him to carry on hostilities, is a valid trans.
action everywhere., And the neutral is nof
bound to presume that such hostile use is
10 he made of the money loaned. One wit-
ness states that there was a general no-
toriety that Slidell was purchasing gunboeats
in Paris for the use of the Confederacy;

but there is no direct evidence on the sub-

ject; and there is no evidence, except the
amount of the leoan, that the money was
borrowed for other than private purposes,
And the amount i hardly sufficient to.
throw the burden of procef on the lender,
It sccems to me that the case does not show
suflivient evidence of notice to Marcuard,
that any unlawful use was to be made of
the money loaned by lim, to defeat lis
claim, Bupposing the debt to be a wvalid
one, was'it a lien or a charge upon the prop-
erty in guestion when the causc of confis-
cation occurred? 'This causc cannot be said
to have occurred before the passage of the
act of congress, July 17, 1862; but from that
mement it existed, and the general rule is,
that a judgment of confiscation relates buck
to the act which causes it. The question,
then, is reduced to this: whether Marcuard’s
lien on the property in question had become
complete on the 1Tth day of July, 186G2%
New Orleans was thern in the possession of
the United States forees. Military rule pre-
vailed. All civil authority emanated from
the power, or existed at the sniferance of the
United Siantes military anthoritics from the
cccupation of the city early in May, 1862,
Could SlIidell, a declared 1cbel and enemy,
in Paris, during this period, transfer or in-
cumber property located in New Orleans,
within the military lines of the United
States? If he couid do it as to third per-
song, could he do it as to the United States?
Had he been in the Confederacy he could
not have dene it at all. For in that case,
every attempti to deal with property within
the Unicn lines would have been abortive
and void. It was forbidden by public proc-
lamation of the president, and by the
usages of Dhelligerents. Did hig residence in
IFrance give any greater validity to his acts
as against the government of the United
States? In my judgment it did not And
Marcuard, in taking a mortgage from Sli-
dell on property within thé Union lines,
took the risk of the exercise by the govern-
ment of the United States of its right as a
sovereign power engnged In war, to confis-
cate the property of its enmemies, I am
therefore of opinion, that the decree upon
the intervention of Marcuard must be af-
firmed.

The next ease is that of the Merchants’
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pank of New Orleans, This company held
a lense graoted Ly 8lidell in 1850 tlo John
Robb & Co. for ten years, at a certain rent.
The lessees covenanted to put up 013 the lots
leased, buildings te cost at lenst $15,000. At
{hie end of the term, Slidell was to pay thlem
the value of the buildings, at an appralse-
ment. The bank elaimed a licn by w_ru}e of
this coutract, for the value ot the bmldmg_s.
The distriet court rejected ihe claim. Tt s
difficult to see on what ground a licn for this
gum can be maintained. The matter existed
gimply in covenant. The lease does not con-
tain a word which looks like the creation or
expeetation of a lien on the property iiself.
The bank complains that I'ish, the purchaser
of the property, was permitted to except to
the intervention; whereas, he had no right
to appear in the suit at all, because the sale
had been suspended, and the marshal had
not been ordered to proceed. But it malters
not that Fish had no intlerest. The question
is, had the bank any inferest? Tish, as
adens curiac, might call the court's atten-

tion to the want of interest which the Dank

had. Unless the bank had a lien, the court
cannot reversc the decree: In my judgment
the bank had no lien, and therefore the de-
cree is affirmed.

I have not adverted to certain geuncral
questions applicable to the entire proceed-
ings for confiscation, hecause they have heen
gettled by adjudications of the suprente court,
miade since the orgttment of these cases.
That cowrt has dizposei of the comstitution-
ality of the aect, the power of congress to pass
it, and the character of that part of it un-
der which the proceedings are taken. In the
case of Ailler v, U, 8., 11 Wall. [78 TU. §.]
208, it has decided that the act has two dis-
tinet parts, each part having a scparate ob-
Jeet. The first four sections provide for the
punishment of treason and rebellion as
criminnl offenses, and are permanent in their
character, The remaining sections provide
Tor the confiseation of the property of cer-
tain designated partics as enemies’ property,
and are temporary in their character, being
intended for the purpose of insuring the
speedy termination of the rebeilion. The pro-
ceedings under these sections are proceed-
Ings in rem, conforming, as near as practica-
ble, to proceedings in acdwmiralty, in cases of
admiralty and maritime jurisdiction: and to
revenue cases, where the seizures are made
on land, In the latter case after seizure, an
information is filed Ly the law officer of the
government, setting forth the tacts upon
which the confiscation is claimed. Whether
the information is enlled a libel of informa-
tion, or simply an infermation, is of no con-
Sequence. The same court Las cognizance of
the case whether it is an admiraliy or a dif-
Terent revenue proeeeding., The nature of
ﬂle. case determines its character, It a
claimant of the property appears and con-
tests the material facts alleged, as, for ex-
&uwple, the guilt of the owner, or his owner-

BreD.cag.—-18
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ship of the property, the issue is t6 he tried
by a jury. If no person appears to answer
the merits, a judgment is taken by default,
and the court proceeds to examine witnesses
or other c¢vidence cx parte, by way of in-
quest, to ascertain the principal facts in the
casc. 'Ihis examination docs not require the
intervention of a jury, being only intended
to inform the conscicnce of the court. If a
third persen intervenes for the pwrpose of
setting up some charge or lien upon the
property, and not of resisting the confisca-
tion, collateral proceedings are had, suita-
ble to the uuafure of the case, as before
stated. See the cases of Garnett v, U. 8,
McVeigh v, Same, and dller v, Same
Isupra], and of Union Ing. Co. v. U. 8. [6
Wall. (73 T. 8 759]; Armstreng’s Fouundry
[supral; and U, 8. v. Idart, 6 Wall. [73 U.
. 770,

T'his general view of the nature of the pro-
ceedings will serve to answer, at once, many
of the objections which were so elaborately
argued when thesc cases were heard. A bel-
ligerent has a right to take sueh course, and
impose such conditions, with regard to the
confiscation of enemies’ property, as it sees
fit. The rules which it prescribes are not to
be gquestioned by any code except the law of
nations, and iis own constitution. The rights
of & government against ifs own cilizeng iun
insurrection are nof less, but are rather
greater than those it may exercise towards
a foreign cncmy. But in either ease, the
enemies’ property may be confiscated simply
as such, if the government so determine,
Congress, by the act of July 17, 1862, (i2 Stat.
387), dircets property io be scized and con-
fiscated us enemies’ property; but only the
property of eertain classes of persons. This
diserimination renders necessary, when is-
sue Is taken upon fhe information, an in-
quiry into the guilt or innocence of the own-
er; not for the purpose of a eriminal con-
viction and sentence, but for the purpose of
determining the status of the property seized.
Hence many rules, constitutional and other-
wise, whicl require to De obscrved in crim-
inal prosccutions, bave no application to
these procecdings. The ecase is altogether
unlike that of an attainder. There the crim-
iral proseention and conviction ave the prin-
cipal thing, The attainder, like disqualifica-
tion to Dbe a witness after conviction of per-
jury, follows as an ineident of the conviction.
Here the confiseation is the prinecipal thing:
and an inguiry into the acts or eonduct of
the owner of the property may, or may not,
be reguired by the law. If it is required, it
is only as a subsidiary thing, and involves
no personal sentence or comdemnation.
Henece, all those objections which are found-
ed on the necessity of a regular indictment,
of the personal presence of the accused, of
a trial by jury, ete., are out of place. Where
the information is traversed, a trial by jury
is necessavry, it is true, but for another rea-
son, and not Dbecause the proceeding is a
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criminal one; for the reason, namely, fthat

the seventlh aendment {o the constitution
reguires a irial by jury in all suits at com-
mon law where the value in controversy ex-
ceeds Twenty dollars, These considerations
render it unneeessary to examine more in de-
tail the various peints that were raiscd on
the argument. Having held the appeals
taken Dby the Citizens' Banl, by Marcuard,
and by the Merchants’ Banlk, to be propevly
taken, the several writs of error sued out by
those parties will be dismissed.

The next case to be considered is the writ
af error of John Slidell. The final judgment
of condemnation was rendered on the 1Sth
of March, 1865, and the writ of crror was
sued out on the 17th of March, 1870. It was
sued out, therefore, just in time to save the
statute of limitations. The supreme ecourt
in the case of McoVeigh v. U. S, 11 Wall
{78 U. 8.] 259, decided that the owner of the
property, though a rebel and within the Con-
federais lines, was entitled to appear and
contest the proceedings, cr bring a writ of
error upon the judgment, The writ, there-
fore, ia regulariy brought, and we are obliged
to cxamine the record. Many of fhe ques-
tions raised have been already disposed of,
&nd need not be again adverted to. There
is one objection, however, that has given me
seme trouble, namely, the insufficiency of the
infermation. It is once of the most remark-
able specimens of loose pleading and uncer-
tain statement that I remecimnber ever to have
scen.  After having duly alleged the seizure
of the property and fully described it, it
stntes that John Slidell was, at the time of
filing the information, and on the 17th
of July, 1862, and previcusly, the owner there-
of. Then, having stated the existence of the
rebellion, and the passage of the econfiscation
act, it proceeds to allege: “V. That the said
John 8lidell subsequently to the said 17ih
of July, 1862, did act as an officer of the
army or navy of the rcbels in arms against
the government of the United States, or as
a member of congress, or as a judge of a
court, or as a cabinef officer, or as a foreign
ministe s, or as a commissioner, or as a con-
sul, of the so called Confederate States of
America; or, that, while owning property in
= loyal state or territory of the United States,
or of the Distriet of Columbia, he did give
aid and comfort to the rebellion against the
United States, and did assist such rebellion.”
Now, from this allegation, can any mortal
man tell what John Slidell did?

The next article ig of the snme ambiguous
and inconsequential nature. The extreme
ambiguity of these charges is something more
than a matter of form; it amounts to a sub-
stantial defect. There is, in truth, no charge
at all, There is no charge that Slidell acted
as a4 foreign minister of the Confederacy.
The allegation is tkat he either ¢id that or
something else; Dbut we are not informed
what. If the (defeet were one of form, it
might be amended; Dbut being sulystantial,

[6 Ted. Cas. page 274]

it seems to me it iz fatal. The other articles
of the information do not save if. The sey-
enth article alleges that John Slidell, suly
sequaently to the 17th of July, 1862, within
a state or territory of the United Staies, was
engaged i armed rebellioh against the gov-
ernment, and did not within sixty days afier
the proclamation of the president, made on
the 25th of July, 1862, cease to rid and ahet
such rebellion:, ete. And the eighth article

| is of similar charaeter to the seventh. Now,

not only is the some ambiguity kept up in
these articles, as in the previous ones, but
fhey do not set forth any of the offenses
which, in the statute, are made the husis
or cause of confiscation. They are evidently
meant te be assigned under the 6th section
of the act. But that secction refers to per-
sons who, in any state or territory of the
TUnited States, other than those named asg
aforesaid, were cngaged In the rcbellion.
Now, the states named as aforesaid were the
loyal states, which had just becn named in
the last elanse of the 5th section. There-
fore the states or territories, other than those,
were the disloyal or rebellious states. 8o
that the Gth seetion of the act only refers to
persens who, within any disloyal or rebellious
state or territory, were engaged in the re
bellion. Yet the meventh article of the in-
formation merely alleges that John Slidell,
within a state or territory of the United
Btates, was engaged in rebellion, It does not
make a charge within the statute. The
whole information, therefore, is substantially
defective, and the judgment must be re-
versed. The same defect is fatal to the judg-
ments in the cases of Conrad v. U. 8., and
in Hatch v. U. 8, and fthe judgments in
those cases must alsc be reversed.

It is, perhaps, not necessary, at this time,
to decide what will be the effect of reversing
those judgments which have been reversed.
But as the subsequent proceedings may de-
pend on a solution of the guestion, and as
the parties in iuterest will be desivous of
knowing the position in which they stand,
it is proper that I should give my opinion
on the point. It is a general rie that a
judicinl sale under a judgment which the
court had jurisdiction to render will stand,
altlwough the judgzment itself be subsequently
reversed for error, I see no reason why
that rule should not apply in these cases.
It is true that a judgment of reversal usually
continins a direction that the plaintiff in er-
ror be restored in all things to that which
he hath lost by reason of the erroneous judg-
ment. But the mode of making this restora-
tion, where a sale of property has taken place
under the reversed judgment is by awarding
to the plaintift in error the proceeds of the

sate. This will be the proper couwse in these-

cases, .

Ofe question to which considerable atten-
tion was given upon the argument was,
whether anything more than an estate for
the life of the owner was transferred by the
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confiscation proececdings. Indeed, it was al-
leged a8 a ground of crror that all the right,
titfe and estate of the owner was condemned
and sold. I do not regard this form of judg-
ment as material; although on looking at the
judgmennts, it will be found that the form
of judgment pursued was, “thai the said
sixteen lois of ground, the property of Al
R. be, and the same are heccby condemned
as forfeited to the United States,” without
any definition or limitaton of the estate for-
foited. T regard the judgments as to be
constrned Ly fhe law which authorizes the
confiseation to be made; and am of opinion
fhat the several sales by the marshal had
the eifect of transferrihg only such cstate
ag it was lawful to scl. What that estate
is, is the question. The joint reselution ap-
proved =i the same time with ihe confisea-
tion act provides, that ne punishment or pro-
cecdings under the act shall be so construed
as to work a forfeiture ot the real esiatc of
ihe offender Dbeyond his natural life. It
seems fo me that this provision extends to
the whole aet, and to “the proceedings,” for
confiscation, as well as to the proseculion
for the crimes of treason and recbellion. It
may be very true, and I am inclined to think
it is frue, that the constitntional provision,
which declares that no attainder of treason
shall work eorruption of blood, or forfeiture,
except during the life of the person attainted,
does not apply to the confiscation of cnemies’

property, even though thosc cnemies he reb-

els against the government and, therefore,
guilty of treason.: But wheilier it applies
or not, congress, from respect to the seruples
of the president, or for other reasons which
seemed to it sufficient, did enact, ns it had
a vight to do, that no proceedings under the
confiscation act should bhe so construed as
to work a forteiture of real estate beyond
the natural life of the offender. And I can
se¢ 110 way in which this Iimitation can be
confined {o eriminal prececdings under the
act. It seems to me that by a fair inter-
pretation, it extends to all procecdings by
which a forfeiture is effected or adjudged,

NOTE [from original report]. These causes
were heard on error by the supreme court of
ﬂ‘le United States at the October term, 1873,
'1111;1‘: court reversed the judgment in the Slidell
Case, holliag that the information was suffi-
clent afrer default made and final judgment of

‘condemnation, and disposed of the other cases

wpon that view, afiirming some and reversing

‘others. See The Confiscation Cases, 20 Wall.
- IS8T U. 8.] 92,

INOTE., Mr. Justice Strong delivered the
controlling opinion, and assigned as the grounds

. of veversal that, while the information was

artificially dravwn, yet, after default and final
Judgment of condemnation, the judgment should
Mot le disturbed for mere formal amd wnim-
l’n‘j‘ﬂnt fanlts of pleading,
, [The court then proceeded to notice other ob-
I]Q.ctl‘}ns urged us error in the action of gfhe
tistrict court, and disposed of them by holding
nﬂ_t 1}1 view of the decision of Miller v. U. 8,
apeyall. (e8 T. 8.) 268, the default estab:
i ied the truth of alt the material averments
the information, and, among others, that
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there had been an exccntive seizure, as required
by the confiscation act, before the information
was filed; that the averment in the information
that the seizure was made by the marshal, un-
der authority of the distriet attorney in pur-
suance of instruetions issued by the atforney
general by virtue of the act, sufliciently showed
that it was eaused to be made by the president,
ng he, only, was ecmpowered by the act to canso
it, and the dircction by the attorncy general
was to regarded as a direction Ly the president;
that the proeecding, though nominally on the
admirally side of the court, was in fact a_com-
mon-law proceeding in rem, and, there being
uo issue of fact to be tried, it was immaterial
that no jury trial was had, and consequently
the procecding was within the reguirements of
the act.

[The eourt further held that the service by
the marshal by posting copies of the inlorma-
tion, the warrant, and of the order of the judge,
and the publication of the citation, were a sufhi-
cient eompliance with the order requiring posi-
ing or publieation; that the information was
not defective in failing to aver that the ciuses
of forfeiture were contrary to the form of the
statute or statutes of the United States in such
case provided, as, the proceeding heing a civil
one, such an averment was unnecessary; that
the signing of the warvant, citations, and moni-
tion by the deputy clerk was sufficient, the pro-
cess being attested by the judge, and sealed
with the seal of the court; that in aeccordance
with the deeision in Miller v. U. 8., suprs, it
would be presnmed in support of the judgment
that the eourt had found on sufficient evidence
that the property condemned helonged to a
person engaged in the rebellion, or who had
given aid or comfort thercto, as well as all
other facts necessary to the rendition of the
judgment, aud that the proclamation of amnes-
ty of 1868 did not have the effect to repeal the
confiscation act, as therc was no power in the
president to repeal an aet of congress; and,
moreover, the property condemned became vest-
ed in the United States in 1865, and- the sub-
sequent proclamation conld not have the elfeel
1o divest the rights thus vested. The Confiscu-
tion Cases, 20 Wall. (87 U. 8.) 92.

[L'he cases of Conrad and Hateh, the judg-
ments in which were reversed by the circuit
court with that in the Slidell Case, were heard
by the supreme eourt at the same time, and a
like judgment of reversal rvenderad on  the
same grounds as assigned in the Siidell Case.

. 8, v, 8ix Lots of Gronnd, 22 U. 8. (Lawy.
18d.) 826, and sec page 328,

[The Citizens’ Bank of Louisiana, the Aler-
chants’ Bank of New Orleans, and I*. A, JMar-
cuard, interveners, likewise appealed to the
gupreme court, and the aection of the cireuit
court was affirmed in each of the cases, the
court holding that the appellants should not
have heen allowed to intervene, as their inter-
est, if any, was that of lien holders, and that
the deeree of condemnation and sale thereunder
in no way disturbed their Hens, if any they had.
g)i%i?leus’ Bank v. U. 8., 22 1. 8, (Lawy. I2d.)

Case No. 3,098,
CONTRAMP et al. v. BUNEL,
[4 Dall 419.]

Cirenit Courl, I}. Pennsylvania. 1806.

AcTioN oX ForeieN JODGMENT — CONSTRUGTION
oF FRENCH LAw—SUsPENSION.

[1. An action between IFrench subjects on a
foreign judgment, recoverad in 1789, for the
purchase price of negroes, commenced after
3803, is within the French law of September
G, 1802, and the law of April 12, 1803, ex-
planatory thereof, suspending suits for debts
contracted for negroes prior to 1792, and al-




