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Introduction

R ecent debates about alternatives to Article 
III courts in wartime contexts have over-
looked one of the most unusual courts in 
our history—the United States Provisional 

Court for the State of Louisiana, established after the 
fall of New Orleans by a proclamation of President 
Abraham Lincoln dated October 20, 1862, which also 
named its judge, Charles A. Peabody.1 The grant of 
jurisdiction to that court as a “Court of Record for the 
State of Louisiana” was virtually universal—full civil 
and criminal jurisdiction, state and federal, enforced 
by the military, its judgments “final and conclusive.” 
Moreover, to facilitate its exercise, three months after 
the Provisional Court convened, the military gover-
nor of Louisiana appointed Judge Peabody to serve 
simultaneously as the Chief Justice of the Louisiana 
Supreme Court. The Provisional Court sat until late 
July 1865 and was formally abolished by Congress a 
year later.

The disappearance of the Provisional Court 
from the recollections even of legal historians is not 
surprising, given that in the professional literature 
of the last hundred years it has earned merely three 
pages from Professor Surrency in an early issue of The 
American Journal of Legal History and a small place in 
a 1988 article on the judicial complexity of occupied 
New Orleans.2 In its time, however, the court was the 
subject of several contemporaneous articles in what 

is now the University of Pennsylvania Law Review 
and, in the thirty years thereafter, three more written 
by Judge Peabody himself.3 The U.S. Supreme Court 
sustained the Provisional Court’s legitimacy as an 
appropriate exercise of the powers of the President 
as commander-in-chief in territory previously domi-
nated by the “insurgent organization.”4 Finally, two of 
Judge Peabody’s opinions in the Provisional Court—
one in two criminal cases and the other dealing with 
the negotiability of interest coupons on bonds held 
behind enemy lines—survive.5
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Prior to his two-and-a-half years in New Orleans, 
Judge Peabody had been twice appointed by the 
Governor of New York to fill vacancies on the 
Supreme Court of the State of New York, where he 
sat from December 1855 to March 1856 and from 
November 1856 to the end of 1857. His failure to 
prevail in an election to that court in the fall of 1855 
led to a series of farcical confrontations in the court-
room between Judge Peabody and his rival who had 
the better claim to the single seat.

Early Adventures on the  
New York Bench

Little information is available about the early 
career of Judge Peabody. He was born in Sandwich, 
New Hampshire, and claimed descent on his mother’s 
side from Sir Matthew Hale, one of England’s greatest 
judges. His legal training started in 1834 at the office 
of Nathaniel Williams, United States District Attorney 
for the District of Maryland. Thereafter, he attended 
Harvard Law School, graduating in the class of 1837.  
He moved to New York City to practice law, but his 
activities are visible only from 1855, when he par-
ticipated in the convention at which the Republican 
Party was formed. Peabody had a close relationship 
with William H. Seward, sometime Governor of New 
York, United States Senator and future Secretary of 
State in the Lincoln Administration.

Probably in connection with those activities, 
Peabody was one of several candidates in the Fall 
1855 election to complete the term on the Supreme 
Court of the State of New York of an incumbent who 
had suddenly died two weeks earlier. Peabody came 
in last behind Henry E. Davies, later Chief Judge of 
the New York Court of Appeals, and three other can-
didates.  However, on December 3, Governor Myron 
H. Clark voided the election for want of statutory 
notice to the Secretary of State. An incumbent Justice, 
Edward P. Cowles, with just 27 days left in his term, 
resigned his existing seat, and Governor Clark then 
immediately appointed him to fill the longer term 
opened up by the voiding of the election. Next, the 
Governor appointed Peabody to complete Justice 
Cowles’s remaining 27-day term.

Davies, however, did not take his ouster lying 
down. The Attorney General commenced a quo war-

ranto proceeding in the court on which Cowles was 
sitting, challenging his right to be there. Although the 
suit was dismissed both at Special and General Term, 
it was reinstated by the Court of Appeals at a Special 
Term in January, 1856, and remanded for the filing of 
an answer by Justice Cowles.6

For reasons not articulated, on February 4, 1856, 
two of the incumbent justices of the Supreme Court, 
James I. Roosevelt and Thomas W. Clerke, advised 
Davies that the votes he had received “were irregular 
and void” and that they considered that Peabody had 
been elected.7 A wrestling match for the third seat 
then ensued at General Term of the Supreme Court, 
with Davies on one side, supported by the decision 
of the Court of Appeals, and Peabody on the other, 
supported by the other justices of the court. Although 
Cowles appears to have dropped out of the Attorney 
General’s lawsuit, evidently Peabody’s actions were 
intended to thwart Davies’ election, despite the ruling 
of the Court of Appeals, to be followed by Peabody’s 
resignation and the Governor’s reappointment of 
Cowles, also a Republican.8 George Templeton 
Strong’s diary for February 13, 1856 supplies the 
most entertaining vignette:

The general term room was pretty well filled 
this morning, chiefly by the bar, in eager 
anticipation of a particularly good session. At 
five minutes before eleven, Peabody, Judge, was 
in his seat looking uncomfortable. At eleven, 
Davies, Judge, entered blandly and took his 
seat beside him, trying to look nonchalant. A 
few minutes thereafter, Roosevelt and Clerke 
walked in together, looked astounded, took 
their seats, and the court was opened… .

Roosevelt didn’t commit Davies, Judge; he 
began calling the calendar, called several cases 
twice, picked up papers, and turned them over 
incoherently, and showed himself disconcerted 
and unhappy. Evarts submitted one of the 
batch of Harper insurance camphene cases 
pro forma. Everyone hoped he’d hand up 
only three copies of his points and so bring 
matters to a crisis, but he was weak enough 
to furnish four. Then there was some more 
calendar-calling, without anybody ready, and 
then Roosevelt and Clerke walked out, and 
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it was generally supposed that they’d come 
back with the power of the county at their 
heels and commit Davies to close custody, but 
they returned unattended… . It seems they 
only went downstairs to frame an order that 
this court recognizes only Roosevelt, Clerke 
and Peabody as justices, and that clerk and 
officers must act accordingly. Their spirited 
performance of the court’s comic functions 
stimulated everybody’s faculty of facetiousness.  
It was “a very general term”—“four judges out 
of three in attendance”… .9

This situation could not continue and, in March 
1856, Peabody withdrew in favor of a new quo war-
ranto proceeding which the Attorney General prom-
ised to institute. When the Attorney General reneged, 
Peabody, acting through Henry Laurens Clinton led 
by Charles O’Conor, instituted a mandamus pro-
ceeding in the Supreme Court for Albany County to 
require the Attorney General to act. His application 
was denied on July 29, 1856 by Justice (and future 
United States Senator) Ira Harris, on the ground that 
the court had no power to make such an order.10 The 
matter ended there.

Contemporary accounts of Justice Peabody’s ten-
ure on the Supreme Court typically stop at this point, 
but there is more to the story. One of the other jus-
tices elected to a full 8-year term in November 1855 
was James R. Whiting, District Attorney for New York 
County. He resigned from the court on November 1, 
1856, in anticipation of being elected Mayor of the 
City of New York (but lost), leaving a vacancy for the 
balance of 1856 and all of 1857, which Governor 
Clark promptly filled by reappointing Charles A. 
Peabody.11

Justice Peabody’s 14-month service on the 
Supreme Court under this appointment was no 
sinecure. December 1856 found him in Newburgh 
in Orange County, presiding at the sensational sec-
ond trial, after a change of venue, of Louis Baker for 
shooting William Poole to death in a melee in March 
1855 at a newly-opened bar called Stanwix Hall at 
579 Broadway. Many other participants had been 
arrested, but the case was not a strong one.12 At the 
Orange County trial and again at a third trial, the jury 
hung, and the charges were dismissed.

Justice Peabody ran for a full term on the court 
in 1857 but lost the election once again. At the very 
end of his tenure he was part of the (virtually unique) 
five-judge panel at General Term which, on December 
30, 1857, affirmed Judge Elijah Paine, Jr.’s, decision to 
free the slaves in the celebrated Lemmon Slave Case.13  
But a bigger challenge lay ahead in the second year of 
the Civil War.

The Occupation of New Orleans 

The strategic importance of New Orleans led 
to an early and successful effort by Union forces to 
capture it. This was no easy task, as the only feasible 
approach to the city was by water, up the Mississippi 
River from the Gulf of Mexico, a passage guarded by 
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Fort Jackson and Fort 
St. Philip, less than a 
mile from each other 
on opposite sides of 
the river. In addition, as 
the Union fleet neared, 
the Confederate com-
mand placed chains 
and hulks to block the 
passage and prepared 
fire rafts to send down 
the river against the 
Union ships. The C.S.S. 
Louisiana, an ironclad 
ram under construction 
in New Orleans with 

engines not yet operational, was towed down the river 
by tugs and moored above the forts; a small number 
of armed Confederate vessels, primarily of the River 
Defense Fleet, were also in the river to resist the 
Union fleet, which was composed of seventeen ships, 
including three large warships. An additional fleet of 
vessels with mortars mounted on them accompanied 
the Union warships.

After six days of bombardment of the two forts 
by the mortar fleet, a little after 2:00 A.M. on April 
24, 1862, the Union warships began their passage 
past the forts in complete darkness. Shadowy forms 
moving on the river were observed by soldiers man-
ning the water battery in front of Fort Jackson, which 
opened fire. Soon both forts, the River Defense fleet, 
the Confederate naval vessels and the Union fleet 
were pouring shot and shell on each other, lighting 
up the river. Flag Officer Farragut chose to direct the 
Union fleet from a perch atop the mainmast of his 
flagship, the Hartford, and had to be talked down 
by his subordinates. The Hartford began to pass the 
forts shortly after 4:00 A.M., ran aground and was set 
ablaze by a fire raft which the Hartford’s signal officer 
managed to blow up; the fire was brought under con-
trol and the vessel managed to pull free.  

By morning, the Union fleet, with only one ves-
sel lost, was beginning to anchor at the Quarantine 
Station below New Orleans. All but four of the 
gunboats on the Confederate side were lost, and the 
C.S.S. Louisiana, her commander mortally wounded, 

was set afire by her crew to avoid capture, blew up 
and sank. General Mansfield Lovell, commanding 
the Confederate land forces defending New Orleans, 
retreated from the city. The soldiers at Fort Jackson 
mutinied and spiked their guns; both forts sur-
rendered. The Union fleet continued up the river, 
meeting no resistance. On April 25, two naval officers 
landed at New Orleans and demanded its surrender.  
The following day the mayor capitulated.14

On May 1, the soon to be notorious Major 
General Benjamin F. Butler, commander of the 
Department of the Gulf, landed with troops and 
established his headquarters at a commandeered 
hotel. The civilian courts were closed. Butler estab-
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lished a Provost Court, presided over by Major Joseph 
M. Bell, a former partner of Rufus Choate in Boston, 
from where Butler also came. Although Butler soon 
reopened three state trial courts with jurisdiction in 
civil actions arising within the city proper, the Provost 
Court was the sole court in New Orleans with crimi-
nal jurisdiction. However, Butler also felt entitled to 
impose, personally and summarily, lengthy periods of 
incarceration in military installations on recalcitrant 
secessionists.  

The occupation of New Orleans was also the 
occasion for Butler’s infamous General Orders No. 28 
of May 15, 1862, which directed that a woman insult-
ing a Union soldier should be treated as a prostitute 
“plying her avocation.”15 The depth of Butler’s hostil-
ity is evident in his private correspondence:

We were two thousand five hundred men in 
a city seven miles long by two to four wide, 
of a hundred and fifty thousand inhabitants, 
all hostile, bitter, defiant, explosive, standing 
literally in a magazine, a spark only needed 
for destruction. The devil had entered into the 
hearts of the women of this town to stir up 
strife in every way possible. Every opprobrious 
epithet, every insulting question was made 
by these bejeweled, becrinolined, and laced 
creatures, calling themselves ladies, toward my 
soldiers and officers, from the windows of the 
houses and in the street.16

Butler’s aggressive 
tactics in the pursuit 
of property of the 
Confederate govern-
ment or in aid of its 
belligerency led him to 
search the persons and 
premises of foreign con-
suls, notably the consul 
for the Netherlands.17 
The consul’s protests, 
reiterated by the Dutch 
ambassador to Secretary 
of State Seward, who 
was trying to main-
tain friendly relations 

with the European powers in order to forestall their 
intervention, led to Seward’s censure of Butler in 
June 1862 for violating the law of nations.18 Seward 
emphasized to the foreign diplomats that the War 
Department was appointing a separate military gover-
nor for the State of Louisiana, Colonel, later General, 
George F. Shepley.19

But Lincoln and Seward did more. They also 
appointed Reverdy Johnson, a United States Senator 
from Maryland, confidante of Lincoln and trial lawyer 
almost without peer, to go to New Orleans to address 
what Postmaster Montgomery Blair characterized in 
a letter to Butler as “your Consular Embroglio.”20  
Johnson spent much of July as a “Commissioner,” 
effectively overruling Butler’s actions in three major 
cases over Butler’s howls, ordering that:  

1.   $800,000 in coin that had been seized from 
the Dutch consul be returned either to the 
consul or those for whom he was holding it;

2.   $716,196 in coin seized from the French con-
sul be returned to the parties to whom it was 
to have been shipped; and

3.   sugar seized by order of General Butler from 
Messrs. Covas and Negroponte, Greek mer-
chants, residents of New Orleans, be returned 
to them because there was not “a scintilla” of 
evidence that they were part of “an association 
of Greek merchants” converting Confederate 
money to bullion for arms purchases.

Johnson also directed the return of property 
seized by Butler in several other instances before sail-
ing on July 27.21 In his essays on the history of the 
Provisional Court, Judge Peabody attributed its for-
mation to the need for local and immediate adjudica-
tion of disputes involving foreign interests of the kind 
discussed above in order to avoid their escalation into 
diplomatic issues between the United States and for-
eign governments.22

The Establishment of the 
Provisional Court

After the Provisional Court was established 
and Judge Peabody appointed by the Presidential 
proclamation on October 20, 1862, Judge Peabody, 
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with his Clerk, Marshal and Prosecuting Attorney, 
“proceeded by Government transport, under convoy, 
from New York to 
New Orleans…, 
[a]rriving there in 
early December 
1862.” Less than 
three weeks after 
his proclamation, 
President Lincoln 
had relieved 
Butler from com-
mand of the 
Department of the 
Gulf, appointing 
General Nathaniel 
Banks in his place, 
and by mid-
December Butler 
had left New 
Orleans. Major 
Bell, who had 
been the judge of the Provost Court, left then also. 
The Provisional Court convened for the first time on 
December 31, 1862, and sat week 
by week until its first four-month 
recess began on July 3, 1863. Its 
last sitting was July 25, 1865, with 
Judge Peabody presiding.

By the President’s proclama-
tion, the Provisional Court’s juris-
diction extended to “all causes, 
civil and criminal, including 
causes in law, equity, revenue and 
admiralty, and particularly all such 
powers and jurisdiction as belong 
to the district and circuit courts 
of the United States,” and Judge 
Peabody exercised that authority 
and more.23 During his first term 
alone, the docket included cases of 
treason, murder and manslaugh-
ter; cases under the Confiscation 
Acts;24 seizure and sales of enemy 
property, particularly cotton; com-
mercial litigation, particularly aris-

ing out of the consequences of change of government; 
contested divorce proceedings and alimony enforce-

ment actions.25  
Judge Peabody’s 

two surviving opin-
ions and those of 
other courts con-
cerning judgments 
of the Provisional 
Court illustrate 
the docket of the 
Provisional Court. 
The Grapeshot, supra 
note 4, was an 
admiralty action 
on a bottomry 
bond.26 Other cases 
involved actions in 
debt or a suit on a 
promissory note.27 
United States v. 
Reiter, supra note 5, 

was an opinion filed in two separate cases in which 
the defendants, convicted after trials for murder and 

arson, respectively, unsuccessfully 
challenged the legality of the estab-
lishment of the Provisional Court. 
Union Bank of Louisiana, also supra 
note 5, established the right of the 
bank owning New Orleans bonds to 
collect the periodic interest due even 
though the original bonds and inter-
est coupons were in the possession 
of a Louisiana state official behind 
enemy lines.

The minutes of the court con-
tain additional judgments by Judge 
Peabody on similar sorts of issues. 
One improbable case, Francisco 
Riancho v. Farragut, was an action 
to recover “from the admiral…
Confederate money … and obliga-
tions of the Confederate States 
captured by the naval forces of 
the United States;” Judge Peabody 
held: “The Confederate money was 

New Orleans Custom House, where Judge Peabody presided as Judge of the 
U.S. Provisional Court for the State of Louisiana

McPherson & Oliver, No. 132 Canal Street, New Orleans, ca. 1864
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Cover of Judge Peabody’s Opinion in  
U.S. v Auguste Reiter

( Wm. C. Bryant & Co.: New York, 1865 )
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contraband and forfeit, [and] other property of the 
same owner captured with it would be subject to the 
same disabilities…” In Ribas v. Avendano Bros., the 
defendants managed Ribas’s real properties in New 
Orleans and collected his rents in Confederate cur-
rency; they had previously advanced Ribas a loan in 
United States currency in anticipation of his rents. 
Ribas sought to offset the now worthless collections 
in Confederate currency against his debt to the 
Avendano brothers, but Judge Peabody held that the 
two transactions were separate and that Avendano 
Bros. were to recover their loan from Ribas with 
interest and then deliver to him the Confederate cur-
rency they had collected on his behalf.28

The most legally dramatic of the Provisional 
Court’s activities was its granting of manumission 
petitions by slaveholders. Starting on February 3, 

1863, the law firm of Durant & Horner began pre-
senting such petitions to Judge Peabody. The first 
was filed for a free black woman who had purchased 
her own sister from the previous owners. Its second 
petition, on March 9, 1863, was filed on behalf of 
Thomas Jefferson Durant, the first named partner in 
the firm. It recited:

The petition of Thomas J. Durant who resides 
in the city of New Orleans, respectfully shows 
that he is now and has been for many years 
the owner of the following named slaves, for 
life, to wit:

1st Rosanna, a negress, commonly called Rose, 
aged about forty six years,

2nd Elizabeth, commonly called Lizzie, aged 
about twenty five years, daughter of Rose,

3rd Sally, commonly called Sarah Ann, aged 
about eighteen years, also a daughter of Rose.

The three slaves above named were purchased 
by your petitioner from Mrs Pauline Maria St. 
Jean widow of Peter Conas late of this city, 
by Public Act before William Christy a notary 
public of New Orleans, on the fourth day of 
November 1845, and 4th Henrietta an infant 
child daughter of the slave above mentioned 
as Elizabeth commonly called Lizzie and aged 
about 16 months.

Your petitioner further shows that there are no 
mortgages, hypothecations, or encumbrances on 
said slaves, of any kind that petitioner is out of 
debt, and there is no reason why his petition 
should not be granted and said above named 
slaves declared to be free and he hereby and 
forever renounces all claims to them as owner.  

Wherefore petitioner prays, the premises con-
sidered, that the Court may be pleased to pass 
an order in due form declaring said slaves 
Lizzie, Sarah Ann & Henrietta to be free.

The order made by Judge Peabody states:

Considering the allegations of the within peti-
tion and the court being satisfied with the 
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correctness thereof, it is therefore Ordered, 
adjudged & decreed that the within named 
Slaves, Rosanna or Rose, Elizabeth or Lizzie, 
Sarah known as Sally are hereby emancipated 
and declared free; and as such free persons 
entitled to all the rights, privileges and 
immunities of citizens of the United States.

At the time Judge Peabody began granting these 
applications, Louisiana law no longer permitted 
manumission: originally expansive, a slave owner’s 
right to manumit slaves had become increasingly 
restricted until 1857, when the right was abolished 
by statute.29 Second, although President Lincoln had 
issued the Emancipation Proclamation on January 
1, 1863, it applied only to “the States and parts of 
States…in which the people, respectively, shall be in 
rebellion against the United States” and specifically 
excluded from its operation the City of New Orleans 
and surrounding Parishes occupied by Union troops.   
Finally, in the opinion for the Court in Dred Scott 
v. Sandford (60 U.S. 393, 403-404 (1857)), Chief 
Justice Roger B. Taney—who in March 1863 was still 
Chief Justice just as Dred Scott was still good law—
had written:

The question is simply this: Can a negro 
whose ancestors were imported into this coun-
try, and sold as slaves, become a member of 
the political community formed and brought 
into existence by the Constitution of the 
United States, and as such become entitled to 
all the rights, and privileges, and immunities, 
granted by that instrument to the citizen…

We hold that they are not, and that they are 
not included, and were not intended to be 
included, under the word “citizens” in the 
Constitution, and can therefore claim none 
of the rights and privileges which that instru-
ment provides for and secures to citizens of 
the United States.

It thus appears that in granting these peti-
tions as he did, Judge Peabody was exercising a 
power unavailable under state law, freeing slaves 

which the President’s Emancipation Proclamation 
expressly excluded and granting them the privileges 
of citizens of the United States which the Supreme 
Court had recently and authoritatively held the 
Constitution did not extend to them. On what basis 
he did so, other than the personal enlightenment 
reflected by his vote at General Term in the Lemmon 
Slave Case, does not appear. However, there are two 
hints in the historical record.

The first is found in Judge Peabody’s reminis-
cences of the Provisional Court. Its boldest state-
ment appears in the 1878 edition:

Commissioned broadly to administer justice, 
and no rule or law for its action being pre-
scribed, it was left to the court to decide by 
what law it would be governed. It decided, 
naturally, to adopt as the rule of its action the 
law theretofore of the State of Louisiana, as it 
seemed probably that that law, having had the 
sanction of the previous government, would 
be found best suited for the business, wants 
and interests of the State. This, however, the 
court announced would only be the general 
rule, and the court would decide in each case 
whether any reason existed for a departure 
from the law of the State, and would make 
exceptions whenever sufficient reasons for it 
existed. Exceptions had to be made frequently 
in the altered condition of things brought 
about by war and conquest, and the power 
to make them was one of the most beneficent 
possessed by the court.

A footnote in the 1878 version also records 
Judge Peabody’s post-war dinner table conversation 
with Chief Justice Salmon P. Chase and Secretary of 
State Seward, where Seward teased the Chief Justice 
with the claim that the Supreme Court “has some 
power in time of peace, no doubt, but it is limited 
to appellate jurisdiction always, and that in a very 
small class of cases, and in those it is bound by law 
prescribed for its guidance,” but “Peabody, all the 
power of his court is not a circumstance to what you 
had in Louisiana, and I made you judge there.”  In 
addition, according to the footnote:

Civil War Louisiana



J u d i c i a l  N o t i c e         l     13

Chief Justice Chase had always told Judge 
Peabody, familiarly, while the court was in 
existence, that he did not approve of the act  
of the President giving him such unlimited 
powers as he had, and that he would never 
have consented to give any one such powers  
if he had been consulted.

Second, Judge Peabody’s willingness to grant 
these applications may have been supported by the 
advocacy of the counsel and, in the case discussed, 
the applicant, Thomas J. Durant, who was active in 
the Provisional Court from its inception. Born in 
Philadelphia but moving to New Orleans at an early 
age, Durant had been United States District Attorney 
in the Polk administration and a state senator. 
Although he remained in Louisiana after its seces-
sion, he was committed to the Union and both rec-
ognized as such by General Butler and his colleagues 
and relied on by President Lincoln until their 
political rupture in January 1864.30 In June 1863, 
General Shepley, the Military Governor, appointed 
Durant Attorney General of Louisiana. Durant was 
an opponent of slavery and a vigorous advocate of 
suffrage for freeborn Blacks in the reorganization of 
Louisiana, and doubtless the same zeal was demon-
strated in his appearances before Judge Peabody.31

Judge Peabody’s Other Judicial 
Duties in New Orleans

Early in his tenure, Judge Peabody announced 
that he would accept transfer to the Provisional 
Court of cases filed in the United States Circuit and 
District Courts prior to their secession; The Grapeshot 
was such a case. But he went further, announcing on 
January 27, 1863:

That in consideration of the fact that the 
late Supreme Court of this State, to which 
appeals were heretofore taken from the other 
and lower courts; that a large number of 
such appeals are now pending many of which 
appeals are apparently taken more for the 
purpose of delay; and considering that the 
powers of this court are ample for affording 
the needed relief; that in view of these facts 

the Court will fix an early term in which 
such appeals may be heard before the bar 
of this Court, in cases where the amount 
involved shall exceed $300 and proceedings 
had according to law, to hear and finally 
determine the rights of the respective parties 
to such suits.

This assertion of state appellate jurisdiction 
was not well received by the lower state civil courts, 
which refused to send up their records, or by the Bar, 
which in early March petitioned General Shepley 
to reestablish the Louisiana Supreme Court.32 With 
remarkable pragmatism, in April General Shepley 
conferred on Judge Peabody the additional position 
of Chief Justice of the Supreme Court of Louisiana 
and appointed two additional justices.

Quite apart from these duties, the departure of 
Major Bell left the Provost Court without a judge.  
Until July 1863 Judge Peabody also presided in the 
Provost Court. Thus, in contrast to the New York 
Supreme Court in 1856, where Judge Peabody was 
at best a supernumerary, here he was simultaneously 
a federal judge, a state Chief Justice and a military 
judge, doubtless a record.

Unfortunately none of this played well in New 
Orleans. Feelings were pretty raw, and the Unionists, 
encouraged by General Butler’s bumptiousness, 
thought they were entitled to payback for what they 
had endured when the Confederates were in charge.  
They complained about Judge Peabody to President 
Lincoln; a broadside letter dated May 7, 1863, stated 
in part:

The undersigned, loyal citizens of the United 
States and the city of New Orleans, most 
respectfully ask for the removal of Judge 
Peabody from his present position among 
us.  This we solicit solely for the good of the 
Union cause.***

When Judge Joseph M. Bell was here, Union 
men were protected from secession insolence 
and abuse, and traitors were made to know 
their places. 

But now, alas ! the scene is changed, and 
such a change !
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Secessionists and traitors no longer fear to be 
insolent, and to give vent and expression to 
their pent-up wrath, and we are sorry to say 
that this is owing to the course pursued by 
Judge Peabody on the bench.***

Punishments have been of such a trifling 
nature and character when Judge Peabody 
has been on the bench, that Union men have 
been discouraged from prosecuting secession-
ists for expressing disloyal sentiments publicly 
in the streets, while, on the other hand, rebels 
and traitors feel and act as though they had 
a friend and protector in Judge Peabody, and 
well they might.

For instance, secessionists have been fined 
from two and a-half dollars to three dollars 
for hurrahing for Jeff. Davis & Co. in the 
streets.  But when a “secesh” calls a United 
States officer a d—n Yankee, with other 
opprobrious epithets, and is knocked down for 
his politeness, Judge Peabody fines the United 
States officer one hundred dollars, and sen-
tences him to three months imprisonment in 
the Parish Prison.33

Unionist denunciation was more than matched 
by the outrage expressed over Judge Peabody’s 
appointment as Chief Justice of the Supreme Court, 
despite—or perhaps because of—the fact that he 
apparently never conducted judicial business in 
that capacity.34 According to a report made to the 
Louisiana Constitutional Convention in 1864:

As to the Hon. Charles A. Peabody, your 
committee are of opinion that he never was 
chief justice of the state of Louisiana, for 
the irresistible reasons that neither the mili-
tary authorities, nor the civil powers of this 
State, ever created a Supreme Court since 
the arrival of the honorable gentleman in 
this State, nor was he eligible to a seat on 
the bench of the one created previous to his 
arrival, because he was not, and is not, a citi-
zen of the State of Louisiana. And, further, 
because he was and is a judge created by 

the president of the United States to preside 
over a court created by the same authority, 
“the United States Provisional Court for the 
State of Louisiana.” That as a judge of said 
court he has been receiving a salary from the 
United States government—and therefore, he 
has received the sum of $3,541.66 from the 
treasury of the State of Louisiana, as salary, 
under the pretense of being the chief justice 
of the State, without any authority and in 
open violation of the constitution and laws of 
the State of Louisiana.35

Epilogue

In the summer of 1863, while Judge Peabody 
was away, the original Provost Court was abol-
ished, and the United States District Court for the 
Eastern District of Louisiana was reopened with a 
newly appointed District Judge. Business began to 
gravitate there instead of the Provisional Court; for 
example, the confiscation proceedings against the 
property of John Slidell, the Confederate emissary 
to France captured by a Union gunboat in the cel-
ebrated Trent affair, seem to have migrated from the 
Provisional Court to the District Court.36 In January 
1865, President Lincoln nominated Judge Peabody 
to be the United States District Attorney for the 
Eastern District of Louisiana. This new appointment, 
accepted by Judge Peabody, presumably contem-
plated relinquishment of his judicial position, but 
whether he ever actually took up his newest position 
is unclear.

Congress abolished the Provisional Court by 
statute on July 28, 1866. All pending cases were 
transferred to the District Court for the Eastern 
District of Louisiana except for those of which the 
Circuit Court “could take jurisdiction,” in which 
case they went there. Existing judgments of the 
Provisional Court “shall at once become the judg-
ments…of said district court, or said circuit court, 
unless the same are inconsistent with the rules and 
proceedings thereof and may be enforced by those 
courts.” However, under Section 2, in pending cases 
“which could not have been instituted in said circuit 
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or district court, the record shall 
remain in said district court with-
out further action therein.” And, 
in Edwards v. Tanneret, 79 U.S. 446 
(1870), Durant prevailed in the 
Supreme Court on the issue which 
Section 2 of the statute obviously 
left open—the unenforceability in 
the Circuit Court of a preexisting 
judgment of the Provisional Court 
in an action “which could not 
have been instituted there.”

Judge Peabody returned 
to New York City and resumed 
the practice of law in his family 
firm, Peabody, Baker & Peabody.  
Treated as a senior statesman, his 
extracurricular professional focus 
was in international law. He died 
in early July 1901, just days before 
his 87th birthday.  

The author thanks Conrad K. Harper, 
Kent Newmyer, Judith K. Schafer 
and Christian G. Fritz for their help 
and encouragement.
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