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26 On December 9, 1999, MSP officials forced Walker into a third BMP after Walker
covered his cell 'windqw, threatened to harm-himself, and flooded his cell block. Prison
officials once again removed Walker's clothing and placed him in his cell with-only his
underwear, a suicide blanket and a:mattress. In this BMP, prison officials determined that
Walker needed 72 hours of clear conduct, rather ;h‘aﬁ the previously established 24 hours,
before returning any basic items. This BMP ended on December 15, 1999 when Walker
was transporied to Great Falls for a court date..

§27  On January 1, 2000, prison officials commenced a. fourth BMP against Walker
because he wrote a threatening letier to MSP staff. Once again Walker was stripped naked
and only given a suicide blanket 1o keep warm, A.gain, his access to water was restricted and
he was given only finger foods. On January 12, 2000, MSP officials retumed Walker's
mattress, and the following day, they returned his pillow. OnJ anuary 15, 2000, hiis clothing
was returned. For two weeks, Walker had remained in his cell naked. MSP records indicate
that while on this BMP, menta! health staff did not review Wa}kjcr'-s mental heaith status
every seven days-as required by prison policy. Walker completed this BMP on January 18,
2000.

28 On February 26, 2000, MSP officials started Walker's fifth BMP because Walker
claimed to have taken some pills in another suicide attempt. 'A,?_II of Wa}js::r’.s clothing and
bedding were taken away. Walker was again forced to sleep naked on a-concrete bunk with
nothing but a-suicide blanket for warmth for over a week. On March 4, 2000, Walker's

mattress was returned to him. OnMarch 5, 2000, he received his pillow. OnMarch 6, 2000,




after nine days of being naked in his cell, MSP officials returnéd his coveralls. Walker
completed this BMPon March 11, 2000. |

429 - Several correctional officers later testified that they noticed no difference in Walker's ~ -
behavior whether he was on or off a BMP. They also reported that the BMPs often failed

to prevent further disruptive or dangerous behavior by Walker.

130 InJanuary 2000, Walker, while on a BMP, filed a pro se petition with this Court,

Because he was without any writing utensils or paper, Walker dictated his petition to a
neighboring inmate. In his petition, Walker alleged that he was the victim of cruel and
unusual punishment at the hands of MSP officials. He reported that while placed on "lock--
up status,” his clothes were taken away, he was housed in a cell with human blood and
waste, he was forced to sleep naked on a concrete slab without a mattress, his food was
served in an unsanitary mananer, and he was deprived of drinking water;

131  We treated Walker's petition as a Wit of Mandamus and issued an Order on March 9,

2000, wherein we remanded the case to the Eighth Judicial District Court, We alsoordered
that counsel be appointed to investigate conditions. of Walker's imprisonment and, if
warranted, file a petition for appropriate relief in the District Court, Pursuant to this Court's
Order, attorney Eric Olson commenced an investigation into the facts and circumstances‘of
Walker's allegations. On March 24, 2000, Olson filed, on Walker's behalf, a Petition for
Postconviction Relief in the District Court wherein he a;lgiaged"irreguiarit’ies in Walker's
sentenicing. And, on May 26, 2000, Olson filed a Petition fclar'Extraﬁrdinary Relief in this

Court alieging that MSP had subjected Walker to cruel and unusual punishment. The two-
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cases were eventually consolidated into one po.s:tcanvicﬁ-on‘ proceeding.

%32 Inhis Memorandum in Support of Petition for Extraordinary Relief, filed on May 26,

2000, Olson provided examples of the cruel and unusual punishment he noted as a result of
his investigation. These included excessive use of forc-e;-'depriving_'walkcr of sanifary
housing and exposing him to unsanitary conditions by forciiig him to live in a cell that

contained blood, feces, and other human excretory material: depriving Walker of food and

water urider the guise of a BMP; violating prison policies and procedures by tampering with
Walker’s legal mail; badgering Walker in order to provoke puﬁiti’ve sanctions; inflicting

sanctions on Walker solely for the purpose of punishment; subjecting Walker to threats of

force; and holding Walker up to scorn and ridicule. Olson also suggested that Walker's
mentalillness has been exacerbated by the conditions and treatment at MSP and he requested

that an independent psychiatrist review any further BMPs to which the prison propesed to

subject Walker:

%33 Counsel for the-Montana Department of Corrections :(the-' Department) asked the:
District Court 1o disregard Walker's Memorandusy in Support: of his Petition for

Extraordinary Relief because Walker had not requested appropriate relief within the context
of a petition for postconviction relief. Counsel argued that Walker did not meet any of the

contingencies in § 46-21-101, MCA, the posiconviction relief statute: that the District Court

could not grant Walker the relief he requested in a petition for postconviction relief; and that
the only appropriate proceeding for Walket's claims of cruel and unusual punishment was

a civil rights action. The District Court denied the Department's request.

Il




434  The District' Court heard testimony in this case on ten separate days in August,

September and October, 2000. The court alsoreceived testimonial video depositions of MSP

inmates -who witnessed and-e¢orroborated the ‘Information provided by Walker and his

attorney. On February 14, 2001, the court issued its Findings of Fact, Conclusions of Law
and Order wherein the court determined that Walker had not met his burden of proof
succeed on any of the issues in his petition for postconviction relief and that Walker was not
subjected to crisel and unusual punishment under either the Eighth Amendment to the United
States Constitution or Article II, Section 22 of the Montana Constitution. Hence, the ¢ourt

denied ali relief requested by Walker.

935  Walket now appeals the District Court's conclusions of law that the prison's BMPs

and the'conditions in A-block do not constitute cruel an,:d unusual punishment. Walker was
discharged from MSP on August 10, 2001, after he filed his notice of appeal. He has
completely discharged his sentence and is not on probation or parole. Consequenily, the

State moved to dismiss Walker's appeal as moot. Inan Order dated September 18, 2001, we

denied the State's motion as premature because Walkerhad not yet filed his brief on appeal.

However, we denied that motion "without prejudice to the State's right to reniew its motion
after the issues on appeal are more clearly defined.” The State has again raised that issue in
its Response brief on appeal.

Standard of Review

§36  We review adistrict court’s denial of a petition for postconviction relief to determine

whether that court's findings are clearly erroneous and whether its conclusions of law are

12




correct. State v. Thee, 2001 MT 294, 9 6, 307 Mont. 450, {6, 37 P.3d 741, 4 6.
Issue I,
- §37  Whether Walker's appeal is moot because he has been released from castody.

§38  The State argues on appeal, that because Walker onty appeals the issues related to the

conditions of his confinement, there is no relief the court can grant hxm? thus, his appeal is
moot. The State also argues that the facts of this case do not meet the criteria for an
exception to the mootness doctrine because it is not capable of repetition while evading
review. | |

932  Walker argues, on the other hand, that this case is not moot because his release from
MSP has not freed him from _tha. residual effects of his deteriorated mental state caused by
his treatment at MSP. He also argues that this case warrants exception to the mootness
doctrine because other inmates housed in Max, especially other 'mcntaﬂy il mmates-‘, could
be subjected to."the same filthy, inhumane conditions of confinement” as he experienced and
the abuses endured by those inmates could escape review because those inmates fear
retaliation by correctional officers.

440 Mooméss is- a threshold issue that must be resolved before we can addréss the
underlying dispute. Grabow v. Montana High School Ass’n, 2000 MT‘IS%'-‘I 14, 300 Mont,
:23'7; 4 14, 3 P.3d 650, ] 14 (citing Shamrock Motors, Inc. v. Ford, 1999 MT 21,9 17, 293
Mont. 188; § 17, 974 P.2d 1150, 9 17). "A matter is moot when, due to an event or
happening, the issue has ceased 1o exist and no longer plfésénis an actual contrdvﬁsy;. A

guestion is moot when the court cannot grant effective relief.” .Grabow,ﬁ q 14. We have

13




recognized an exception to the mootness doctrine for controversies that are capable of
repetition, but that may evade review. Common Cau;e v. Statutory Comntitter (1994), 263
Mont. 324, 328, 868 P:2d 604, 606-07; Burte-Silver Bow Local Gov't v. Olsen (1987), 228
Mont. 77, 82, 743 P.2d 564, 567.

§41  This Court “reserves to itself the power to examine constitutional issues that involve
the broad public concerns to avoid future lit.iga.ti(m. on a point of law." Ju re Mental Health
of K.G.F., 2001 MT 140, 19, 306 Mont. 1, 19, 29 P.3d 485, ] 19 (quoting In re N.B.
(1980), 190 Mo_r;t. 319, 322-23, 620 P.2d 1228, 1230-31, superseded in part by statute as
stared in In re JM. (1985), 217 Mont. 300, 304-05, 704 P.2d 1037, 1040). Inin re N.B.,
N.B. was involuntarily committed to Warm Springs State Hospital fcf three months of
evaluation and treatment. We concluded in that case that important constitutional questions
were not renidered moot by N.B.'s release from Warm Springs. fnre N.B., 190 Mont. at322-
23,620 P.2d at 1231,

§42  Inlike manner, in K.G.F., a woman was_invelunta;‘i}_y_ committed to a mental health
facility.- She contended that she was denied effective assistance of counsel during the course
of the commitment proceedings. We concludedin K.G.F. that the controversy:was not moot
even thougE I.{:.G‘F.. was po longer subject to the 90-day commitment order because the
claimed constitutional right 10 effective assistance of counsel in civil involontary
commitment proceedings is “capable of repetition, yet eVa;iing review," K.GF., 7‘}[ 2@
(citation omitted). |

Y43  Walker maintains, and we agree, that similarly to K.G.F., this case involves

14




constitutional questions, We phrase the first ‘question as: Whet?ler MSP disciplinary '

techniques rise to the level of cruel and unusual ;}umshmem when such ctmdmens

*exacerbatean fnmare’s mental health condition. We phrase the second question as:” =~

Whether {_hé use of BMPs in the manner described and ﬂleiwmgccndztxons on A-block -
violaze-'an--inmatg‘; inviolable right to human dignity under'Aﬂiﬂe“H, Section 4 of the
‘Montana Constitution. Both questions implicate fundamgn_tal_, mﬁsﬁtui%onalrigins and as
long as the current prison policies are in place, the problems Willie#eat the_mseiﬁfes.
a4 Md’remm;, the pm’bk:-rﬁs involved could otherwise eva&e review because BMPs are
intended to last only afew days, barely enough time to :ﬁie'a somﬁ_laint; let alone forthe issue
to come before this Court. Nevertheless, the Statc argues {haz the District Court cannot grant
the relief that Walker seeks because he is not now, nor wiil he bein tht: fcreseeablc future,
subject to the prison's BMPs and any ruling from this Court would be advisory only,
However, MSP continues to use BMPs and there is no doubt that they could again be used
in the context of inmates with serious mental health problems; éuch'as.'Waiker.
f45  Accordingly, we hold that Walker's dppeal is mot moot merely because he has been
released from custody, e

Issue 2.

Y46  Whether Walker sought rehef inan appmprsare pmceedmg wztizm his Petition far
Postconviction Relief.

747 The State argues that the District Court: was incorrect in concluding that a
postconviction relief proceeding is an appropriate: proceeding in which Walker could raise
issues about the conditions of his confinement. Since Walker brought his claims in a petition:

15



.........

Court did not have the ability to award Walker the relief he smgnt, but could only vacate,
set aside; or correct the sentence. Contrary to the State’s contentions, Wél’ker argues that
whether a postconviction relief proceeding is appmpnate here 18 not subject to review at this
juncture because the State failed 1o raise that issue by way of a Cross- ap;seal
748 - "In order to preserve an issue not raised by an appcllam: a res;;andem must file a
notice of cross appeal.” Billings Firvefighters Local 521 'v_. Cz‘ty of. Bfﬁiiizgs, 1999 M’E“G,_».‘}{ 31,
293 Mont. 41,9 31,973 P.2d 222,9 31 (citing Gabriel v. Wood (1993), 261 Mont. 170, 178,
862 P.2d 42, 47), In addition, we noted in Joseph Eve & Co. v. Allen (1997), 284 Mont.
511,514,945 P.2d 897, 899, that
this Court has long held that the time limits for 'ﬁliﬁg_an'ap;}aﬁi are'manﬁéitbry
and jurisdictional. "An appellant has a duty to perfect its appeal in the manner
and time provided in Rule 3. Absent this compliance, this Court lacks
jurisdiction to hear the appeal.” Foster Apiaries, Inc. v.. Hubbard Apiaries
(1981), 193 Mont. 156, 159, 630 P2d 1213, 1215 (cnzng Price v. Zunc}ztch
(1980), 188 Mont. 230, 612 P.2d 1296). .
Iria similar fashion, this Court has held that the fmiure to properly file
a cross appeal precludes this Court from addressing the issues ratsed in the
cross appeal. [Emphasis added.] 7
949 Moreover, we have repeatedly stated that although Rule 14, 'M.R..,App.P..‘;’,‘plfoifidés- :
for review of matters by cross-assignment of efrors, this does not eliminate the Iz‘c;:éss;ity:for'
cross-appeal by a respondent who seeks review of matters 's@i‘.para'tc and distinct from those
sought to be reviewed by appellant.” Joseph Eve & Co., ; 28'4 Mdﬁt ét-.‘ilié" 945 P '2d'-a£-8§9
(quotma Mvdlarf v, Palmer/Duncan Const. Co. (}984), 209 M{)ﬂt 325, 33“-‘} 682 P 2d 695

7003, See also Ba!dwm V. Orlerzr Express Resmumnt ( 1?90} 242 Mont 3’73 377 791 P Zd

i




49, 51; ngart V. Thompsor (1989), 237 Mont. 468, 4’75 774 P2d 401 496 Jahﬂsan Vi
Tindall (19813, 195 Mont 165 169,635 P.2d 266, 268 Fraﬁcwwv anmsco(igdg) I’?O |
Mont. 468, 470, 191 P.2d 317, 31%:
450  Accordingly, we hold that this issue is not ;}rqg;eﬂy before us, hence we will not
addfess it

Issue 3.

951 Wherher BMPs constitute cruel and unusual punishment vwhen suck plans exacerbate
an ininate’s mental health condition.

as52 The.Districz Court determined that Walker had not met his buréeh' of ptdqf 10 succeed
on any of the isé#e_s in his petition for postconviction relief and that Walker \#;as_natisubjgc; .
to cruel and unusual punishmaﬁt under either the Eighth 'A’m_cnéﬁient .to' the United States
Constitution or Article T1, Section 22 of the Montana cmgﬁm;on. Hence; the court denied-
all relief requested by Walker: “ -

953 - The State argues én;, appeal that the District Court wés correct in _:cgaclixding that
MSP's treatment of Walker did not amount to cruel and unusual p_unishmgcnz. The State
maintains that MSP did not deliberately disregard ap excessive risk to Walker's health or
| safaty, but only raade an informed decision to employ BMPS to ry 1o control Walksr'é
aberfant dismptivé ‘-and dangerous behavior, .

954 Walker argues cn ihe other hand, thatthe T.)isit'l&:{ Court erred in failing to find: that. o
1mpos1ng BMPs on mental]y ill mmates amounts o cruel and unusuat ;mmshmem in

Article II Sﬁcucm 22 of the Montana Constitution.. Thﬂ Elghtil Amendment prowdes

17




“Excéssiv: bail shall not'be required, nor excessive ﬁne:s zmposed, ‘nor cruel and unusual
punishments .inﬂi'c!:ed."‘ Arii_cie IL, Section 22 is nearly identical. - | |
: ﬂ[ﬁSﬁ_"’Wélkef also argues éfzat the District Court erred by failing to apply the-"deliberate-
indifference test” .appmp_ﬁat;e_iy: {o BMPs. He maima,_insrthat fmrsuaﬁt to the Utii_tf:d' _S_t‘atgs -
Supreme Court's decision in Farmer v. Brennan (1994), 511 ULS. 825,842, 114 5.C¢. 1970,

1981, 128 L.Ed.2d 81 1, the deliberate indifference test pmvxdes that “anE;ght.h Ameﬁdmem' '

. cizumant need not show that a prison -official acted or faﬂegi to act bein:vmg that harm R

actoally WGald bﬂfal:l' an inmate; it is enough that the official acted or failed to agt‘:desplzte his
knowledge 0f a substantial risk of serious harm.” B o | |

56 Madrid v. Gomez (N.D. Cal. 19935}, 889 F.Supp. 1146 se:s fdrth_ thei.st&ﬁdérd fﬁr .
detérmining deliberate-indifferencc as it applies to-improper psychological or psyChiatrics |
care in vxolatwn of the Eighth Amendment. First the inmate must demﬁnstrate that “the
levels of medma_l and mental health care are consmnnanally madequate fzom an objective
standpoim—»baSﬁd on 81Eh‘¢l‘ a ‘pattern of negligent ccmdu_ci or systamau;:-de«ficmnc:e&

Second, the inmate must 'éihi)w that the:correctional.institution "knew the risk to-inmate
health;' due to thxs inadequacy, and “acted with digregard forttns ri'sk'.':' In short, a:pl_ainiiif
mustshow xh’a; the defendants**‘consciously disregard[ed]’ asufbs”tz;miahﬁi_skéf seriousharm -
to plaintiffs’ health G 'safétg}."f" Madrid, 899 F.Supp. at 1256 {citing Fam:’; 51 I'U.-S%'éat 340~
41, 1148Ctat3980} N | e N
457 = While at MSP Walker was evaluated by four psyeholagwai experis. Dr. David |

Schaafer-,'-MSP staff psy‘c;hiaﬁfis_t; was informed as early ag -E’_}gb_r_uary 2(},_ i1999, that Walker:
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complamﬁd (‘f stomach pains associated with taking anum Neverthaless Dr. Schacfer |
did not eva!uatg Walker until March 11, 1999. That evahlatzon iastcd 1ess than 30 mmutes
By that time, Walker had di sc_cnunaed taking his Lithiom becaus_e: of ;ha .sto.mwch; pmb]cms
he experienced. Cbﬁéequenﬂy;, Dr. Schaefer discontinued pre_scz:ibihg Lithium for Waiker
without reviewing Wali(efé.medical records and \\dzhoﬁt__ccmpieﬁing: any psychological
testing, ' H_e_ ;:‘an_ciu{ied_-{hat Walker did not have a serious mzﬁtéi ‘illness, but Iaﬂ:ter--aﬁ
antisocial ?er_sonal'ity. *;'#ith narcissistic traits, typical with thﬁe thiﬁgs Dr. Schaefer sees at the
prisonon a ’dﬁai]y basis. |

958  On October 7, 1999, Dr. Schaefer evaluated Walker again afjter- Walkes swallowed
he "will fall short of killing himiself." Dr. Schae‘f‘er then ordered ,that 'Wa}kex_ bereturned to
Max. Dr. Schacfefevaiéated Walker once again on May 8, 2000, at ;Lhé Tequest of the prison
medical director. He concluded that Walker was not Bipolar. -

59 Dr;gndreW'S-choening,; a psychologist who worked at MSP along with Dr. Schaefer,
- also diagnosed Walker with .antisncial_;}ersané]ity disofdﬁer._ He coﬂciu.déd that Wal_keri:ﬁt,
_i_mo the category -cfa"‘self-mutiiator.'? Atthe hearing on Waikerfs, petition for postconviction -
relief, Dr. Schaefer explained that self-mutifators in i prison context usnally injure

themselves to obtain transfer to a less restricti’?e seitiing: He 'cbnclﬂded:that. Wal_l;é,r was

placed. him m a more restrlcnve setting. Dr. Schaemno alsa cmnclncﬁed that Walkers

behavmr such as yf:lima all night long and then bamg assaulted by the: inmate he was yelling .
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at, was not psychﬁtzc, but just poor judgment,
760 Dr. Wﬁham Straifmd a private, boaré—cemﬁcd psych;amst with snb~s;mcxa§ues in
' forens:c and eorrec{;ﬁna] psychiatry was asked by Walkf:rs aitorney to evaluate Walker's
~current dxagnosm of mental health the possxbﬁaty that Walker may havc suffered fmm fetal
alcohol syndrome; an_d; Walker's mental state at the ume,-l_zc .comm;ttsfi the crimes that sent-
him to MSP. Dr. Stratford met with Walker on Febi;ua:y' "}:7 and '18,.. 2000, and administered
several mentél: evaluation tests. He also reviewed aii. of Walker's medical records and
interviewed Walker"s'f amily. |
f61 Based on his evaluation, Dr. Stratford concluded that Walker suffersrfmm Bipolar
Disorder. He aiso diawrxomd Watker with a mixed personailty disorder whwh severe!y
Walker was probably suffering from a mental dxssz;rder atthe tgm_e he comm_lﬁsdthe crimes;
.th—ere was no evidence th_a.t Walker did nof have the _céﬁégéty:_tb aet ‘fviih purpose. or
knowledge. | o
ir the Cole‘rado correcuena} system, but that be was neglected whl.le»at MSP. In ﬂ-tﬁorado,
treating physncmns rgported tha{ the Lithium effecnvely contmlleé Walker's D’.iOOdS and

'behavmrs In Montana, ,Walker was not takmg Lmhzum and he recc;ved more than ZOG

3 dmphnary wmie~ups Dr. St;ratfcrd cnnmzed MSP's treatmant of Walker staunﬂ that it had S

fallen so far be]ow the standaxd of care that it was negixgent ami scandaloﬂs Dr Sn'atfcrd |

said MSP officials were too eager to label Walker as a bad perscm rather than sermus]}f :




mentally ill. According to Dr. Stratford, MSP officials didn't adeq&ately, tr'éat’ Wﬁiﬁéf,, 1‘3{“: e

they contmued to dxsu;}ime hirn, consequently “ﬁw guy got worse aud worsc and worse

3163 Dr. Terry Kupers is a board—cemﬁed gsychzaﬁnst speczahzmg in con‘ecnonal g

psycbalogy I-Ie has a prwate pracuce m Cahforma and he is 4 professar at the anh{i
- Institute in- BerLeIey, Cahfomaa At one txmc, Dr Ki]i}Bi‘S serveé asa ccnsuitanx to the.
United States Departmem of J uaﬂce At the heanng on Waiker s pctmcn, the Dzstnct Cnurt E
recognized Dr: Kupers as an expart in psychlatry forensm psychlatry ané mental ﬂlness m’i
4 przmn setung Dr. Kupers has pu%}hshed numezeus amdes and books on 1 the subject of _-
‘mental health in pnsons In his work asan expeﬁ Dr. Kupershas evaluated over: 16 state
- and federai ‘prisons- in Cahfcmza, ihree prisens m Indlana, ﬁvc pnsons in hd;chzgan ar
Pennsv]vama super—max unit, several pmsons in Washmgt&n and numerous Jaﬂ facl;lzt:les

| fo4 In preparanon for evaluating Waiker, Dr Kugzvers raweweﬁ his medxcal and o
'psycha]cg:cal records from Montana and Colorado, Dr. Stmtfaré‘s evaluanan various }egal '

dacuments related to the case, inmate depaslm)ns re:eardmg Walker s behavmr and Walkefs _

prison disci phnary record. He also personally mterwewed Walk;er -

- 965  Dr, Kupﬁfs concladed. that it was "absoclutely clear’? that Waiker sﬁffé'rs fr_oma serieus '

'mental xllness ‘most Lﬂcely Bipolar Dlsorder He l:es[lfiﬁd that "Mr Walker has one Qf thc _

dearest records I've seen Qf someone wth senous memal ﬁlness " Dr Kupers aisa tesuﬁad S

~that it w;;s mcxcusabie” that Walker was not on- medicatmns musadenﬂg they were

effecuvc in the past He com:iuded that thc d:agnesxs from MSP‘S mental heaith ataff that_ :

Walker did not have a mental mness was pmpos;erous" and fcli belcw ih& ezhu:al standards -




for pracucmit mes:hcme in thls ﬁeld

66 Dr Kupers aIse chscussad the psychological harrﬂ causer;i by placmn mrnates in a5 C

severely' restrrcﬁwe setting. for” ne:my‘% hours a day He, stated that.when i}faccci in

_ maxxmum sccunty umts ncrmal prisoners exhibit symptoms such as masswe; anxu:ty, acute

confusmn, paranma, concentration and memory problems; and agoresszve or self»des tructive
behavxors Somecme prone to psychotic episodes is likefy! m dﬂveiap these symp%oms which
will then often Lhrow that person. intoa psychonc breakdawn Dr Kupers tasufied that thc >

resmcme BMPS 1mgoseti on Walker were the most counter~therapeuﬂc punmve and cmei )

plans that he haé wnuessed in. aﬂ the states that he had revmwed He stated "If 3{5 a

sccumy pmvram 1 Ehmk it'sjust: cruai and mhumane If it'sa ireannent, itis eih;caliy wmr:gf '

and far below Ehe siandard interms of aH Qf the ﬁelds @f mental heaith "

to sieep ona concrete slabis huzmhaang, ée,,radmg, and extremel‘y pamful physwaily HlS

review of ihe records canﬁrmed that segrcganon was ai:*saiutcly not good for Walicer and‘
that i’ Wa]ker had successful,ly k;iied himself after the staff psycho]ogist retumed Walkﬂr
to segregation, no one szld dlsagrec that it was malpracﬂce He also Opme.d that the:

current pmsou merntal hcalih prowdr—:rs were biased agamst Waikar

: q68 ?VISP did notlnng to treat Walker. Ramer przson ofﬁcml& :esponded to Walkcr s

behavior by ngmg Waiker welt in excess of IGG d;rsczpimary wnte-ups and p]acmg hxm mJ i

d;scxpimary detenaon or '*lock down“ for $iX’ months Whﬂe in 1ock down Waiker was =

placcd on a numbar of BM?S a,nd with each successwe BMP Walker’s beilawor g@i _




increasingly worse.

969 Walker was placed on one BMP after he made zhr&»suiéide;aucmgtg on October 7,

8 and’ 125‘1999 Rather than rendermg psychlatnc ar psycholegwal treatmem tﬂ W&lker B N

prisen ofﬁcmls p}aceci hzm ona BMP and zook away hxs mattress, pxﬂow and all of his .

seif~harm and he was p}aced on anathef BMP on Dec,emi'}er 9, 1999 He re:cewed anmhcr' =

BMP after. threalemng smczde in February 2(}00 Pnson ofﬁmais stated tha{ BMPS are -

mLended to: manage: dangerous bahawor, they are nox mtended te be therapennc Walkcr 8
suicide attem;azs did not result § in ;szchlamc or psycho]ogwai h:alp Instead. ihey resu]ted
in BM?S whlch admltted}y ‘are not therapeunc and are not a subatitute fer menml heaith
assaqtanee |

‘}{70 Dt:her Max mmates reported that Walker would scream and pound on objects i in hxs :
cell for hours ata time, often fur entire shifts, One mmate recch:d an cplsode where, after'
'bemg depnveé of his ciothmo and underwear, Walker yelied for two days Walket s
behavior was 50 aberrant that some Max inmates Icperted that Walker shauld haae been :

placed in a psychlamc wa.rd However gnsam offic:1als f;imse o labei Walker as a bad;

person rather than treat zhe mental health pmblcrns that’ wcre apparent to inmates and staff. ©

_ regard 1o pr:soners placed in admrmstranve segregatwn

'i‘hesa consolidated appeais mvolve a class of pnsune{s who. asaclass, .
are the toughesi fs}r 4 prison to handle They are at the bottom Gf the mczaE 5
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hcap They have nonetheless, a human dxgm{y and certam nghts seczirad b‘y
Lhe Canst;tuﬁon of the United States. S B

o In addnzon, thai same court stated in Fel:x W McCarzhy (9(11 C;r 1991) 939 F 2d 699 702,”’ "
cert demed by Maxze v Feh.):, 5(}2 .S, 1093 112 S Ct. 1165 117 L Eci 2d 4}2 (1992)
rerrardmg pmsoner claxms ef excesswe use {)f force

-These Cases: demonstfaie that it is not the degree o‘f 1n_1ury whxch makas outa

*violation of the eighth arendment. Rather, it is the use of ofﬁmai force or
amhﬂmy that is ”mtsntmnal un;ustzf‘ ed;. bmtal and ﬁffansws to” human.
dzgmty '

: q72 thn the pacmle of Montana ratlﬁcd a new State Consntutwn in 1972 they -
're::og,mzed that att human bemgs have-an mnate dignity:

Indmdua! dlgmty, The digma‘v af the }zuman bemg is mvwlab!e Ne-
jperson shall be denied the equal protection of the laws Neither the state nor -
any person firm, corporation, or institution shall élscmnmate against any
person in the exercise of hiscivil or -political rights on account of race, color,
sex, cujture, social origin er condmnm or pﬁimcal or rckcmus 1deas.

Art. 11, Sac 4, Mont. Ccnst (emphasxs acfded)

: '7‘1173 In Stare v. Siegal {3997) 281 Mont 259 63 934?’2%1 176 283 msermlad m parf

and on arher gmuﬂa's by Smte V. Kanejj" 1998 MT 287 291 M{mt 4’74 970 P. 2(:1 556 we

broader protecxion at thﬁ: hands ef the govemment in search anr:l sewure cases {han does zhe '

fedcra] constuutmn ] ust as we read the pnvacy pmmsmn of ihe Moniaaa Consmutmn O

greater ;}mtect] ons. from govemmen{ intrusion, so too do we read thﬁ {ilgnzty pmwsmn of tha-

W e




%on;&na C(msututmn toget.het with Article 1I, Sechon 22 1o prov:ée Maontaua cmzens s ;j': B '}ﬂ:

greater prc}tecuons fmm cmel and unusuai pumshment than dQﬁS the federal r:onstxmtlon -

The federal ccmstztunun éﬂes not exp:essly prawde for th@ nght. ic human dlgmry

. We have rep&atediy recugmzed the nghis fnund in Montana 3 Declarauon of Rxghts-r I

as beiig " fundamemal " meaning that these. rights are si gmﬁcant cempcments af hberty, any.

mfrmgement of whxch wzﬂ Lrwger the h:ghest level of scmnny, and thus, tl‘;e hxvhest ]evel

58 P Sd 128 ‘E 96 (Nelson, 1., conc&mm) {cltmg Butte Commumry Umon v Lewm' {198*5)

ZIQ-MQm 426 43{) 71”?2{5 1309 1311; Kfossv EdwaniD Jones& Cc? 2092MT129 o

: ‘}{5&, 3,1;{)- Mon_t.' 1;23.,_“& 532, 54 P3¢ 1.9 52 (Nelscn I cencumng})

175 Thus :wfii'le we will an'a}yze; most cruel and unusual p‘tznishmeni qutsuené iiﬁp_iicatiag, o

- Artzcie 1, Secimn 22 of Montana's Consmuuon by refersnce to thai sectmn aione incertain

instances whem M‘ontana § consnmtmnal nght to m{imduai dxgmty {Amc!e II Section 4y

is aiso spemal]y :mphca{ed we must, of nacess;ty, consrdar ané addrcss the effect csf thaz B

consmmzonal mandate c}n the questmn before us.

6 W alis:er agrees t}}at the prohlbmﬁns agamst cma] aﬂd unasual pumshment dc n{;‘t'

that theymﬂictasenous mentai 111ncss greatly exaccrbaiementa} :ilness oréeprwc mmates e

of their samtm then {pmcn oﬁicx&ls} have depnvad mmates of a baszc nccessny Qf haman o

.smstencewmdecd they have crassed into the realm of psych{alc;gzcal mrture Mgdrsd 889 ” ,'
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F. Supy at 1264

77 In addxuen m the problems assmxated wnh BMPs Walker assezted that the lwmg |
_cmdmons in A-block were mtolerab}e N&merous mmates who ras:dad in A‘biock testzﬁed i
| abaut ﬂ}e fi}thy, unmhabttabic cells. These mmatcs !;ssuﬁed that the cells commoniy haé: e
'blood feces, vomit and mhar types 01" debrzs in the ceils 2hey ware forcﬂé to mhab;t One: i
inmate mcmmted an mstance whera he was placed m a ceil wuh human waste rubbe;d ali | L
over the walls. and- vmmt m -~ the,.- corner: He cIaxms the wrrecimns staff 1gnored ]215 :
complamt,s ané ;iﬂld hzm to "]iVE thh it." | _‘ |
: ‘IE? 8 Anothe: mmate wS{iﬁﬁd thathe had blo{x:imd a t:ei] by smashmg hls head agamst the: i

- wall. -His b]ood remamcd in the ccll untll Walicer evenmaﬂy mhabxmd the ceﬂ After-

 Walker was rsmeved frorn that cell sometime later the mmate whe ongmaliy hlonmeé the

: wmten in blaed on thx: wail of ihe m:]l remained unchanged E i
‘ﬁ?‘? Walker alsc: comglamed that the. cerrecnonal staff xnxshandlcé ius fﬂod Correcmanali '
_ofﬁcers i:sassed the food througfx tile same hatch in which ioxlet bmsbes and other cleanmg _
supplies were. passed through Whﬂe ona BMP, a{n 'mmté sfbﬁé consmed of brf:aé iunch- a
meat and cheese: thsn ﬁns food was’ placed on the dmy fot}d hatch ﬁnwrapped Walkcr:

aiso centended zhat on sev eral accamans, cormr:uonal ofﬁcers thzew bas food mto zhe celli

~ onto the ﬂoar whera it Occasmnally Ianded under the tmlet and in one mstance lancimg m th€ .
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REE :Poj‘,i‘ibleApphC&ﬂOn& (Qurmner '?O(}I}) 61 ManzLRev 3{)1

o happf:ned One mmdic desm‘oed .'ufe in A»b%ack as fcsliows E

My fsekng of warlh you k know was Just--l dxdnt fe:ci wcxrth a;nys,hmg, )
. you knﬂw, T didn't want to--I didn't want to carTy on. When1 ﬁnaliy went to
~the mental health block [in Max}, Fdidn't care whetlaer ed or died. a
It‘s-—eatmg like a dog, eating your fe&d off the ground, and reaiiy, ycu’- o
know, ym& dﬂn £ even fael human after a whﬁe R :

480 When any state, in thc exercise of its pﬂhce pcwcrs, rc{:&iveé'arz:individual iﬁta its

resxdemzal cerrect;onal systems as an mmate* :i assumes responsxbxhty for tha{ person g

'general well bemg and for h:s basic huntan needs -e.g., faud (:leﬁung- shelter, medwai care -

'ané reasanab}a safety Helfzfzg W Mcﬂ’mney (1993), 5(}9 U S f :

'_1'15 LEd: 2& 22

.32, 1135(::; 3475 2480,

q81 Mareovex "[t]raatmem which degradas or demeans pe:sans, that 1s ireazmant wmch_ :

' dehberately reduc&s the valua of pﬁi‘SOﬂS., and wh:ch fmls

' knowiedge iheu' Wcrth asf-:’ L

. _'persons dlreciiy vm]aies {hmr dlgmty “* Matthew O. 'Chfford & T}mmas P Hﬂff Somef' Cer o

o leoughtx or rhe Meanmg and Scope af the Moru‘ana Con,r' 'mtmn

3

| _mdmduals zmd pmscmczs

.S‘ 'ZDLgﬁt{y" Ctause w:fh-f : .

397{hcre&fter Clgﬁ‘brd} These o

. [IIn the case of the m&niaiiy itl; basm human needs st bc mel, alcmg Wlﬁl: e i

- adequate dpportunity o develop capacities, and adequate mental health care
must also be provided to treat the iliness. It is natural to speak of the inherent =

. dignity of such developmentally disabled or mentally ill persons, and to speak Fhmat

| _.ofthe requzremen: that such vulnerable persons be treated. with. d1gmty
“For those imprisoned for crimes, camplementary application of she. -

- dignity clause would be more appropriate. The reformation and prevention S A
isrespect for the: -

- functions of punishment both express the community

" actions of xhe criminal, butthepmcesses of pumshmenl must'nevas disrespect - - T

'the core humamty of the prisoner. Sectma 22 of Artic]

i pmhlbﬂs the.




:fmﬂz{:iwn of cmcl and unusual punxshmeﬂt on pc:rsons Sﬁctzon 28 mandates Soine
“reformation” as one of the foundations of punishment. for crimes. Part of -+
" ‘what “these " rights  proscribe and mandate should be informed by the . o
[ T ‘complementary application of the dignity clause. However we punish, .
IR   .-whatevermeanswcusetorefonn,wemusinotpumshorraformmawaytbat S T
. ' ' degrades the humanity, the dignity, of the prisoner. Protecting dignity should
; mr::lude for exarple, security from physical harm, including security from
- sexual violation, by other prisoners of guards. It should also include attention
to. such basic human needs as adequate medical. care, humane rules for =
. visitation, aﬁequate exercise, and adequate. eppoﬂumty for eduﬁancm orother
- capacity-developing activity. Prisoners may not claim that their punishment,
itseff; violates the dignity clause, unless the condmcmsu f that punishment :
violate the cruel and unusual punishment prohibition, and that violationmight
o most easzlybealaborated by asking’ whether the core humanxty of thc ;}nsoner e
- ]- is bemg treated w;th d;gmi‘y : - :

context whe,ra tiwse pr::rsvns suffer §r<>m serious. mental ﬂlness We cannot sancl:mn .tf N

_ cerrecuena] gracuccs that 1gnore and exacerbate the phght af mexﬁa]iy 111 1nma£es hice TR

W alker, espama&]y whcn that mmate is fomed 10 reiy on me pr;scm for hls care and g

pr Utf‘»Cfion The plam meamng of the dzgmty clause comn: t at tile mmnssc wm'th and L

 the basic humamty of persorzs may not be vmlated Moreoven :f thc parucu}ar condmons T
of conf”memcnt cause semous mental ﬁlness to be greatly cxaczrbated or 1f it éepnves e s

' mmazes nf thmr samty, hien’ pn&an officials have depnvad mmates af the'basic necessaty for R

human amstance and have cmssed mto the malm of psych@legzcal mrmre

983 Wa};k:ms ;  ;

part’ Qf a growmg papulatmn of faceicss poweﬁcss, vmceless, warchaused _
pemp}e whose ﬁghis are. paxd hp service but rarely taken senous]y by the _ BEEE T

28




: '.ms‘utuuons réspﬁnsable for their: custody The on!y check on that mdxffcrence
. is the judiciary. Sometimes the system works. ‘Sometimes ;t doesmot. ... .
" 'When the tights of even the most dlsrespected amdn us are 1gnozed al} of
society is dxmmxshed i Lo

| Cmpbezz v, Mahaney 2001 MT 146 <1 57 305 Mont 45 ‘l 57 29 PSd 1034, q[ 57; i
% ',_{Tnewexler ¥ dissentmg) (mternai c1tat10r:s nrmt%ed) o
o ‘]{84 Accerdzngly, we hoid that rﬁadmg Amcle 1L Secnons ‘fi and 22 tegether BMPS and.. -
| _ the hvmg condmons on A-block consutute: an affr@nt {0 th& mvmlablc nghx uf hnman dzgmty |
, possgqsed by the mmaie and that snch pumshmem c:@nsmﬂtas cmei and unusuai pnmshmem_ :

_ when it exacerbates the mmatc 8 mental hﬁaith condltwﬂ

e ’185 We. reverse and remand to thﬁ‘. Dlstnct Caurt for entry of an Grder :‘eqmnng MSF to

' . conferm the opsratmns of its admmml;raave segregatmn um:s tﬂ the re:qmrements of thls. '
.  1 Gpmxon and to repcxm in wnimg to. that ﬂOUl‘E thhm 130 days as to the ac*:mns Laken 'I"hc'f TR
- sttrxct Court may thereafter, oréer mslaecnort.s er further rcmedxaaon as in that ceurt 8

' -dzscreimn 15 tzecessary und&r tihe mrcumsi,ancﬁs

i /s; }AMES c NELSQN

We Concur:

CSIMMREGNIER. e

IS/?ATRICIACDTTER e RS DS N L S L O

ST TERRYN TRIEWEH_,ER
IS/ W, W&LIAM LEAPHART
lS/JNRICE
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L :Chigf‘ju_sﬁcef Karla M. 'Gray;{ﬁsséﬁ{iﬁg; |

- erroneous or that its conclumons of laware mcerrcct 'Ihe Cx:mr{ alse has piaced thai same_ o

- 487 Paragra'phs 3(} and 31 of the Court's {)pmmn {io nt}l fully capture the facts anct '

zntmded mto issues mvalvmg conémons at xhe Muntana State szson ('MSP) and reversed s

the Dzsmct Ccrurt w:thout detgrfmmno t}}ai any of ns extcnswe findmgs of fact are clearly'

.reg*u‘émg mnﬂmuws Qf conﬁnemem at {he MSP I cannci agree

procedural backamurzd rcgardmg Walker s panmm 16 t}ns Court in }‘am:lary of EDGO m Cause - S o

No. OG-O 34 and in subsequent matters. We decmed the 3 anuafy 2000 documem a pazmon:

- the appomtment of counsel to mvesngate the facmal baszs fm‘ Waikez s complmnt ami 1f :

_ warranxe:d tofilea pemlf}n fﬂr appropnate rehef in that ccurt The Thlrd }udtczal Dzstnct

Caurt exp:essed concem Gver the funding : fm: the Drd&fﬁd sounsel and mve:suganom and we SO

: subsequent]y cr{iered and recewcd aresponse: from the szpartmeni af Correctmns (EGC)

' Amoncr other thzngs the D()C argued ihat a wrzt of mandate was noz ap?repnata becausc tﬁe : o

pcutlon did not meet tha stamiory requuemcnts for such a Wnt Havmg mmﬁﬁy decmedt i




. Walker's -pe!'i-tidﬁ as one for a writ -efmaﬁd‘amus; mis Court thereafter simply ignored——and =~ - Cmai

; never addressed—-the mandamus rec;mremems

g8 Instead the Court, concluded that if Wa}ker s alleganons were irua has c&ms{ztuuanai'i

e :r;ghts to be free from crue] and unusual pumshme:ni nght be xmplicatcd but cenceded {ha# ,

it was not auihar;zc:d o coliect the mformaﬂon and rcso]vc the factﬂal 1ssucs whmh mxgh{ R

' arise from ﬁae mvesugaﬁan ‘The Court ihen state.d that persens 1mpnsﬂned m Morxta,na are

not without “a mmedy when orif thelr cwﬂ ri ghts are vmlatsd * a gree whcleheaﬁedly wuh e

| : both of rhc:se staiements m the Court’s order of March 9 20()0 Indeed both thzs Couri and A

' Montaﬂa mmatas are aware Lhat the remedy for allegesd vmlamms 0f ¢

vi nghtszs4”US C 5

: :}:§ 1983 Wlth fuli kuowiedge of § 1983 actmns to ;}retect cw nghts, ijowever thc Caun'" . _' 'f_ ) . .

in Ranzcz Vi sze 1998 MT 93, 28'& Mont: 39} 958 P 2{1 6’?0 pI‘CNidEd the “way cat” it wasﬁ.

80 desperately seekmg for Waikar to %e abie to proceed Tha Ceurt erfed in t%ns regaxd a;zdﬁ s 2
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broadened the issue even further (without so sl;'éting in the issue itself) in g 84 bjﬁ-holding’ that
both BMPs "and the }i'ving conditions on A-block” violate constitutional rights. Inmy view,
Walker having sought relief from certain conditions he experienced while in the MSP, no
effective relief can be granted by this Court now that he has been released, notwithstanding
the Court's holding in § 45 that it is Walker's appeal the Court is addressing. I submit that;
ih essence, the Court is issuing an advisory opinion, which courts have no jurisdiction to do.
See Northfield Ins.Co. v. Montana Ass'n of Counties, 2000 MT 256, 9 18, 301 Mont. 472,
q-18, 10 P.3d 813, ] 18 (citations omitted). Absenta showing in this case that gither the
BMPs or the conditicns on A-block have exacerbated any inmate's mental health condition,
this case simply does not meet the "capable of i'epeti;ion, yet evading review" lest necessary
to avoid mootness. |

196  Mootness aside, the Court totally disregards the District Court's $6 findings of fact,
covering 18 pages, and its conclusions of law. While stating the proper staﬁdard of review
regarding the clearly erroneous test for findings of fact and the "correct” standard for
conclusions of law, the Court never addresses a single one of the District Court's 56 findings,
much less determines that any of them are clearly erroneous.. Indeed, many of the so-called
facts presented throughout the Court's opinion are at odds with those found by the District
Court. Nor does the Court address any €rrors it. has discovered in the f)istrict Court's

conclusions of law which, of course, are premised on that court’s findings of facts. Finally,
with regard to the Court's reliance on the Montana constitutional right to individual dignity,

Walker did not .fai;seﬁ “dignity” or “humanity” in the Distr.i;(_:t'(;‘ourt until filing his PropOScd
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Findings of Fact and Conclusions of Law and even there, he dld not cite to Article II, Section
4 of the Montana Constitution. For that reason, I disagree with the Court's rﬂliaﬂce bn:thzat_
particular constitutional right in its opinion,

§97 More importantly, the Court's vague and conclusory statements about this
constitutional right do little to provide guidance in deﬁﬁing that right. Nor does the Court
present the ordinary analysis of whether any violations of the right to dignity which might'
occur in prison settings can withstand our usaal constitutional scrutiny. And while "some
thoughtis-on the rneaning and scope of the Montana Constitut‘io_n’?s' dignity clause” by noted
academics are of interest, they c%d not provide the needed analytical s@cturé‘ fbr addressing
that right as it relates to the surely undisputed need of correctional officials to run prisons
confining many violent and manipulative inmates. |

98  The Court concludés broadly that “lojur Constitution f‘érbids correctional practicés
which permit prisons in the name of behavior modification to disregard the innate dignity
of human beings.” Such a conclusion fails to take into acéount or balance other
constitutional rights which may be at issue in an appropriate case, such as those inalienable
rights guaranteed by Article II, Section 3, held by other inmates, corre-cfiona! staff and the
Montana public. Virtually every aspect of being incarcerated may, to some extent, degrade
and demean persons. Certainly any member of this Court ﬁvou’]’d find it so. But nolegal -
authority is presented, and I daresay none can be: found, which c.veﬁ begins to S'l;:ppart..the _
breadth of the Court's conelusion. It is not enough to say that no other state has a

comparable constitutional right and then just "take the ball and run with it."
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q99  In this latter regard, the Court does not look to the source of the dignity right found
in Article TI, Section 4 of the Montana Constitution--namely, the verbatim transcript of the

Montana Constitutional Convention. That transcript for March 7, 1972, where the -

Convention delegates unanimously adopted Section 4, captures the clear infent of the
Convention with regard to the dignity right contained in Section 4--an intent totally at odds
with the Court's discussion of the right in this case:

DELEGATEMANSFIELD: The committee unanimously adopted this
section with the intent of providing a constitutional impetus for the eradication
of public and private discrimination based on race, color, sex, culture, social
origin or condition, or political or religious ideas. The provision, quite similar
to that of the Puerto Rico declaration of rights, is aimed atprohibiting private
as well as public discrimination in civil and political rights. Considerable
testimony was heard concerning the need to include sex in any equal
protection or freedom from discrimination provisions. The committee felt that -
such-inclusion was erminently proper and saw no reason for the state to wait
for the adoption of the federal equal rights amendment or any amendment
which would not explicitly provide as much protection as this provision. The
word “culture” was incorporated specifically to cover groups whose cultural
base is distinct from mainstream Montana, especially the American Indians.
Social origin or condition was included to cover discriminations based on
status of income and standard of living. Some fears were expressed that the
wording “political or religious ideas” would permit persons who supported the
right to work in principle to avoid union membership. Such is not the intent
of the committee. The wording was incorporated to prohibit public and
private concerns discriminating against persons because of their political or
religious beliefs. The wording of this section was derived almost verbatim
from the Delegate Proposal Number 61. The committee felt that this proposal
incorporated all features of all the delegate proposals, numbers 10, 32, 50 and
51, on the subjects of equal protection of the laws and the freedom from
discrimination. The committee is well aware that any broad proposal on these
subjects will require considerable statutory embellishment, Itis hoped that the
Legislature will enact statutes to promote effective eradication of the
discriminations prohibited in this section. The considerable support for and
the lack of opposition to this provision indicatesits.import and advisability:
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DELEGATE DAHOOQD: . . . There is no intent within this particular section

to do anything other than to remove the apparent type of discrimination that

all of us object to with respect 10 employment, to rental practices, to actual

associationship in matters that are public or matters that tend to be somewhat

quasi-public. . . .. The intent of Section 4 is simply 10 provide that every

individual in the State of Montana, as a citizen of this state, may pursue his

inalienable rights without having any shadows castupon his dignity through

unwarranted discrimination. . . .
Montana Constitutional Convention, Verbatim Transcript, Vol. YV, March7, 1972, pp. 1642-
43 (emphasis added). Itismy view that Delegates Mansfield and Dahood presented Section
4 as a package intended in its entirety to prohibit intrusion on a persons’s dignity through
discrimination, and the Convention accepted it as presented. Nothing in' the transcripts
supports a free-standing, separate dignity right.
4100 Asits last "act” in the present case, the Court puts the District Court in charge of such
“inspections or further remediation as in that courts discretion is necessary under the
circumstances.” T suspect that, like myself, the District Court will have no idea what to do,
when to do it, or how to respond to what may well be hundreds of petitions addressed to it
requesting inspections into, investigations of, or challenges to conditions of confinement at
any of Montana's correctional facilities. Nor, [ expect, will that court have a clue how itis .

to fund such matters.

q101 I dissent strenuously from the Court's opinion. I would affirm the District Court.

18/ KARLA M. GRAY
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