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PROCEEDI NGS

(FRI DAY, APRIL 18, 2008)

( MOTI ON PROCEEDI NGS)

THE COURT: The court has before it a notion by the
Plaintiff Steering Commttee, which is record docunent No. 119. It
is a notion to conpel the defendant United States for failure to
respond to a subpoena for certain information. The subpoena is
attached as Exhibit 1, also wwth a letter from M. Wods
transmtting the subpoena. The court has reviewed the nenoranda
submtted by the parties and has al so revi ewed the rel evant
j urisprudence.

So woul d anybody |i ke to nake any opening remarks on this?
You need not repeat what's all in the neno, if we can just pick up
fromthere.

MR. MEUNIER: Gerry Meunier for the plaintiffs, your
Honor. And there are just a few points | want to enphasi ze, and
then if you don't mnd | would |ike to respond nore specifically to
sonme argunents raised in the opposition brief.

| don't think it can be overenphasi zed that the MDL does
present a unique opportunity for global resolution. And it is a
truly unique opportunity and it depends upon, in our View,
identifying and evaluating clains on a conprehensive basis. And as
we've indicated in chanbers in discussions and in our notion, if you

approach that objective through the process which puts Rule 23
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certification at the forefront of the NMDL proceedings that carries
with it a nunber of very distinct disadvantages.

Conversely, if you have clains identified through a fact
sheet/tolling agreenent process pending the certification ruling, |
t hi nk that approach has nmuch to offer the court and the litigants;
and frankly, | think it's supported by history, including the nost

recent history of the Vioxx MDL in which that very approach was

taken and where the outcone | believe was successful for the
litigants and for the court.

We believe that a proper pre-certification notice to a
list of known putative class nenbers, which we believe is authorized
under the discretionary notice provision of Rule 23(d), are
essential to that process. And, Judge, the key | egal decisions that
you have to make in connection with this notion we think are clearly
vested in your discretion, that as to Rule 23(d) notice the question
is not if you have authority to direct the issuance of a notice to
putative class nenbers prior to certification, but whether you feel
it"'s justified in this case given the circunstances and given the
case managenent approach we hope to take.

And as to the Privacy Act which is the chief defense
agai nst the notion, again the question is not if a court by order
can require the disclosure of that which is otherw se protected
under the act, but whether a court inits discretion feels justified
in doing so, again in this case as a matter of case nmanagenent.

So in other words, the exercise of the court order
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exenption in the Privacy Act clearly gives you discretionary
aut hority.

Let nme turn, if | may, to sonme of the argunents, key
argunents made by the governnent. | believe that the governnent
makes what ampbunts to an artificial distinction between the
managenent value and the nerits value of this clains information.
It's argued that the court order exenption of the Privacy Act
applies only if the information at issue is relevant to a claimor a
defense, and that here, according to the governnent, it isn't
relevant to a claimor defense, it's nerely to serve the convenience
of the parties.

Vell, we think that information as to the identity and the
| ocation of putative class nmenbers and potential claimnts is not
just a matter of convenience, it truly goes to the heart of what
clainms and defenses are going to be presented in this MDL because
this information will define the scope and the nature of the clains
and the defenses: Wat clains are going to be asserted, what
damages are going to be all eged, what defenses are going to be made,
what nmanufacturers are going to be ultimately called on to defend
clainms made in this MDL as a nmass tort proceeding. So the rel evance
of the information nakes possible, is that it nmakes possible a
transition fromwhat is pled in the class action to individualized
concrete clains and defenses asserted in the case; and | can't
i magi ne anything nore relevant to the nmanagenent and di sposition of

claims and defenses than know ng what the clainms are and | think
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that information is critical.

| also think that the governnment m sconstrues the
i nportance of the distinction between mandatory and di scretionary
notice under Rule 23. There is reference in their brief to the
circunstances in which this court would send out a notice after
certification. That's laid out in Rule 23(c), that is not the
issue. There is a clear, separate provision in Rule 23, 23(d) for
di scretionary notice, which can be given at any stage, including
prior to certification, to address any step in litigation. And, in
fact, in 23(e) we see it even linked to Rule 16, which has to do
wi th case managenent issues, steps that need to be taken in a case.
And that's exactly what this notice will be about.

We think the twofold inquiry under Rule 23 is is it
protective of class nmenbers, will it facilitate a fair conduct of
the action, and we believe that this information neets both
criteria.

And also there is sonme reference, | believe it's not
intended the way it's witten, sone reference in their brief at page
15 that the authority you have to do this does not exist where no
cl ass has been certified, and therefore, no class is pending. Well,
as the court knows, the pendency of a class action triggers the
provi sions of Rule 23, the pendency and not sinply the certification
of a pendi ng cl ass.

| think it's also an indication of the fundanental

di sagreenment we have with the governnment when | read in their brief
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at page 7 that the PSC does not currently represent these FEMA
trailer residents, past and present. The proposed class definition
clearly identifies these individuals as putative class nenbers, and
as court appointed plaintiffs counsel we do have an obligation and a
responsibility tothem And | didn't cite it in ny brief, but if
you | ook at Newberg on C ass Actions, Section 1348, there is an
el aborate di scussion there about not just the right but the
obligation of counsel to protect the rights and interests of absent
putative class nmenbers and the corresponding obligation to
comruni cate inportant natters.

And | ook, one way we could go in this is we could in total
deference to the Privacy Act say forget about giving this list to a
notice admnistrator so that we don't see it and then having the
noti ce issued and havi ng people respond, and just give us the |ist
as plaintiffs' counsel who have an obligation to putative cl ass
menbers and we will confect our own communi cation using the |ist
directly. W've tried not to go that way because we do see a
Privacy Act issue and we are trying to erect this barrier of the
notice adm nistrator.

THE COURT: We had tal ked about a third-party
adm ni strator who could with this information send a notice to
people on the list, is that still the intent?

MR. MEUNIER: Yes, that's the intent, Judge.

THE COURT: And the notice, so that we're clear, the

notice would be what you have attached to your proposal regarding
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proceedi ng on a nmass joi nt basis?

MR. MEUNI ER: Exactly, Judge. And | would have to say
this on the |anguage of it, that is the |anguage of a trained
attorney, nanely nyself. And there are experts on class notice who
are very skilled at using |l anguage and words that |ay people, sone
of whom may not have a |lot of formal education, can truly
under st and.

And | would only ask that if we do this |I be given a
chance to have a notice expert, who | assune would al so be the sane
as the notice admnistrator, work with the court and with us to, you
know, to nmake sure that what we say in that notice is clear to
people. But the content of it, the intent of it is there.

THE COURT: One of the other objections that the
governnment made was that the subpoena was too broad; if that was
your intent, then the subpoena was too broad because it related to
persons who had applied for housing as opposed to those who actually
received it and lived init. Can we be clear on that?

MR. MEUNIER: W can, Judge, we can fix that. | do agree
that the specific scope of the individual list that we're | ooking
for would certainly be intended to be limted to those who actually
received and were placed in the FEMA units. Cbviously a nere
request does not bring themw thin the scope of the defined class.

Finally, | just want to address -- well, two nore things.
One is | dothink if we're tal king about equity factors and

bal ancing, it's inportant to enphasize that FEMA has had anpl e
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opportunity to conmunicate with these sane people. W've cited in
our brief any nunber of instances in which that's been done both in
connection with the CDC testing and ot herw se.

And you don't have to | ook beyond an attachnment to
M. Mller's brief to see another exanple of what |I'mtalking about.
He attaches a press release that FEMA sent out in which they say
FEVA di stributed 70,000 formnal dehyde and housing fact sheets to the
occupants of every FEMA unit. The press rel ease then goes on to
tal k about the fact that formal dehyde is found in chairs and
carpentry and drapes and then enphasizes that to date FEMA' s
headquarter safety office has not received any enpl oyee health
conplaints related to working in those units.

| am not ascribing bad notive, | amsinply saying this.
This is an adverse party. The whole issue here is what is safe and
unsaf e about |evels of fornmal dehyde, and they have had anpl e chance
al ready and they continue to have that chance to communicate with
these people. So for there to be resistance to the idea of what |
see as a neutral notice that alerts these people to the right they
have to nake a claimdoes not seemto be properly bal anced.

Finally, Judge, | just want to nmention the Suprene Court

case of Departnent of Defense v. FLRA, which really appears to be

the chief case on which the governnment relies. You know, that was a
case where two unions nade FO A requests of various federal agencies
that they furnish to union representatives the hone addresses of

agency enpl oyees who were not union nenbers. The information about
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where -- the nanmes of these people and where they work was known.
The uni on said, |ook, we've got a collective bargaining
responsibility under the |labor |laws. W have to do collective
bargaining for the units that these people work in, so we have sone
statutory obligation here and we ought to know how to reach them

And Justice Thomas when he said that the FO A exenption of
the Privacy Act, which again is not what we're dealing with here, we
are dealing wwth a different exenption, the court order exenption,
but the FO A exenption of the Privacy Act, which was the focus of
that case, involved this bal ance between the need to know and the
privacy issues. Justice Thomas said these people have not joined a
union and now they're going to be getting mail froma union rep
sayi ng, you know, please join the union. And they nay have good
reason not to be bothered by that, and so | amgoing to say they
have the privacy interest.

| think that's legally and factually distinguishable.
First of all, we are not dealing wwth the FO A exenption, we're
dealing with the court order exenption. Secondly, those union reps
are trying to nake contact with people who had al ready deci ded they
were not interested in being union nmenbers. That was not a cl ass
action. Rule 23 was not part of the analysis. There was not a
rel ati onship between counsel and putative class nenbers. And there
was not the discretionary notice power for pre-cert notice of Rule
23(d). So for any nunber of reasons, we don't think that case is

legally and factually simlar to carry the day for the governnent.
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If there were a Suprene Court case to | ook at, and

regret that we did not identify it in our brief, it would be Gulf

Ol v. Bernard, which was a Suprene Court case that directly dealt

with Rule 23(d) and the issue of notice to class nenbers. The court
al ready knows this, perhaps, it's an enploynent discrimnation case,
t he defendant enployer, GQulf G, entered into a settlenent with the
EEQCC t o pay enpl oyees certain backpay benefits. @lf Ol the
defendant started witing to people about the settlenent, plaintiffs
filed a class action for the sane people. Plaintiff's counsel said
we want to communi cate, we want to tell people what they should know
about this while the defendant's out there getting it hinself. The
defendant filed a notion to stop the plaintiffs from conmuni cati ng,
and the court refused to i ssue a ban on the comuni cati on.

THE COURT: Was that a circunstance where the information
was known to plaintiffs already that they were utilizing to
communi cate? You said the defendants canme to court to stop the
plaintiff. Goviously they were already doing it, so they nust have
had the information to di ssem nate already.

MR. MEUNIER: Well, | think it was nore of an issue where
the plaintiffs wished to offset information.

THE COURT: Right. But, | nean, that's nore of a free
speech perhaps issue --

MR. MEUNIER: |t was.

THE COURT: -- as opposed to give ne the information so

that | can now use it to exercise --
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MR, MEUNNER: It was, it was. Although, | guess the
rel evance of the case is this: No. 1, in that case you have
recognition of the district court's discretionary authority under
Rule 23 in the area of class comuni cati on.

THE COURT: Right.

MR. MEUNIER: And in that case | think you have the
Suprenme Court taking seriously the right of plaintiffs' counsel in
cl ass actions, even prior to certification, to communicate with
cl ass nmenbers. The court did not shut that effort down and said,
you know, you're going to have to have a hearing and show ne there's
abuse before | do a First Anmendnent ban on conmuni cation

|"mjust saying it's a case nmuch nore so than the defense
case where the Suprene Court tells us, | think what is pertinent
here which is when you' ve got putative class nenbers and you have a
need to conmunicate with them it's a serious matter, the district
judge has the authority in that regard and we are not just going to
do things that inhibit the ability of counsel to nmake contact when
it's necessary.

So for all of those reasons, your Honor, we ask the court
to grant this notion, followng which we will submit a notice
protocol. W' ve proposed al ready the mass joi nder case nmanagenent
prot ocol we suggest, we've submtted the type of notice we'd send,
and it will just get us started in the direction.

And | want to make it clear, the way that I, we conceive

this, the letter would nerely give people a deadline by which to
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declare that they are interested in proceeding with a claim And if
they respond to the notice admnistrator, yes, | aminterested in
making a claim at that point we go forward with the fact sheet. 1In
ot her words, we are not burdening people right noww th a fact
sheet, we are not sending it in the mail to them W sinply want to
know who is really out there who is going to be participating in
making a claimand who isn't.

And then as you see in our |layout of a nass joinder, we
don't halt, cease and desist the road to a class certification

ruling, | think that proceeds as it did in Vioxx. But as we

approach that tinme, we are gathering the conprehensive clains info
where we can nake appropriate bellwether trial selections, we can
get our arnms around the fact sheets, we can know what we're dealing
wi th, we acknow edge, and I know this has been inportant to the

def endant manufacturers, at sone point you will in our proceedings
decide on Rule 23, that's inportant to the defendants. If your
decision is not to certify, the time starts running and at sone
poi nt people are prescri bed on whether they could do it.

THE COURT: Let ne ask you this. W give thema date in
this notice, you should respond by such and such a date. What of
the relevant prescription statute of limtation tinme periods, both
in Louisiana and the other states involved, a claimnt who doesn't
respond to that notice and then decides three nonths later, you
know, I'mstill within that time frane, | would |ike to assert such

aclaim I'"'mgoing to go hire ny owmn | awer, file that |awsuit,
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t hose people would still wind up comng here, wouldn't they, as part
of the MDL?

MR. MEUNI ER:  They woul d.

THE COURT: So how does this get us any further down the
road if we still are operating, as we nust be under the state
provided tort statute of limtations? Does it just kind of get us a
little bit nore information?

MR. MEUNIER: It accelerates the process. Your Honor, at
the end -- let nme just use Vioxx again. At the end of the day in
Vi oxx we had not necessarily captured each and every clainmant in the
country who wanted to sue Merck because of Vioxx. | nean, that only
happens -- if that's your aim that only happens when all of the

statutes run to the two years under the FTCA, when the Anerican Pipe

interruption prescription is done and the four states statutes toll
And when that magic day or series of dates arrive, you then know no
nore cl ai ns.

| am not suggesting to you that this process is going to
take those dates and deliver themto the doorstep at an earlier
time. Wat | amsuggesting is that if we do this, we wll be in a
position with the defendants to get our arnms around who likely is
going to be appearing as litigants, which will in turn help us
eval uate the scope of this thing, decide on appropriate bellwethers
if we want a representative sanple. It'll just enable us sooner
rather than later to have serious discussions about how to bring

this to a cl ose.
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And | end where | began, if the MDL -- there are sonme MDL
judges who don't see that as their role and that's a traditional
view. | amjust here to do pretrial and then it'Il be remanded and
it falls out. But if the nore current, | would say enlightened view
is, let's try toresolve it, but let's not make it a black hole
where we're here five years fromnow waiting to see if FTCA statutes
have run, if the Al abama statute has run since you deci ded
certification, and we'll wait around and know and we want to get our
arms around it sooner rather than later. This is a tool that works.

THE COURT: Al right. M primary concern at this
point -- and I'Il tell you this so that you all can tailor your
remarks accordingly, ny primary concern at this point is to try to
get conceptually down the road on nmass joi nder versus class. And
that's one of those things | was referring to earlier this norning
that we have sat at this table and discussed, gee, wouldn't it be
great if we did it this way, wouldn't it be great if we did it that
way, and everybody kind of nods their heads |ike that woul d be good,
that would be a good thing. And we're still trying to cone to grips
with that, and | realize that that needed to take sonetine to
devel op, but | amreally focused on just getting that deci ded sooner
rather than later.

And | take it your argunment is that this nmechanismis
going to allow you to sonehow eval uate the claimand be able to
present it as a mass joinder sooner or later. |s there anything

that you want to add in that context that would strengthen the
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court's desire to try to do it the way you're suggesting?

MR. MEUNNER: It wll, wthout question, encourage and
notivate plaintiffs and their counsel to proceed herein with a focus
up front on a nmass joinder versus a class certification approach.

| should al so add, Judge, that if this case were to be
certified as a class action, we would have to go through the clains
process we're tal king about anyway.

THE COURT: Right.

MR. MEUNNER: And | think this plaintiff fact sheet, which
has now been agreed upon, serves as a class action claimform it's
just that you do it later, after certification, after the Fifth
Circuit, after, after, after. This advances the agenda, and, yes,
it clearly will facilitate the conversion ultimately into a mass
j oi nder because plaintiffs do give sonething up there, they give up
the protection of a class action, albeit the people may think the
odds are against us on getting certification, Rule 23 certification
provides a | ot of advantages.

But if plaintiffs know, |ook, we can take on the burden
now, it's not an easy task, we can get all of our people to fill out
these claimforns, got to do it anyway, class or no class, we can
get tolling agreenents so we don't have thousands of suits filed.

It takes sonme work, but if we on the plaintiff's side think that
this really will get us in a position where we can sit down with the
def endant manufacturers in particular and say, can we | ook at

resolution, can we pick an intelligent bellwether trial plaintiff,
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we're all for that.

THE COURT: | guess ny concern is we go through all of
this and | allow you to get fromthe governnent what you want to get
and then you get all of this information and you say, you know, this

is great, thanks, Judge, but we kind of like the class vehicle

anyway. M hope is that we can get -- the desire was to try to
proceed as a nmass joinder. | amgathering fromyou that there is no
way to know if we hit a certain nunber of claimants, | don't know

what the criteriais, where this tips that decision or nmakes that
procedure nore doable or nore likely than if we were to proceed as a
cl ass.

And you're right, | nean, it has to be done one way or the
other, | hear what you're saying. Notification has to be given and
the only way it's not givenis if | don't certify the class and it's
not a nass joinder and we just go ahead and try the comon issues
and spin it out into the individual trials. | don't think anybody

here really wants that, because | would consider this effort to be a

failure as an MDL if that's all we did. | can render a decision and
have other courts cite it, hopefully, and followit. |If that's the
case | think we're here to do nmuch nore than that, | think we're

here to try to not only get common rulings that would apply to every
claimant, but also to try the bellwether cases and try to get sone
results that would facilitate a settlenent of sone sort depending on
t hose results.

Andy, you didn't file anything on this. Have you got any
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position on this?

MR. VWEINSTOCK: | did not file anything, but sitting here
| realize | have nore of a dog in this fight than | thought. The
guestion is, consistent wwth your comments, is timng is everything.
If a class is not certified, notice nust go out at that tine telling
peopl e class has not been certified, which to ne nakes this
di scussion highly relevant but also premature, unless the court's
envi sioning a pre-certification hearing notice and a post
certification hearing notice. |It's going to get to the sane pl ace.

THE COURT: Well, we would have to, that's what | think is
sort of the scenario. |If we give this notice and they cone back and
t hey say, you know what, class action is where we want to be and
either certify or not certify, there's got to be sone notice then
again provided stating you need to pursue your own cl ai mbecause
you' re not part of the class as it stands now, or here is what you
need to do in order to be considered a nenber of the class that the
court has certified. So, yeah, it's got to be.

MR. VEEI NSTOCK: That's why to ne it seens |ike there
shoul d be one notice after certification determnation, which
truly believe I'lIl win, we have 47 different ailnents, 60 different
manuf acturers, | nmean every plaintiff would need their own subcl ass.
But regardless, that's an argunent for another day.

To nme the correct timng of notice is after certification,
there is no class, if you want to cone in, call this nunber, get on

board, we're going to proceed, your rights are starting to run, do
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sonething. Now we're sending out a notice saying your rights aren't
runni ng, do you want to get in on this, and that's really a much
different type of notice to ne and nmaybe not one as conpelling as
needed to say right now you re being protected but we want to know
who you are.

MR. MEUNIER: Can | respond to that, Judge?

THE COURT: Go ahead and then we'll hear fromthe
gover nnent .

MR. MEUNIER: W are going to urge certification. | think
everyone here wants a ruling on the nerits that is a contested for
the record ruling on the nerits. W're going to have to have
briefing, we're going to have to either reach stipulations or we're
going to have to conduct sone discovery relative to class
certification.

| don't know how long all of that's going to take, | don't
know to what extent that's going to distract us fromthe inportant
issues like testing evidence before it's destroyed. M worry is
that if we wait to get arnms around existing clainms until there is a
response to sonething sent out after that ruling, we will be tal king
about doing this next year, or at end of this year, and val uabl e
time will have been |ost.

So | don't -- you know, | had never contenpl ated two
notices. M perception of this was that you do a discretionary
pre-cert notice now that hopefully infornms us as to who is and is

not comng forward. True, people can sit out there and do not hi ng
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and still have a case, but the hope of this is that there aren't
going to be a lot of those. That's ny assunption. But once the
court rules, if we do this, we announce what we're announci ng now,
the court rules and the tinme runs, | don't think there is any
obligation to send out another notice, and I had not seen that being
necessary. | amnot opposed to it, but if you re saying why not
wait because we're going to have to do it anyway, | don't
necessarily subscribe to that.

THE COURT: | nean, if that's the case then we ought to
have a class cert hearing sooner rather than later. And yet again,
the beautiful picture we painted here was let's not get bogged down
in that and have to do discovery, let's get the units tested and
let's try these cases and start getting sonme substantive results.
And we decided that, no, let's push the class issue to the back end.
And the context of that discussion was, hey, why don't we do this as
a mass j oi nder.

So | amstill having problens figuring out how this
process, if the court were to go down this road, howis this process
going to get us away fromthe class idea, how do we overcone an
allegation that's already been made for class certification -- |
under stand why you nade it, you have to protect the record -- how do
we as a result of this process get this frombeing a class
certification issue and on to trial as a nmass joinder, and that's
t he di sconnect that | have.

W' ve been kicking this around and | amtrying to get down
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the road here a ways and I amnot quite follow ng.

MR. MEUNI ER: Judge, it ends up as a nass joinder only
when you deny class cert and the tinme runs.

THE COURT: | understand that.

MR. MEUNIER: That's inmmutable, that's the conversion to
mass joinder. So let's --

THE COURT: But didn't we say that we were going to do the
cert hearing, we were going to pretermt that?

MR. MEUNIER: Right. And the reason for that was that if
we focused on class cert now, it would: (A) distract us fromnerits
and ot her things, case devel opnent, we would have del ay, and we
woul dn't be | earning what | always thought was inportant to know,
who is nmaking clains here. W have 17,000 to 18, 000 cl ai mants who
have hired attorneys. That may be all we see. | nean, there's been
publicity about the case, although |I submt nost of the publicity
has been between FEMA and the class nmenbers, but that |eaves 120
sonme odd t housand, perhaps, who are by definition in the class who
are absent, not yet heard from

My concept was when we had these di scussions about let's
defer class cert and treat it as a nmass joinder, that in treating it
as a mass joinder, which is let's focus on individual clainms, we
woul d do our best to find out who those are.

THE COURT: Right.

MR. MEUNIER: And not just say, well, let's deal with the

17,000 we got. W could do that, but I submt that if we do that
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and ignore the rest, the tail nmay be wagging the dog. Wy not find
out how big a pool of clains we're tal king about and you'll find out
eventual ly anyway. | amnot saying this is the only way to find
out, but this way gives us an information process now that is useful
to resolution, that's all.

Does it nmake it nore likely that there will be a mass
joinder than a class action? | believe it does, but | think that
I'i keli hood exists regardl ess of what we do. You' re going to decide
class cert, the time is going to run for appeal, we're going to have
a mass joinder, and that's going to happen in the life of this ML,
ei ther sooner or |ater.

But to nme that reality doesn't change the argunent that
sooner rather than |ater we should nake an effort to find out about
the claims. And | believe because these are putative class nenbers
and | believe you have the authority, we can do that. That's all
This is a case nanagenent effort and | do believe it facilities the
handling of the matter as a mass joinder, and it facilities it
because it will allow us to have gl obal resolution discussions and
bel | wet her trials without having to wait for the day when there's a
formal ruling on class cert, an appeal or no appeal, et cetera.

THE COURT: Well, you' ve nentioned bellwether trials a few
times. Haven't we claimants now that could be bellwether trial
participants that will be just as exenplary than sonebody who is out
there that hasn't sent in a fact sheet?

MR. MEUNI ER:  Arguably you could. | nean, look, in the
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Vi oxx case, Judge Fallon, and | nentioned this in ny brief, he tried
four of the five bellwether trials before ruling on the cl ass
certification. He kept class cert pending and | will submt to you
there was a reason. He didn't want to have a situation where he got
fl ooded wi th unpteen thousand individual |awsuits because the tine
ran out for people to file suits. He felt the better approach was,
let the claimants be identified through a plaintiff profile form and
atolling agreenent. No |awsuits needed, claimforns.

We selected the bellwether trial plaintiffs in Vioxx, |
wi |l concede, w thout know ng the full universe of clains. So, yes,
the answer is we could take the 17,000 known cl ai mant pool and we
could use it as a base for selecting bellwether trials. Do | know
now as | sit here that the other hundred and sone odd thousand
putative class nenbers are typified and the informati on and nature
of those clains is truly captured by those who are signed up with
| awers? No way to tell. But | amnot suggesting that 17,000 are
so small a nunber that you couldn't say, you know, let's start
pi cki ng bellwethers fromthat group irrespective of what we find out
about ot her cl ai ns.

THE COURT: Ckay. Well, let nme go ahead and let the
governnment weigh in on this now.

M5. BOYLE: Thank you, your Honor. Mchelle Boyle for the
United States.

Qur remarks are fairly well laid out in our pleadings, but

what 1'Il dois just try to respond to the oral argunent that was
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made today and as to your Honor's questions.

THE COURT: That's fine.

MS. BOYLE: There are two main reasons why this notion
shoul d be denied. [I'll focus on the second reason first, which is
that Rule 23, the interpreting case |aw and the Advisory Conmttee
notes do not contenplate the procedure that is being proffered by
plaintiffs. And if the so-called notice which the United States
submts at this point at this time in the litigation because it does
not effect the substantive rights of any clainmants or putative class
menbers, which is the purpose of notice, is not actually notice in
the true sense of that termunder Rule 23. And if so, this
procedure seens incongruus as to the notice that could be required
|ater after a class certification, that is the reason why.

Rul e 23(c) provides that a certification determ nation
shoul d be made at an early practicable tine. After that both the
mandat ory and di scretionary notice provisions appear after the
certification provisions. The discretionary notice provision the
United States would submt is msinterpreted by the Plaintiff
Steering Commttee. What that is is that it refers to the court's
di scretion of whether or not to issue notice at all by contrast
under the mandatory notice provision with respect to a cl ass
certified under 23(b)(3) if the court does find that the class
action is superior to the other nmethods of adjudication because of
t he common questions of |law and fact, then the notice is nmandatory.

However, if the court certifies under 23(b)(1) or (2) then
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the notice is discretionary and it would be at that point for the
court to determ ne whether or not to issue notice. And the
availability of a list such as that which is at issue in this case
can at that point be a factor in your Honor's decision whether or
not to issue the notice and the nanner and timng of notice and so
on and so forth.

There is an exception to this rule that notice should only
be issued after a certification determ nation contained in the
Advi sory Commttee notes of Rule 23(e) also establishing the case

cited by plaintiff Shelton v. Pargo, which provides that in the

event of a settlenent offer, even if no class is actually certified,
it may be proper, depending on the facts and circunstances, for
courts to issue notice at that point.

For exanple, in Vioxx, which is also cited by the
plaintiffs, that case is distinguishable in a nunber of grounds, but
it doesn't support the relief that is at issue today. First there
was no Privacy Act objection in that case, there was no governnent
actor. But in any event, in the Suprenme Court case not cited in our

pl eadi ngs but available at 437 U S. 343, 1978 Qppenhei ner Fund

provides that a request for a |list of persons for class notice that
i s brought pursuant to discovery rules nust be analyzed Rule 23 and
not under the discovery rules.

So in keeping with that rule, in Vioxx the plaintiffs
concede in their brief no notice of this nature was issued in that

case. After settlenent offer was nmade, which took place after the
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bel I wether trials as well as after the denial of the class
certification, then those plaintiffs who had a pending or tolled
conplaint as of that tine were issued notice with respect to howto
submt their clains to the settl enent program and the deadl i nes.
However, none of those plaintiffs' rights with respect to the
settlement were precluded -- rather let nme correct nyself.

If they failed to participate in the settlenment program by
the established deadlines, then their right to take advantage of the
settlenment offer was precluded. However, their right to file a
later suit if their claimwere to accrue at a | ater date because of
their injuries that they were claimng, that rate was not precluded.

And in this respect, actually, the plaintiffs' notice that
they submtted, | believe earlier this week, is actually wong when
it states that only those who fill out this formw Il be allowed to
participate as claimants in the MDL.

Now I'"Il just try to address sone of the points that were
made.

Wth respect to case nanagenent, the MDL statute certainly
aut hori zes and requires the court to nanage the case that is before
it; however, the MDL statute as well as Rule 23(d) which provides
under, "this rule, the court may issue orders to protect "class
menbers" and fairly conduct the action.” The case managenent
authority and duty that the court is bound to apply really only
applies to the case that is before the court, which in this case is

a pending class action and that is all that is before the court.
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By contrast to issue the list or to conpel FEMA to provide
the list to the court for a "notice" contravene the text in purpose
of Rule 23, and at this stage it doesn't actually acconplish the
pur pose of what the notice is designed to do under Rule 23, and,
therefore, the United States submts that at this point all it is is
nmerely an invitation or in other words an advertisenent for absent
persons who are already covered by the class action to neverthel ess
fill out paperwork and join the suit. And in that respect that
relief, we submt, is inproper because it's not authorized under
Rul e 23.

Wth respect to the Gulf Ol case that was cited, | have
not read that case, however, it appears fromthe Plaintiff Steering
Committee's description that a settlenent offer also was at issue in

that case. And so in that respect it's nore |ike Vioxx where there

was a settlenment offer that would preclude a person's substantive
rights where the court determined that in the circunstances notice
shoul d be gi ven.

By contrast in this case there hasn't been any, as far as
|''maware, settlenent offer nmade or any type of gl obal procedure
undertaken with respect to settlenent.

Briefly with respect to the Privacy Act and the nornal

di scovery channels, as |'ve already stated, the Qopenhei ner case

stands for the proposition that the court needs to decide under Rule
23. But in any event, since it was raised in our objections to

di scovery, I'd just like to highlight that this also isn't true
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di scovery in the true sense of the termbecause it's seeking a |ist
of persons who are not parties and, therefore, those clains or
def enses could not be at issue.

The Departnent of Defense v. FRLA case of 1994, the

Suprenme Court case did analyze a request for records that were
initially made then objected to under the Privacy Act. However,
because the Privacy Act contains a FO A exception, it also contains
the court order exception which we have explained in our brief is
only relevant with respect to discovery if Rule 26 is satisfi ed.

But with respect to the FO A exception, that analysis
requires the court to undertake a balancing test, as the Plaintiffs
Steering Commttee noted, between the privacy right protected and
the public's interest in the disclosure of the information because
FOA is a public interest statute.

And in that respect, the FOA test is actually nore
l enient than the Privacy Act test which provides that unless an
exception applies, the Privacy Act protected information should not
be di scl osed.

But in any event, the court anal yzed whether the FO A
exception would apply and found that it would not because the unions
were seeking the contact information to facilitate their own
operations, not to expose sone type of public interest to the
public. And in that respect that case would still support the
United States' position that no public interest is being sought here

Wth respect to the list, but rather it's being sought to facilitate
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the case preparation efforts of the Plaintiff Steering Commttee.
And the other cases cited in our brief, as well as cited

inthe Plaintiff Steering Comnmttee's brief, the Sun-Sentinel case

al so support that proposition as well.

Finally, with respect to using the confidential court
appoi nted notice admnistrator, at this stage in the litigation that
shoul d not change the court's analysis with respect to this issue.
For one thing as described earlier, there is no bal ancing test
bet ween t he degree of the invasion of the privacy and the benefit to
be gai ned by the discl osure.

THE COURT: That wouldn't satisfy the Privacy Act
concerns, putting everything el se aside, the other issues, | am not
trying to mnimze those, but if we were to use a third-party
adm ni strator such that plaintiffs' counsel would not receive the
i nformation, defense counsel would not receive the information, that
woul d not satisfy a Privacy Act concern?

M5. BOYLE: No, your Honor. The Privacy Act provides and

this is held in the United States Departnent of Defense case, that

the information is protected unless a statutory exception applies.
And in this case the statutory exception that's being alleged is the
court order exception which could be applied as was done on the
March 4th order to allow FEVA to disclose information that woul d
relate to a claimor defense in this litigation under Rule 26
However, in this case that is not sufficient here because this only

pertains to persons who -- to other persons who have not filed suit,
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and, therefore, it could not be brought under the court order
exception to discovery.

THE COURT: Well, the tricky part of the non-party
argunment is that, | nmean, they're class nenbers, they' re potential
cl ass nenbers. So we're kind of going round and round on the issue
of the argunent of whether these are truly non-parties,
non-cl ai mants or whether they're, in fact, claimants as we sit here
t oday.

M5. BOYLE: In that case, your Honor, the United States

subm ts that under Rule 23 and the Oppenhei ner case which conpel s

the inquiry to be made under Rule 23, that this notice is also
I nproper because it's not noticed under Rule 23.

If you -- if we cone to the point of notice being required
pursuant to Rule 23 to protect absent putative class nenbers'
rights, at that point certainly the court should consider the manner
of the notice, such as perhaps the proposal that is being nmade
today, and the manner and timng and the propriety of the nethod of
that notice. And also at the rate of accuracy that the notice could
be, could facilitate, and Professor Newberg wite s about this and

there is also a case in this court, the Educational Testing Service

Litigation, where the notice admnistrator did achieve an accuracy
rate of about 96% and that was found on a challenge that was found
to be a high rate of accuracy and it was found to protect the absent
cl ass nenbers' rights

THE COURT: Sounds like you're offering as the
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governnment's position that the class cert hearing should be sooner
and i mm nent rather than | ater.

MS. BOYLE: Your Honor, Rule 23(c) provides that
certification should be done at an early practicable tine. Wth
respect to -- and that is because of this very issue based on the
Advi sory Commttee notes which is howto inform-- how to protect
t he absent class nenbers. And the United States supports this
met hod.

The only addition | would nake on behalf of the United
States is that pursuant to the FTCA, the class action cannot be
mai nt ai ned unl ess all of the nenbers exhaust their adm nistrative
remedi es. But in any event, whether the class certification takes
pl ace now or whether it takes place later as in the case of Vioxx,
that determnation is really at its core a rel evance determ nation

as to howrelated all of the clains are to each other. So in Vioxx

after the bellwether trials apparently assisted the court in
assessing the spectrumof clains and defenses that were at issue.

On the other hand Rul e 23(c) does say that the court
shoul d nake a determ nation at an early practicable tinme. | believe
the United States hasn't developed a firmposition on exactly when
certification nmust be made.

THE COURT: But certainly before any of this type of
procedure be enpl oyed.

M5. BOYLE: Yes, your Honor

THE COURT: Al right.
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MS. BOYLE: And the rules and supporting case |aw we
bel i eve support that.

THE COURT: kay. Do you want to respond?

MR. MEUNIER: May | respond briefly, your Honor?

THE COURT: Go ahead.

MR. MEUNIER: First, as you point out, contrary to the
governnment's position, the |list does pertain to those for whom a
suit has been filed. It pertains to putative class nmenbers on
behal f a class action is pending. They are absent litigants. They
are absent parties to this case.

| am happy through Qppenhei ner to make our notion rise or

fall on Rule 23. | amperfectly happy to have you anal yze this
guestion under Rule 23, and Rule 23 could not to ne be nore clear
that you have two types of notice, the mandatory post cert notice
under Rule 23(c), the discretionary notice at any step of the way
under Rule 23(d); and the test is will it protect the class nenbers,
will it fairly conduct the action.

And | think if we analyze it that way, you' ve got the
authority -- again, we get back to the question it's not an if you
have the authority, it's a whether you choose to exercise it. So
Rule 23 infornms us that you have the authority and | think the
decision for you is should | exercise it at this tine.

And finally, just on Vioxx again. You know, in Vioxx

where class certification was deferred, where bellwether trials took

pl ace prior to certification, but where pending class certification




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 395  Filed 06/26/2008 Page 33 of 53

33

we had an enornous anmount of effort in getting profile forns fil ed,
we had an enornous anount of effort in getting tolling agreenents
executed. Wiy? Wiy did we go through all of that in Vioxx? Wy
didn't we just wait until after certification and |let the appeals
run and then see what suits were filed? That's the other way to do

it. The reason we did it in Vioxx is because it enabled us with the

defendants to know what we were dealing wth sooner rather than
| ater, which is helpful to everyone. 1It's helpful to everyone.

So when you look at it on what will enable the fair
conduct of the action, to us it's rather sinple. Know who is making
aclaim try to know that sooner rather than later. And I'l| say

this, the Vioxx settlenent was built on an information platform

And you know what? The Vioxx settlenent by its definition excludes

people who didn't fill out profile forns and signed tolling
agreenents.

VWhat you ended up with in Vioxx is a settlenment, in other

words, that by its terns excludes these absent class nenbers who
choose to sit on their rights and who don't cone forward and who
say, you know, what. | amjust going to wait for a class cert
ruling, | amgoing to wait for ny statute of limtations to run, and
then | amgoing to file an individual lawsuit. You know, that's
what | say becones the tail wagging the dog. |If that's the way we
choose to find out.

Al we're saying here is, look. It's a way we can find

sonething out, it's a way we can determ ne sooner rather than |ater.
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And the court can decide howit wants to do this, the court can
decide that it's not so inportant to find out now and the court can
decide, tell you what, let's do class cert first; all | amsaying is
we're going to end up, no matter what, in a position where we've
got, let's say, a mass joinder and at that nonent we're either going
to know nore or |ess about who is nmaking a claim More or |ess.
And this is a legitimate way to find out sooner rather than |ater.

So you've got the authority, it's a pre-cert notice
authority that's clearly in the rule, the only question is do you
choose to exercise it.

| failed to see in anything |I've heard here a downside. |
t hought I was going to hear today, well, the downside is you're
going to stir up a lot of litigation, you re going to inspire people
to cone forward who ot herwi se wouldn't cone forward. | haven't even
heard that argunment. So what's the downside of this? Wat's the
downsi de of an invitation to a known group?

We have sonething here we didn't have in Vioxx. There was

no way to mail the known universe of clainms in Vioxx. W have that

here. | don't think that you're likely to find nore than a handf ul
of cases that are class action cases where the information is in the
hands of an adverse party right now as to who the claimants are. So
if the argunent isn't you're going to inspire clains, if the
argunment isn't shame on you for wanting to know sonet hing private
about these people, | nmean the information is going to a notice

adm ni strator.
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| f those aren't the argunents, if the argunment | am
hearing is instead you shouldn't do it this way, Judge, because if
we really go strictly by the book, we should do class cert. And
that's a case managenent call, and if you don't see the benefits in
case managing, then | can't convince you to exercise your authority
but the authority is there.

MR. VEEI NSTOCK:  May | respond?

THE COURT: To you and then go back to the governnent.

MR. VWEINSTOCK: I'Ill try to be brief. You're right in
that once upon a tinme we were painting a rosy picture of all of the
things that we could do. But part of that rosy picture that we
di scussed and envisioned did not include filing a master anmended
conplaint as a class action. |Initially the thought was a
super sedi ng conpl aint as a nmass j oi nder.

It wasn't filed that way, that's fine. But now | have to
deal with the fact that we have a class action and we have to get --
fromour perspective that determ nation needs to be nmade sooner
rather than later. And | don't want --

THE COURT: You're saying we should have a class cert
hearing sooner?

MR. WEI NSTOCK:  Sure, absolutely. | nean, we need
ultimately a nerits determnation of class. Wn or |ose we need
that. And sooner rather than later is the only way to go in ny mnd
and | think in ny entire group's m nd.

The issue of notice | think, it keeps goi ng back and
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forth, I amtrying to follow these argunents on what's nmandatory and
what's discretionary, it was ny inpression that you needed to send
out notice after certification was denied to tell people you have
rights that are going to be dism ssed, you need to take action on
them and that's where | canme up with the discussion about a second
notice, and maybe that's sonething we need to brief to determ ne

t hat because | have not heard before that, hey, class can be denied

and you don't have to tell anybody it's been denied and their rights

are gone.
It's my understanding that they cone back in and file a

suit and say, hey, | didn't know there was a cl ass deni ed, nobody

told me. | thought | was protected by this class cert that was

going on. Nowit's gone and nobody told ne | had to cone to court,
so here | amfive years later wwth ny lawsuit w thout a denial of
certification and adequate notice that that has taken place | have
no protection to anybody's statute of limtations are starting to
run which neans we will be here in ten years and that's not
anybody's fault.

So, yes, | absolutely think that certification needs to go
forward. It needs to go forward sooner rather than later. | don't
envision it as a long, drawn out process. W've |earned a ton about
certification already, we've learned that the plaintiff experts
believe there is 47 different medical conditions, which in
conbi nation 47 squared is 3,619 different nmedical conditions you

have; we |earned they believe there is 60 defendants, not ten; so
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you multiply that nunber you have 217,000 different types of
plaintiffs. Like | said before, and | wasn't kidding, each
plaintiff needs their own subclass at this |evel.

| f you have two nodel s per defendant, you're up to 434,000
di fferent subclasses of plaintiffs. W've |earned quite a bit that
we can go forward on and get a nerits determ nation of class
certification, but that's got to cone quickly. And | don't think it
needs to be next year or sone |ong drawn out process, but it's got
to be done. And if and when it's done, and preferably sooner rather
than later, there is a need to send out a notice to everybody on
that list and you determine that's a good way to do it, that's the
time to do it.

That's why | said earlier | think it's not -- it's
premature nore than anything. Notice is going to have to be given,
whether it's given through the nmedia or through this specific list,
that's a determ nation for whatever the court determ nes is best.
And if it's that specific list and you want to order that, that's
the tinme to do it to ne; but that's the part where | don't have a
dog in this fight because it's not ny list.

MS. BOYLE: Your Honor, the United States does agree that
it sounds |ike based on the facts and circunstances that are
happeni ng that class certification proceedi ngs sooner are preferable
to |later.

But just with respect to the response from M. Meunier,

with respect to the plaintiff fact sheets, the Plaintiff Steering
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Commttee already is doing exactly what they say they would |ike
this notice to facilitate. As well in Vioxx that process was
underway so that by the tine the settlenent offer cane to the table,
certainly the Plaintiff Steering Commttee had enough information to
ascertain whether or not they would like to accept the offer. And
certainly nothing is preventing themfromdoing that in this case.

And finally, besides the |egal issue under Rule 23 which
the United States submts clearly precludes the cert class, there is
a strong policy argunent to be nade that the request is because it's
not notice authorized under 23, all it is is an advertisenent. The
Privacy Act legislative history clearly was designed, shows the
Privacy Act was designed to protect mailing lists such as this list;
and the MDL statute and Rul e 23 case managenent provi sion provide
that the court nust ensure fairness for all parties, whichis to
manage the case that is before the court and not to inproperly
advertise so that new cases could be brought into the case.

And for the foregoing reasons the United States submts
t he notion should be deni ed.

MR. MEUNI ER: Judge, the only mandatory notice under Rule
23 is a post certification notice that there has been a cl ass
certified. Period. There is no other mandatory notice under Rule
23, there is no mandate that you send out a notice that there's been
no class certification. There is only a mandate that you send out a
notice that there has been. So it is the case that if you don't

send out a notice after Rule 23 certification people are exposed and
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the tinme runs.
You know, Rule 23 gives you such a thing called issues
certification. |If we are now going to focus on that forenost, first

and forenost, we have the concern on our side -- now, there are
certain common issues that we should take up in lieu of individual
bel | wether trials that can be di sposed of on a class basis. W nay
have to ask you to cert the case under Rule 23(c)(4) as an issues
cl ass, we may have to do that.

Now, nmeanwhile we'll be filling out our claimforns,
meanwhi l e there's over 100,000 absent class nenbers who are not

hearing fromus. One of the defendants knows exactly who they are

and will continue to conmunicate with them | don't think this is
an ideal set up to front-end |l oad class certification. | understand
why the defendants want it, | don't think it's the way to get us
where we want to get; because if we do that -- and we are going to

| ose sone tinme because we are going to have to nmake a proper record,
we are obliged here, we are obliged to urge certification at |east
of an issues class, we are going to have to ask for sone discovery,
we are going to have to ask for sone stipulations, we are going to
have to pay sonme attention to this if that's where we're headed.
It's the | ong road.

What will happen if you choose not to certify a class,
whet her or not a notice goes out, is you're going to get a |lot of
| awsuits filed once people realize that they no | onger have the

protection of American Pipe. Not just lawsuits filed by the people
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we're trying to contact, lawsuits filed by the 17,000 people we

represent; because once there is no Arerican Pipe protection we'll

have 17,000 people filing individual |lawsuits, and they will be
filed in Alabama and they'll be filed in Texas and they'l|l be filed
in Louisiana. So we can do it that way. | think it is a cunbersone
way to proceed.

And again, for the life of me, | don't understand the
resistance to the approach that was proven to work in Vioxx, | don't
hear it as a problemin terns of you' re going to bother people,
don't hear of it as a problemin terns of you're going to have a | ot
of people stirred and do sonething, all |I'mhearing is now why don't
we do it another way, why don't we do class cert first. Wwy? The
defendants want the tinme ticking on prescription, that's obviously
what they want.

MR. VEI NSTOCK: That's clearly why we want it.

MR. MEUNIER: And we'll deal with that, but | amjust
telling the court and opposing counsel what that's going to nean is
when that tinme starts running sooner rather than later, we're headed
to thousands of lawsuits being filed by known cl ai mants.

MR. WEI NSTOCK: That's the only place that you' ve | ost ne,
because never have | rejected the idea of tolling agreenents for
your 17,000 or any other 17,000 you sign up. | don't know where
they have to file an individual lawsuit if we have an agreenent on a
tolling arrangenent.

You want your cake and you want to eat it, too. You want
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to say we're going to proceed nmass joi nder but you want the class
hangi ng out there, the procedure hanging out there so ny case is
never prescribed, the statute of limtations is always interrupted,
and so there is no armaround it, no known uni verse because the

uni verse coul d al ways get bigger

MR. MEUNIER: It's fine that | represent the absent class
menbers, too.

MR. VEEI NSTOCK: As long as there's certification pending.

THE COURT: M concern is what of the class allegations at
sonme point the court will have to dispose of those, questionnaire or
no questionnaire, notice or no notice, at sone point the court wll
have to di spose of that, and you ve made that point and | think
clearly everybody agrees.

Wth this information if we were to proceed in this
fashion, and | understand the Vioxx argument and all of the
conplications of it, at what juncture would we encounter these cl ass
allegations? If we all agree that that's sonething that the court
must do, at what juncture would we encounter these allegations and
how wi || that not put us crosswi se |ater on?

MR. MEUNIER: | submtted the cal endar and organi zati on of
events in the proposal of the nass joi nder.

THE COURT: Yes, | have it here.

MR. MEUNIER: And in direct response, your Honor, under
this cal endar proposal, August 15 would be the date by which there

woul d be a required response to the notice. So our hope and
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expectation is that on August 15 we now know the critical m ssing
pi ece of information, which is who is and who is not comng forward
in this ML.

Now, we have a certification hearing under this schedul e
taki ng pl ace Novenber 19. So by the end of the year, by the end of
the year if the decision of the court is not to certify a class,

t hat beconmes arguably final by the end of the cal endar year. But
meanwhi | e on August 15 we'll know sonething that is to us terribly
i mportant, which is who is and who is not going to get on a tolling
agreenent and a fact sheet that renoves the obligation to file an

i ndividual suit and that tells us what clainms we're dealing with

Then the time is running fromthe end of the year on when
people's statutes of limtations will preclude themfromany |egal

remedy because there's no nore Anerican Pipe protection. And this

is again nore pertinent to the manufacturers than to the governnent.
So in answer to your question, it's a variable answer, but
if the trigger date is the end of the year and you take each state's
statute of limtations out and you know there is no nore claimfrom
that state. You know, this case nmay be remanded before the final
bell tolls. M hope is the case may be settled before the final
bell tolls. | hope that the case may be settled before, so we'll
get there, we'll get there.
What |'mhearing today is why don't we get there now? Wy
don't we just go ahead and do class cert ASAP and start the trigger

date? Well, you're still going to have that outer deadline out in
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the future, which | think will outlast the MDL. | don't pretend --
| don't believe that you're going to keep this MDL | ong enough to

await the final outer possible deadline for every possible claimto
be nade based on a trigger date of no class. | just don't think --

And if your intentionis to hold the MDL for that |ong,
assunme you would be holding it for that long to know, okay. Wwo is
in, who is out? Wy, let's seeif we can't settle. W get there
that way, too, it's just a longer, nore conplicated way. Yeah, we
have to do it.

The defendants have to know that people are not going to
hide in the bushes forever and | understand that. | actually think
this hel ps the defendants because it brings people forward sooner
rather than |ater and that was al ways ny understandi ng that we had,
you want people com ng forward sooner

So, Judge, that's the cal endar proposal we have is that
notice allows us to know in md August and the court reaches a cl ass
certification ruling in md Novenber.

THE COURT: Wiy don't we do this. Wy don't we just take
a few mnute break here and we'll cone back. This m ght be
sonething I mght want to take the weekend to ponder and get you al
back on the tel ephone on Monday at sone point, and it's got to be
rul ed on soon, by Monday, that would be ny intent. | could do so
with the court reporter here and get you all on the phone rather
t han reconvene here.

Let ne give that sonme thought for a few mnutes. |If you
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want to go ahead and use the restroomor whatever in the nmeantine,
it wll only be a few m nutes, but why don't we neet back here.
( WHEREUPON, A RECESS WAS TAKEN.)
THE COURT: Wy don't you all have a seat. | think that
it would be beneficial to take sone nore tine to |l ook at this over
the weekend. Let ne say generally that this has gone -- it's not an

issue as sinple as do we get the list of nanes to a third-party

adm nistrator to send out notices. It seens as though we have a
change in position on the part of the defendants with regard to this
class cert issue, which I was hoping and thinking that we had cone
beyond that.

But be that as it may, | amgoing to say what | said
earlier is we've got to stop having conferences where we kind of
bounce off-the-walls with all of these ideas; and the case is no
longer in the germnation stage, it's here, and I am going to have
to just start giving sone deadlines and we're going to have to
followthem Now, if we're going to go the class cert route, we're
going to have sone deadlines and we're going to foll ow them and
we're going to do themand get that issue off.

If we're not going to go that route -- and in suggesting
that |'mnot saying that that's how |l'mruling on this particular
issue -- but we can't keep having the sort of stream of
consci ousness procedure, and | guess I'mtalking to you nainly,
Andy, not as a criticismof you but as your commttee, you all are

not being specific enough and it goes to this issue of these
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affirmati ve defenses that go -- we've got to get a plan, a gane plan
here that everybody is on the sane page. |If there's sonething that
needs to be treated in an adversarial fashion, let's tee it up and
let's decide it.

But every tinme we get seemngly close to getting sonething
done, | amsensing that there is some wiggling off the hook. Sone
of your clients are giving you, or | should say your cocounsel, are
gi ving you sone flack about it. W had this with the idea of this
defense of we need to test every unit, and if the claimant's unit
hasn't been tested, the claimant can prove his case. |'ve said that
already and if that's an issue that needs to be put on the record,
then we need to put it on the record.

But | guess it's counterproductive to have a conference
where seemngly we're in agreenent as to a gane plan and then there
is sonme dichotony that |eaves here where we are not all on the sane
page. So the biggest aspect of that that's a problemtoday is this
i ssue of class certification, because | thought we had all agreed
that a nmass joi nder procedure, regardl ess of how we got to it, would
be preferable. That was before the governnment was in the case,
understand that and |'ve held to sonething that was di scussed or
agreed to when you weren't in the case. Nonetheless, we're now --
it's kind of brought to a head by this issue of notification in the
context that that notification is going to be given, as well as the
timng of the notification.

So that's the problem And | really want to take the
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weekend to think about it and work on it. | would like to get you
all on the phone Mdnday, | amthinking around 11 central tine.
That, of course, is all subject to ne being allowed in this building
on Monday with all of the Code Pink and whoever el se shows up out
here on Poydras Street.

MR. MEUNI ER:  What's happeni ng?

THE COURT: The Western Hem sphere or sonething rather,
the president of Mexico and Canada and every place else is comng to
Gallier Hall. Wiich I'"msure is going to be a great event, but
we' ve al ready been put on notice that access to our building is
subject to whatever security neasures they decide. |'mtold Tuesday
is going to be the worst of the two days in terns of us being able

to get here and work.

But assuming that we're here on Monday, | would like to do
it at 11 central tinme. | plan to be here and | don't think Monday
is going to be a problem That'll give me a chance to go through

the materials again and really give sone thought to what you al
have told ne today. These are all valid considerations, | don't
t hi nk anything that you' ve told ne, it's all grist for the mll, and
it'"s going to be a decision that is going to be a significant one
with regard to the course of litigation certainly between now and
the end of the year and possibly further.

My goal has always been to try to nove the ball down the
field on this thing and try to get, | just told the clerks, to get

fromPoint Ato Point Bin the nost direct, quickest, efficient,
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cost efficient and tine efficient fashion, and that's nmy overriding
goal here, too. So | need to figure out what's the best way of
doing it, whether it's what Gerry and Justin have suggested or
whether it's going the other way and teeing up the certification and
getting that out of the way. | had hoped we were beyond that, but
we never did agree to do one or the other, so to your credit.

MR. VEINSTOCK: | just briefly want to address it. |
don't know that we changed positions but the gane has changed. But
fromday one and today | still believe nmass joinder is the superior
way to approach the resolution of this case. The problemis | am
handed a class action, |'ve got to deal with it.

THE COURT: R ght.

MR. VEINSTOCK:  And | think the first conversation we had,
to use your analogy, was | want to take the wheels off the bus,
Gerry just wanted to take the air out of tires. Fromday one | said
class certification has to go away, whether it's by pleading or by
hearing, | understand that's changed.

THE COURT: You have. And | amnot being critical, | am
not suggesting that you represented one thing and now are telling ne
sonet hing el se. That was the discussion that we had and you're
accurately stating your position then. | didn't find it unexpected
that he's pled class certification because that is in several of the
conplaints that had already been filed. | interpreted that nore as
sort of a place marker to be dealt with in our efforts to go the

mass j oi nder route.
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And nmy question nowis howdo | get -- what is that route
and how do we get on that road sooner rather than later. |If we can

do this as a mass joinder case it's going to be a lot easier to
settle, ultimately we want to have that conversation here before we
start spinning these cases out back to where they cane from M
goal would be to get it all resolved here and not have to send
anyt hi ng back anywhere, to go ahead and get it all resol ved here.
But to do that we're going to have to have bellwether trials, to do
that we're going to have to get rid of sonehow this class
certification issue by either having a class or not having one.

And so we've got to figure out a way and |'ve got to
figure out a way to get fromhere to there. | don't think we
anticipated, |1'll speak for nyself, | guess | don't think that I
appreciated the gravity of this notice issue raising that decision
at this point forcing -- I don't want to say forcing, but certainly
inplicating that decision now And maybe that was naive on may part
to think that there could be a notice provision outside of a
decision with regard to how we're going to proceed as a class or as
mass joinder. But | think it does inplicate that bigger picture, it
does inplicate it.

| understand your argunent that it is not necessarily, and
ultimately | may agree with you, but certainly that is on the heap
of things that go into this decision is howit's going to inpact
getting fromclass to nass joi nder.

MR. MEUNI ER:  And, your Honor, for us again, it's al




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 395  Filed 06/26/2008 Page 49 of 53

49

about identification of clainms. W cannot resolve this case in this
MDL unless we identify the clains while we're here, not later, while
we're here.

THE COURT: | under st and.

MR. MEUNIER: And to ne identifying the clains is a
priority, and that's the whole point of our request for a |ist when
we know a list exists telling us each and everyone who is a
potential claimant. | realize it's an issue of timng and |
appreci ate the concerns that have been expressed.

But again, fromday one | hope we've been consistent, yes,
|l et's approach this as a nass joinder; but if we're going to
approach it successfully as a nass joinder and try to do sonethi ng
to resolve it, we have to know as nmuch about the clains as we can
possi bly know as soon as we can possibly knowit. And that's why I
don't think waiting for a class cert and statutes to run and all of
that, that's a slow boat, | amtrying to front-end | oad cl ai ns
identification, that's the whole point of it.

THE COURT: | ama cut-to-the-chase type of person.
mean, as far as |'m concerned, send out the notices, get everybody
in here, let's talk turkey, let's try a few, and get those skins on
the wal |l whichever way they fall and then close it down. But we
cannot ignore -- the procedure maybe inconvenient but it's there and
it's got to be enpl oyed.

Go ahead, Mchelle, you were about to say sonething.

M5. BOYLE: Thank you. Just to respond as a factual
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matter. That point that M. Meunier made assunes a lot. It assunes
that all of the people in trailers have clains, and, in fact, the
facts show that out of the over 100, 000 people there have been
approximately 4,500 or so, which is noted in our exhibits, that have
called FEMA with respect to concerns.

And so this factual basis underscores the governnent's
position that the purpose of this "notice" at this stage is not
notice in the true sense of the term wth respect to substantive
rights under Rule 23, it's just an early way of inform ng people
about the litigation, and in that respect resenbles nore of an
adverti senent.

THE COURT: Well, the other thing that troubles ne about
this whole consideration, it's really kind of unique, is the fact
that | think Gerry is right that one of the parties to the case, at
| east a party for right now, has this information and has been
comruni cating with the very people that are at issue in this case.
And | think that, if for no other reason, that distinguishes this
circunstance -- it's not an insignificant fact, it distinguishes
this circunstance fromthe other cases that we've been talking
about, the cases that you and | have been looking at. So that's
anot her concern.

M5. BOYLE: Your Honor, if | may address that very
briefly?

THE COURT: Very briefly.

MS. BOYLE: The United States isn't aware of any
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al | egati on of inproper conmunication regarding this litigation per
se, only actions taken pursuant to the Stafford Act to distribute
the assistance. |If the Plaintiff Steering Conmttee believes
there's been sone type of interference with respect to the
litigation rights of persons, the proper vehicle for redress for
that would not be a notion to conpel the list to sign everyone up
for litigation, but rather some type of petition for injunctive
relief or sone type of nmethod for the court to have received FEMA s
di stribution of the aid.

THE COURT: | understand that.

MR. MEUNIER: Al we're saying is you' re comuni cating
about a key fact in the litigation, which is fornal dehyde | evel s and
the safety thereof. It goes to the heart of the case. And
pretermting your right to do it or whether you have the right to be
doing it, you re doing it and it's happening, and | think these sane
peopl e who have potential clainms ought to know that there is a way
to assert a claimin the MOL and a tine to do it in. Period. It
doesn't seemfair to ne that they're being filled wth information
fromthe governnent about what these | evels nmean but hearing nothing
at all about the opportunity to address and exposure of clains if
t hey choose to nake them

W went out of our way with this notice to include bold
print |anguage. Look, we are not telling you you have a claim we
are not telling you you have a valid basis for a claim we're not

meki ng any assertions on that. W're just alerting you to this




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 395  Filed 06/26/2008 Page 52 of 53

52

forum Anyway.

reach you at the nunbers we already have at 11 --
MR. MLLER: Certainly, yes.

THE COURT: -- on Monday? |If for sonme reason you're at a

all of you all. For instance, if you three are not together, we

you al | .

have the court reporter on Monday to take down what ever we di scuss
whil e on the phone Monday. Ckay?

MR. MEUNI ER: Thank you, Judge.

MR. M LLER: Thank you, Judge.

THE COURT: Al right, thank you all.

MR. VI NSTOCK:  Thank you, your Honor.

M5. BOYLE: Thank you, your Honor.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x * % * * *

THE COURT: Let's do this. Wy don't we plan on -- can we

di fferent nunber, call ny chanbers and | et us know where we can find

will get you on the line separately wherever you are. And |likew se

Let ne try to work through it alittle bit, and we'll also
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