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3
PROCEEDI NGS
( MONDAY, APRIL 21, 2008)
( MOTI ON PRCCEEDI NGS)
THE COURT: Let's do a roll call
MR. MLLER: This is Henry MIller. | think your secretary

cal l ed Jani ce Jones, and when she didn't answer we don't knowif we
can hang up but Janice Jones' line is still open and going into her
voi ce mail

THE COURT: | amquite certain we can shut that off
because we have Karen, the court reporter is back with us in the
conference room where we net on Friday, so for the sake of recording
we'll have a transcript of all of this anyway.

MR. MLLER: Your Honor, | amin a different office. It's
her voice mail, Janice Jones' interoffice that apparently picked up.

THE COURT: Ckay. Well, it wll probably go on well
beyond our discussions here. Wo else do we have on, Henry and who?

MR. MLLER: Mchelle Boyle is wth ne.

M5. BOYLE: Good norning, your Honor.

MR. MEUNI ER:  Jerry Meunier and Justin Wods for
plaintiff.

MR. VEEI NSTOCK:  Andrew Wi nstock and Joe {d ass.

THE COURT: W will give you a progress report here. The
first group of protesters have showed up and staked out the

territory next to Mother's restaurant, which was pretty w se on
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their part. | amhappy to report that they are the trade unioni st
group who are conpl ai ni ng about jobs going across boards. So we'l]l
try to give you an update as the day goes on. But it is as we
expected it would be, and it's only just begi nning.

MR. WOODS: They conpl ain the debris sandw ches are too
heavy in grease.

THE COURT: | don't know if |'ve ever heard that
conpl ai nt .

MR. MEUNI ER: Coronary artery manufacturers.

THE COURT: | spent the weekend going through the issues
we tal ked about, and as | told you, it's an inportant issue and it's
an inportant juncture in the case. And there are a | ot of conpeting
argunents, all of which are pretty good ones, pretty legitinate
argunment. | don't think there is anything here that we can just
toss off to the side as being not significant of a concern. | do
have sone foll owup questions for you, though, in the course of
t hi nki ng about it over the weekend and tal king to Jennifer and
Amanda about it. Some things that didn't come up during our
di scussi on.

First of all, this list, what we refer to as the "List"
with a capital "L", is that sonething that is exactly that in either
el ectronic or witten forn? In other words, are we tal ki ng about an
actual list or are we tal king about a group of nanes that we think
are discernible in the grand schene of things? Henry or Mchelle,

do you all know that?
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5
MR. MLLER: Your Honor, the answer is, no, | don't know
if there is just a single database or list. |In fact, there's bound
to be four separate databases at | east because FEMA keeps the
information on a state-by-state basis. As to lists, no, | don't
know, your Honor, one way or the other.
THE COURT: | take it, Jerry, Justin, you all have no way

of knowi ng that at this point?

MR. MEUNIER:. W do not, we just assune that the data is
there in whatever formit exists.

THE COURT: But it's not as sinple as sinply pulling a
di skette out of sonebody's desk or sone vault sonmewhere and pl uggi ng
it in and printing up mailing |abels.

MR. MLLER: | don't think that it would be that easy.
wi sh it was.

THE COURT: Not that it would be difficult, it's not that
easy. There is no "list" per se, and | use the word list in quotes,
there is no "list" per se, it rather is stored information that
m ght be in nore than one source. But that's hel pful to know

In ternms of what FEMA has already sent -- and again, | am
tal king about only mailings that pertain to this fornmal dehyde
issue -- we would like to get from we neaning nme, would like to get
a copy of everything referencing the fornal dehyde | evel issue sent
to anyone on the "list" in whole or in part. |If we refer to the
list as a whole, we recognize that that nmay be apportioned out by

state or by manufacturer or however, is that sonething we can get
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our hands on fairly quickly? And | just need one copy of each thing
t hat was sent out.

MR. MLLER: You want a copy of everything that was sent
out to the occupants relating to fornmal dehyde?

THE COURT: Correct.

MR. MLLER: And that would start with probably the
brochure back in July of 2006 | think

THE COURT: Well, perhaps.

MR. MEUNI ER:  Judge, can | ask a classification, which
m ght help as we discuss this point. Are we including not just FEVA
comuni cation but CDC? Because | know the Oficer for D sease
Control had sone communi cation was wel | .

THE COURT: | think that it would be appropriate to
include that -- what | would Iike to do is be able to | ook at what
has been sent to these people, or a portion of this list, people who
are on the list or a portion of the people on the list, a portion of
the list, I would like to see what information they have already
received fromthe governnent.

MR. MLLER: | understand, your Honor. W can put that
together. Oobviously | don't know howlong it wll take. W have to
talk to FEMA, but obviously we will provide you with whatever has
been issued out to anybody in a trailer relating to fornmal dehyde.

THE COURT: Relating to formal dehyde, exactly. | hope
that's a definition that is usable. |If there is a dispute or a

guestion as to whether sonething is or is not relevant to
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f ormal dehyde, then | woul d suggest including it in what you can get
me. You can either e-mail it to nme or fax it to ne, whichever way
is convenient. | assunme there was a series of notices of sone sort
that were sent, including those that were sent in the last six to
eight nonths relative to CDC testing and FEMA's plans to rel ocate
people as a result of that testing.

MR. MLLER: \Whatever it is, your Honor, we will get it
together and give it to you. Sone of it may have been sent to
peopl e whose units were just tested, others may be sent to all
people, I don't know. And we will put it together and organize it
appropriately so you can identify it.

THE COURT: That's a material distinction that we don't
get to just yet because you may have people who lived in trailers or
units and vacated those units before July of '06 which would have
been alnost, well, it would have been 11 nonths after at | east
Katri na, perhaps maybe ni ne nonths or actually ten nonths after
Rita; but at any rate, you may have notices that were sent
specifically to those still residing in units at the tinme of the
mai ling but not mailed to others who previously lived in units. |Is
that a fair statenent?

MR. MLLER: Your Honor, | think the way -- there is only
notices that would have been sent to anyone who probably was still
occupying the unit and who identified, whoever that was, give you
the notice, say these notices were provided to anybody who was in

the unit at these tines when this was sent out. People when
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vacat ed, obviously they probably wouldn't have gotten it.

THE COURT: | think that's a distinction if it can be made
who the intended recipients are by that general categorization with
each notice can be provided to ne, that wll be very hel pful.

MR. MEUNI ER:  Your Honor, Jerry Meunier, if I could ask
one nore clarification. | know that sone witten material was
actually handed out at sone of these FEMA trail er parks as opposed
to being put in the mail, and could | ask for clarification on
whet her the court is going to request all witten information
regardi ng formal dehyde both mail ed and i ssued by hand?

THE COURT: D ssem nated whi chever way, that's correct.

MR. MLLER:. W are supposed to identify and produce any
information that was rel eased or dissem nated by the governnent to
trailer occupants relating to formal dehyde.

THE COURT: Right.

MR. MLLER It's ATSDR, whether FEMA's got and has it, we
will give it to the judge.

THE COURT: If it was handed out at a trailer |ocation,

t hi nk FEMA had sone neetings here in this area, it was handed out.

If it was publicly dissem nated regardl ess of the neans, mail or by
hand or whatever, | would Iike to have the chance to review that
material. And to the extent possible, designate to whomit was
directed, whether it was directed to anyone who appeared at the
nmeeting or whether it was directed by mail to only those who resided

inunits at the tine it was nail ed, that would be useful to know.
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That's the first thing.

The second thing with regard to the class action issue
t hat cane up, we spent sonetine tal king about how and why we woul d
handl e class action in a particular order on our tineline of events,
and at that tinme it becane clear that: (a) the court would
necessarily have to rule on a class action certification issue at
sonme juncture; and (b) the defendants, as well as the governnent,
were contending that it would be inappropriate to send any notice to
anyone -- | say any notice, the notice that the plaintiffs
prepared -- to anyone prior to such certification resolution and
that their position was that we should do the class cert hearing
sooner rather than | ater.

Jerry, you nentioned, gee, that's going to have to nake us
do sone di scovery on class cert. Wat would that discovery include?
"1l be honest with you when | think about it, and |I am obvi ously
not dealing with your end of the case in particular, but when
think about it it seens |like nost of the class cert issues we
initially get into are either not at issue in this case or are
easily discernible.

MR. MEUNIER: Well, your Honor, we're going to have to,

t hi nk, unpack the issue of commonality if we're going to tee up
cl ass cert sooner rather than later. And by that | think nunmerosity
speaks for itself.

THE COURT: Right.

MR. MEUNTER: | think typicality is just a matter of us
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nam ng, if necessary, by amendnent to the master conpl aint
appropriate reps fromeach state. Commonality to ne is the key and
of ten nost disputed elenent of class cert, and | think it would
behoove the plaintiffs to propose, and | think we've done this in
the master conplaint, but what we consider to be common issues; and
then the defendants will have to propose what they consider to be
i ndi vidual issues. And there may be sone di scovery needed into the
extent to which, for exanple, levels of formal dehyde have across the
board inplications that don't require us to go case by case to
determne injury.

So I know | am not being as specific as the court would
like me to be at the nonent, but | amtrying to, | guess,
comruni cate that if we are going to focus on that, we the plaintiffs
are going to be obligated to at | east nmake sure that we have a
sufficient record for you to nake this decision in an appropriate
way. And | can tell you from experience that comonality is going
to be the controversy, and | don't know that we can just do that in
t heory as opposed to having sonme record made about what facts tend
to support the identification of our list of common issues and what
facts tend to support the defendants' expected argunent that there's
too much individuality to certify a cl ass.

THE COURT: Well, but in ternms -- | agree wth your
anal ysis of the issues, | think nost of themare readily apparent
such as nunerosity, obviously the conpetency of counsel to represent

and handle a class action, and so on. So commonality is really
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where the issue is going to be deci ded.

What di scovery woul d you need fromthe other side, either
t he governnment or fromthe manufacturer defendants that woul d have a
bearing on commonality?

MR. MEUNIER: Well, for exanple, what kinds of synptons
are associated with the levels that are typically found in these
trailers? |Is there sone way if we were going to handle it as a
class to serve up questions to a jury in a common issues trial that
certain ranges of PPMexposure will or will not lead to certain
types of synptons. And are those synptons found in a sufficient
nunber of plaintiffs so that the response, the dose response to
formal dehyde in these trailers is an issue that's comon and t hat
predom nates over individual nedical idiosyncrasies.

| think we have to get into sone of the science of
f or mal dehyde, we m ght have to have sone experts testify about that;
we're going to have to put on sone evidence about testing results
fromthese trailers. As the court knows, the plaintiffs have been
testing trailers and the defendants are undertaking a protocol to
test trailers, FEMA's got of course their own set of test results
fromCDC, so we will have to get all of those test results | ooked at
and see if we can all reach sone understandi ng about what the |evels
have been. To the extent we agree on test results or don't agree on
test results, that goes to comonality.

So | think sonme discovery needs to be conducted into test

results, the nedical inplications of those results, and then | al so




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 396  Filed 06/26/2008 Page 12 of 54

12

t hi nk sone, perhaps, study of the synptomatol ogy reported by
plaintiffs to see to the extent to which that pattern of synptons
responds scientifically to what |evel.

THE COURT: Let ne ask it a different way then. That
bei ng the case, you suggest in your proposal regardi ng proceedi ng on
a mass joinder basis that a class certification hearing could be
conducted as early as Novenber 19th, 2008, along with the notion to
certify being filed on Septenber 26, 2008. Wat can be done to nove
those dates forward? And | amthinking of noving those dates to
perhaps in July. 1Is that doable or are you suggesting by describing
that discovery -- because a lot of this information is going to be
i n your hands al ready.

MR. MEUNNER: Right. It wll be, Judge. | don't, you
know, as | sit here | doubt seriously that the plaintiffs can cone
up with the kind of record that I think we need on commonal ity by
July. W represent, as you know, to date, a nunber of class nenbers
already. But | don't know where we stand on test results, we have
the whol e issue of the statistical extrapolation, which | think also
ties into this, to what extent are we going to have an evidentiary
basis to take certain levels in a sanple testing group and extend
those out. | think that has to be teed up

So we have to get our nodel, our statistical nodel in
shape. W' re beginning the process of the fact sheets, which is the
assenbly of clains data, but we're not going to be there by July in

terns of getting a conprehensive data set on our clains.
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THE COURT: But you feel certain that you can be there by
Sept enber 26th enough to file a notion, is that correct, based on
your subm ssion here?

MR. MEUN ER: Yes.

THE COURT: Ckay. And that is the type of stuff that you
woul d need, for instance, your statistical sanple, that is the type
of stuff you're going to need to try the cases anyway?

MR. MEUN ER: Yes.

THE COURT: We're not superinposing additional work for
the class cert hearing.

MR. MEUNIER: W're not, but as you said, the statistical
nodel is needed for both purposes.

MR. WVEI NSTOCK:  Judge, we certainly on the defense side,
one thing | was prepared to tell the court this norning, |I can
absolutely live wwth the Novenber 19th date and we appreci ate that
that's noving this towards what |'masking for, an early resolution
of the class issue.

MR, MEUNIER: Well, this is -- ultimtely the issue before
the court at this point is mailing notices to people under whichever
procedural device we choose, whether it's a Rule 23 or Rule 26 or
however you want to consider it. So what | amtrying to do is to
figure out where we can, the soonest we can broach this class
certification issue -- because one of two things is going to be
true, either the court will certify a class in which case there wl|

be notification, and the defendants' conplaint was, well, then there
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will be two notifications, a prehearing notification and then a post
hearing notification. O the court does not certify a class, in

whi ch case we're going to go the mass joinder route. And in that

ci rcunstance, perhaps there is a notice to be sent anyway.

THE COURT: But by all accounts, we're going to do the
class certification hearing. | haven't heard anybody say, Judge, if
we do the notice we're not going to have the class cert hearing.

MR. MEUNIER:  No, your Honor. This is Jerry, and we've
always felt that what the defendants need is legitimte, nanely

cl osure on Anerican Pipe. And frankly we need that.

THE COURT: Oh, | know.

MR. MEUNIER. W're going to try to figure out how many
clainms we're dealing with this in the MDL while we have this uni que
opportunity, we need to have -- we need to nove toward cl osure on
that which requires that the tine began to run should you deci de not
to certify a class. So we don't want to postpone that indefinitely,
but we're trying to hit that sweet spot between doing it when we
have a sufficient record and getting underway with cl ai ns gathering
ahead of tine and that's -- that was the purpose of how | laid out
t hose cal endar dates.

THE COURT: Let nme stop here for a second. Henry, Jan
Jones, is she needed? Does she need to be on this conference
because she called in?

MR. MLLER: No, we're okay. W can informher what's

going on. | can't commt to anything w thout her.
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THE COURT: xay.
MR. MLLER: Al we're doing is producing the docunents,
wWill just need to get in touch wwth FEMA to find out howlong it
will be on that.
THE COURT: | just wanted you to know she is on the other

l'ine.

MR. MLLER: Ckay.

THE COURT: Cetting back to our discussion though, if we
can't do it in July, can we not nove this class cert hearing up? |
mean, and | hear your clients saying, |ook, as long as a class cert
is there -- we didn't think it would be there once the master
conplaint is filed -- but nowthat it's there we can't do anything
until that's deci ded except our expert testinony, that's kind of
where | hear you comng fromon this.

MR. WOODS: Judge, ny belief is we could nove it up, but
|"monly half of the equation. | wll tell you that | |earned
Friday that -- maybe it inpacts this, maybe it doesn't -- July 15th
we're not getting 20,000 fact sheets, we're getting 700 fact sheets,
whi ch was not ny understandi ng and maybe it was the court's, | don't
know. But obviously the nore information we have the easier it is
to digest class certification and go forward fromthere.

MR. MEUNI ER: And, Judge, this is Jerry, Andy and | spoke
about this after we |eft your chanbers the other day and we've
al ways understood Pretrial Order No. 2, | think the | anguage does

support this indication that it inplies the July 16th deadline for
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plaintiff fact sheets is set forth in PTO No. 2 applies to all
plaintiffs nanmed in actions that are pending in the MDL. And that
is a group of, as Andy said, | guess about 700 naned plaintiffs.
Andy felt that the intent of it was to get a PPF produced, a PPF
produced for all of the plaintiffs we have identified as being
represented in this case, which is a nmuch | arger nunber.

THE COURT: Well, the nore the better. 1Is it not possible
to get all of the PPF' s that are done?

MR. MEUNIER: It's a nmechanical problem \Wat we're doing
right now, just so the court knows and counsel knows, we are
interviewng and hiring contract |abor to staff a central |ocation.
We've cone to the conclusion that we don't want to | eave the
execution of these plaintiff fact sheets to a scattered, renote
operation where we nmail themoff to people and they cone back
through the mail or they don't conme back through the mail. W're
trying to set up a central |ocation where clients can cone in and we
can have the data inputted electronically and the fact sheets done
that way on a rolling basis. So every day we're taking steps to
find a place that we can | ease and to put people in that place.

And then, you know, we're going to do it by |awer group;
in other words, the D Am co people will conme, the Gai nsburgh peopl e
anot her day, and et cetera. But we're not at a point today where we
can start that process, we're working on it. But | think it would
be very difficult by md July to have all, you know, 17,000 people

done by then. | just don't see that happeni ng.
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THE COURT: WII you have nore than just the naned
plaintiff 7007

MR. MEUNIER: | hope so, but | hate to make a conm t nent
to the court that | can't keep.

THE COURT: | amjust saying the nore the better. |If
we've got -- | mean, | understand if you can't get whatever 18 or
20,000 peopl e done by July the 16th or whatever the date is, but we
can do nore than 700 I woul d think.

MR. MEUNI ER: And, your Honor, we probably can. But |
mean that was the whole point, too, of the fact sheet and tolling
agreenent was that once people -- the way people got protected
agai nst the statute of limtations was signing the tolling
agreenment, And the way they got that benefit was by doing the fact
sheet. So as we identified claimants through the fact sheet process
they sign a tolling agreenment and we put themover in the colum
where they can be treated on a nmass joi nder basis.

THE COURT: R ght.

MR. MEUNIER: So we have this concept that we would do it
on a rolling basis, |I figured we could do our 17 or 18,000 in
roughly a three nonth period. So | agree with the court and with

Andy, the sooner we get started the better. Like | say, we're

trying to get our operation up and going but it's nowearly -- late
April. Even if we had the office up and running early My, My,
June, July, we'll get as many done as we can is all | can say,

Judge.
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THE COURT: Al right. Well, the order does say each
plaintiff named in an action.

MR. MEUNIER: Yes. Right now that's only about 700
peopl e.

THE COURT: So | think that Jerry and Justin's
interpretation of the order, page eight of the order, Section Cis
correct. But it doesn't in any way suggest that we should not be
produci ng these things sooner rather than later. So | understand
what you want, Andy, and | amwth you, but strictly by the wording
of the order that's what they're obligated to do. | would like to

see it many nore, as many as possi bl e.

MR. VEI NSTOCK:  Right, Judge. | was just saying that it
was obviously a disconnect. | am saying any order, by not doing it
by the 15th --

THE COURT: Right.

MR. WVEINSTOCK: It kind of dovetails into so nmany nore
i ssues, so the nore the better. The comopnality is the issue, we'll
know a | ot nore about what's comon and what's not. 10,000 fact
sheets instead of 700.

| know, and |I've raised, we want to test as nmany trailers
as we can identify. The governnent wants to start destroying them
this fall, the nore | have, the nore | can test, the nore
information | have. So |I am not suggesting they're violating the
order by reading it this way, but | hope there is a happy nmedi um

bet ween seven and 20, 000.
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THE COURT: Wiy can't we -- tell nme again why this is an
i npedi nent to noving class cert up froma Novenber date, being filed
in | ate Septenber and being heard in Novenber, noving that up a
nmonth or two or three?

MR. VWEINSTOCK: | don't think it is, your Honor, if we can
see sonething -- we don't need every single fact sheet certainly to
make that happen. But if we can see eight or 10,000 that we can
digest, that will be fantastic and we should be able to nove the
hearing up a nonth.

| agree with you and | appreciate what you' ve been sayi ng
and Jerry's been saying, we need a nerit determ nation of class
certification, and obviously the sooner the better. So I am
certainly not going to sit here and push that in 2009 or if we can
nove it up a nonth that's fine by ne.

THE COURT: As a result of the hearing on Friday and ny
consi deration of it over the weekend, it's occurred to ne -- it
shoul d be apparent to you now that it has occurred to ne that unlike
our initial feeling that we could put class cert on the back end, it
probably needs to be di sposed of on the front end, and | think we
were all hoping to do it the other way, but we are where we are, and
with regard to any kind of tolling or any type of nass joinder, we
sinply can't do it absent the court's ruling on class cert. So |
think we need to pick up mantle and get that done.

The reason this has cone up now because of the issue of

mai ling notices to people and how and under what procedural vehicle
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Wi ll those notices be mailed if they are going to be mailed, so
that's why we're getting into this now |If it's got to be decided
it's got to be decided and that's what |'m here to do.

| would like to go ahead and tee up the class cert
hearing. | really would rather not wait until Novenber on the one
hand. On the other hand if you all tell nme that it's inpossible to
do in July, then nmaybe we can pick sonetine between July and
Novenber to get class certification disposed of.

Clearly if aclass is certified notice is going to go out
to the people who are potential class nenbers, and that list, such
as it is, is in the exclusive possession of the governnment. So what
do you all think, does anybody disagree with the idea of getting
class certification out of the way, contrary to what our initial
t houghts were in handling this?

MR. MLLER: Your Honor, this is Henry MIller. The
governnment's position on -- | stated this earlier in chanber
conferences -- class cert has always been class certification had
been teed up as early as possible, and when | first noted that we
were not a party and hadn't been served. And the governnent's
position hasn't changed on that.

THE COURT: Al right.

MR. MEUNI ER:  Your Honor, | need to nention one other
factor in all of this is that we don't have all of the defendants
yet in the case.

THE COURT: Right. R ght, but we will. Wat's the answer
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date we gave then? It's com ng up

VMR. VEI NSTOCK:  May 18th, the 12(b) date, but they'll be
t here.

THE COURT: And | thought about that. W can encounter
all of our Rule 12(b) notions, all of the notion practice that's
going to be filed later this sumrer and probably will be set for
hearing well into the fall, if not even after the first of the year,
all of that can occur simultaneously to class certification. So as
wel | as the preparation of expert reports, selection of potential
bel | wether trials, all of that can occur separate and apart from
this class cert hearing. | amnot suggesting that we drop what
we're doing and turn our attention to class certification. Nowit's
going to be alittle bit nore work intensive, that's why we have the
comm ttees and whatever subcomm ttees you' ve been able to establish
totry to handle this.

MR. MEUNI ER:  Your Honor, | wonder whether class cert
ought to be addressed before 12(b) notion practice concludes. The
12(b) notion practice is going to help shape the nature and extent
of sone of the conmmon | egal issues. In other words, we're going to
propose that there are X nunbers of common | egal issues and sone of
those issues may rise or fall with your decision on 12(b) notions.
So | would hate to be addressing comonality under Rule 23 at a
monment in tinme when it's still not clear what the course is doing on
the 12(b) notion practice.

THE COURT: You're saying if you don't have certain clains
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that would i npact the appropriateness of the use of the class
vehi cl e?

MR. MEUNIER: Correct. Suppose | convince you that we
have ten comon issues but three are the subject of a 12(b) notion.
| don't know how the court is going to go about deciding Rule 23
commonal ity if you haven't decided yet how many of the conmmon | egal

issues exist. So | just think logically we ought to set this

t hrough the 12(b) phase of the case before we submit a decision on

class cert to you.

t he exi stence of those clains, can't the court go ahead and either
make that assunption that the clains are there or, in fact, handle
t hem si nul taneously such that, | nean, if you tell ne this class
rises and falls on these particular groups of clains or that the
ot her side says, well, Judge, if you take that claimout, if we're
successful then they really don't have a class, | nean, can't that
all gointothe mx? | nean, it shouldn't affect your scheduling i
the court determnes that a 12(b)(6) determ nation inpacts cl ass
certification.
| guess what |'msaying is we don't necessarily have to

tel escope out on our tineline these issues, we can consider the
inplications of themwhile those notions are pending and, in fact,
reverse the order of our rulings on those notions if we have to. |

other words, | can rule on 12(b)(6) and then rule on class cert or

cal endar situation up so that we can be sonmewhat confident we'll be

THE COURT: Well, if class cert is in any way dependent on

f

n
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can rule on class cert making assunptions on 12(b)(6)s or | can rule
on cl ass cert because the 12(b)(6)s don't in any way inpact that
deci si on.

MR. MEUNTER: | think there are options to the court, | am
just pointing it out.

THE COURT: Yes.

MR. MEUNI ER: Let's take nedical nonitoring. | know that
the -- | would assune that the defendants are going to in notion
practice raise the question whether nedical nonitoring as a tort
remedy is or is not available under any or all of the four state
| aws at issue

MR. WVEI NSTOCK:  You're correct.

MR. MEUNIER: And there will be a different analysis per
state. Well, nedical nonitoring relief is by nature a class w de
remedy and woul d be assertable in nmy view as a common | egal issue.
So if in deciding whether it is or is not to be weighed as conmon
issue, the court will be taking into the question whether or not it
exists as a matter of |aw under the state laws in question. So |
just think there are sone overlap there.

And ny thought was that we woul d have the 12(b), you know,
and the whol e point of the master conplaint as you know was to tee
up a vehicle to dispose of |egal issues that were common.

THE COURT: Right. But the conplication though, as Andy
has pointed out, is the class, the assertion of a class in the

master conplaint. | don't have a problemwth it, | am not
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surprised you do it, but the defendants have, that has given them
cause to hesitate and the net effect of that is to keep open any
type of tolling agreenent that -- actually kind of obviates the need
for tolling agreenents if everyone is going to be considered
potential class nenbers. So it's raised, that issue, sooner than
think we had all wanted to get to it, and so it's there and | don't
mnd getting to it. | agree with what you're saying, we could
happily march off to encounter all of the 12(b)(6) notion practice
and all of the other notions and rule on that, but the problemis
that we have this class assertion that also needs to be tended to in
the context of this notification issue.

MR. MEUNIER: Well, your Honor, it does need to be tended

to, and again, | cite the Vioxx case with the proposition that you

can actually postpone it if you want until after you' ve even done
bel lwether trials. | amsensitive to the need to interrupt or end

t he suspension effect of Anerican Pipe, | amjust again trying to

suggest that noving it up, you know, does cause there to be activity
in the case addressed to class cert when we're also trying to get up
and runni ng on sone other inportant things. | don't want the wheels
to cone off here.

THE COURT: Well, it does.

MR. MEUNIER: If | could suggest a way for your Honor's
need to get to it and Andy and Henry's need to get to it, but at the
sanme tine | just don't know that the Novenber date is -- | thought I

heard Andy say earlier that he could live with it, | don't know that
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that is --

THE COURT: He did.

MR. MEUNIER: | don't know that that's problematic for the
court if we know we're going to do it in Novenber and we do the
notification and we get an August identification of how many nore
clainms we actually have to process through the fact sheet and
tolling agreenent approach, we'll have a lot to do and we'll have
the 12(b) nmotion stuff to do. | don't know why that's problematic.

THE COURT: Okay. Al right. Let ne ask Henry and
M chelle, are there any plans that you're aware of, is it
contenpl ated that any future mailings will be nade by FEMA or CDC or
soneone on their behalf to anyone on this lIist or any subgroup of
people on that list as we sit here today? Do we know if there are
going to be any other witten comuni cati ons nmade?

MR. MLLER: The answer is, your Honor, | do not -- we do
not in the torts branch, we don't involve ourselves with the
perspective actions that are related to health and safety. W don't
figure it's our -- we're not the appropriate person to be
interjecting litigation issues into what the governnent should be
doing to protect health and safety. So it's not sonething |I've kept
up with or amaware of. | obviously can inquire of FEMA to that.
FEMA is trying to nove the people out of the trailers as quickly as
possi bl e and maybe contacting sone for those purposes |'msure. But
that's all been done through contractors anyway.

So the answer is, the quick answer is, no, | don't know,
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and | woul d need to check wth FENA.
THE COURT: Jerry and Justin, can you all take this
notification that you' ve prepared as a proposal, it's about three or

four pages long, can that not be distilled down into a single

par agr aph perhaps that says, that discloses the existence of the MDL
by docket nunber or however you want to identify it and further
states that, you would have to play with the wordi ng here, but
further states, it provides the web site, which we are going to have
online here at the court, and contains your address as liaison
counsel, a mailing address, not with your nanes, but sinply as

i ai son counsel, a paragraph that could be included in any future
FEMA or CDC mailings, can you all distill this down to a single
par agr aph?

MR. MEUNI ER:  Your Honor, we will certainly try. You have
probably al ready discerned that | have a hard tine saying things in
just a paragraph. And I'll take credit for being the author of that
proposed notice, and | think | nentioned this, there are experts out
there, you have to pay for this service, but there are experts out
t here who know how to take | awyer words and convert theminto words
that the average person can understand. And | will certainly do ny
best to work with these people and try to get it condensed as nuch
as possible out.

MR. MLLER: Your Honor, if |I can speak, what | gather
you're contenplating is requiring FEMA to include in any future

notice the litigation information regarding the litigation and the
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ongoing litigation and the ability of the persons to join in this
l[itigation. And that's going to put nme in a very awkward situation
because it's going to basically result in nme having to nmake
suggestions or |egal advice on how FEMA shoul d proceed with issuing
notices that relate to health and safety matters because it
inplicates the litigation. And | think that's problematic. If
notice is going to go out, that notice should be separate and apart
fromany safety or other information that is issued to these
persons. Leave the safety and health information that FEMA is
issuing to this litigation, | think, it's just -- well, | knowit's
i nappropri ate.

THE COURT: Ckay. Well, if that's the case then surely
FEMA or CDC or anyone el se acting on behalf of the governnent, if a
notice is mailed to any group of people perhaps that's where that,
those, the identities of those recipients or intended recipients
could be provided to a third party adm ni strator who can then send a
notice such as the type that | amtal king about and that Jerry's
tal ki ng about, |I amtal king about prospectively. Because | don't
know, and maybe you don't know as we sit here, FEMA may not even be
mai | i ng things to people who noved out of trailers sone 18 nonths
ago. The list of people that are being mailed to today and
hereafter could be a very Iimted universe. But nonethel ess, those
people are getting mailings or will be getting mailings.

So if that's the case, and I amcomng full circle here to

my first set of questions when we started this conference, if people
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are getting information, they should get information, naybe not in
the formthat's drafted here in this 23(d) notice, but just

di scl osure information as to the exi stence of the MDL and a way to
access information for the MDL at this juncture.

And if | understand you, your position, and | am not
insensitive to it, but the other way woul d be that every tinme FEVA
does a mailing, plaintiffs counsel and defense counsel will be able
to see it and then they can nmake a determ nati on whet her they want
to send a preapproved notice that everybody will see that will go
out in connection with FEMA' s notice, and it will be done at
plaintiffs' expense by a third party admnistrator. Plaintiffs wll
not be provided with nanmes and addresses to whomthat notice has
been sent.

In that context, that's why | am asking to see what people
have already been sent. And if it is sonething that is so fact
neutral or advice neutral that doesn't warrant a followup mailing,
then so be it. But if it is sonething that arguably could be
consi dered advisory in ternms of exercising rights, then perhaps
that's worthy of a followup. Again, not with necessarily the
notice that plaintiffs have prepared here, but sonething that
di scl oses the existence of the MOL and a way to get further
information on the MDL. Because | know at |east sone of the notices
that FEMA has sent out or CDC has sent out says, here is what we
know about this and they speak in general terns and then they say we

wi Il be having sonme type of neeting or sonething in your area and
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inviting people to attend to obtain information. It's
informational. And if we're going to provide information, we need
to provide information that is balanced -- well, to quote the

popul ar phrase, fair and bal anced.

So there's got to be a way to do this. And | am not
suggesting that your prior notices that were sent out were not fair
and bal anced, but | haven't seen those yet in order to determ ne
whether a followup in the formof some MOL notification is
necessary. | amnot signing on to the idea of, hey, give us the
list of everybody whoever applied for a FEMA trailer or lived in a
FEMA trailer and we're going to send out this notice to all of those
peopl e.

MR. MLLER: Fromwhat | can gather, your Honor, what the
court is indicating is that it's not the Privacy Act rights or Rule
23 that concerns the court, but it's rather the fact that FEMA or
CDC or governnent entities are currently in contact with persons who
are residing in trailers or perhaps had resided in trailers and
conveying to theminformation regardi ng fornal dehyde; and further,
that the information may justify the plaintiffs or even the
manuf acturers issuing their own notice to rebut anything that is in
the FEMA notices to these persons by virtue of the fact that these
persons are putative class clai mants.

THE COURT: Well, | will substitute, you use the word
rebut, | would use the word suppl enent.

MR. MLLER: Ckay.
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THE COURT: Well, | think it makes a difference. | think
it makes a difference. Because the information that FEMA is and CDC
is providing to an individual may be entirely correct and
appropriate. | recognize their obligation to take that action and
we're not suggesting, | don't think anybody is suggesting that FEMA
or CDC up to this point has failed to give adequate notice in this
| ast, these last few nonths. Their allegations that they fail ed,
they were aware of things and failed to give notice at the tine they
were maeking trailers avail able, housing units available. But I
don't think anybody is saying, hey, |ook, you know, you knew about
this in Decenber or January, this past Decenber or January and you
just sat onit. | think that there have been press conferences held
and mailings that have been nade that have been a followup to what
has been discerned by CDC in the last six or eight nonths.

MR. MLLER: | understand that, your Honor

THE COURT: But, Henry, | think --

MR. MLLER: | guess what I'mtrying to understand the
vehi cl e by which the court would then order this notice is through
what, Rule 23 -- | don't think it contenplates Rule 23 or the court
order exception to the Privacy Act.

MR. MEUNIER: | don't understand that comment, your Honor,
| think the whole thing is predicated on Rule 23 and the court order
exenption of the Privacy Act. | haven't heard anything that you
said that disqualifies any such notice |egally.

THE COURT: | don't see -- right now we're dealing with
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Rule 23, we are dealing with Rule 23, we've got the other rules that
have been cited here, but | think it's ultimately a discretionary
function of the court under whichever procedural vehicle we've
argued on Friday. | think ultimately the court can | ook at notices
that are sent and nmake a determ nation whether if plaintiffs or
defendants at their own expense would like to followup with a
notice that everybody sees beforehand that's informational, | think
that we should be able to do that. Both prospectively and | ooking
back at what has been sent.

MR. MLLER: M only point is, and | woul d enphasi ze what
M chel |l e had argued on Friday, is that the notice is for purposes of
if there's been substantive rights affected by sone court action or
sonme action that's gone on that has affected the putative cl ass
menbers rights, that's what that contenplates, and in this case
there is no such thing. 1In fact, what the plaintiffs are trying to
do is issue this notice prior to teeing up class action or prior to
havi ng any substantive rights of any putative clai mant affected.
It's basically issuing notice that would effectively sign these
peopl e up.

THE COURT: No, they're not going to issue a notice until:
(a) a notice is sent in the future to a group of people and that
notice is one that in the court's discretion or court's opinion,
shoul d say, would be worthy of sone type of notification from
plaintiffs' counsel or a notice has previously been sent that in the

court's opinion is worthy of being provided information, further




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 396  Filed 06/26/2008 Page 32 of 54

32

information fromplaintiffs' counsel or defense counsel for that
matter.

So, no, it's not an attenpt to sign up or contact people
for the sake of signing themup, it would be hinged upon solely the
i nformati on, whatever has been provided to people already or in the
future by the governnent. And it may well be that once we | ook at
what the governnment has submtted we determ ne that there is no need
for any type of followup communication fromplaintiffs' counsel or
def ense counsel .

MR. MLLER: And so, | gather is what the court is saying
that if any of the docunents that FEMA distributed to the trailer
residents in the past or may distribute in the future substantively
affected the putative class nmenbers' rights, the court would all ow
t he defendant manufacturers or the plaintiffs to issue a
suppl enental notice to those persons.

THE COURT: That's right. | amnot sure -- yeah, that's
generally correct. That's generally correct. Wen you say affects
their substantive rights, at this point intine | think a person can
make decisions better with nore information.

MR. MLLER: And | don't disagree -- | agree nore
information is always better. But in the context of a class, the
general way that one distributes that information if you don't have
these lists, and the Privacy Act is supposed to be considered
separate, is you issue the notification through publications,

advertisenent and other ways. And that's considered effective to
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provide the information to the persons. And nothing at all prevents
the plaintiffs or the manufacturing defends in this case from
i ssuing that notice to do that in this case.

THE COURT: You're tal king about publicly any type of
public advisenents; is that correct?

MR. MLLER: Correct. O if they want to go around to
anybody el se or any individuals that are around there. | guess |I'm
concerned is, the fact of the matter is this list exists or lists,
we tal ked about this list, but there is obviously a discernible
nunmber of persons who resided in FEMA trailers. But the fact of the
matter is is that if that list didn't exist, you would consider
notification through publications or other neans to be sufficient.

THE COURT: But, Henry, not only does the list exist it's
bei ng used to dissem nate information --

MR. MLLER: Well, your Honor --

THE COURT: -- by the governnent.

MR. MLLER: To ny know edge, and |I say this just from
what |' m understandi ng, there have been three things that have been
di ssem nated to the actual residents.

THE COURT: Cxay.

MR. MLLER: And that is the brochure that was issued in
June of 2006.

THE COURT: Right.

MR. MLLER: And a second brochure that was issued in the

summer of 2007 and the CDC fact sheet that was i ssued on or about
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January or February 2008.
THE COURT: Cxay.
MR. MLLER: In addition,
with the 500 plus persons that CDC s units,
That's ny
Now,
have been neetings that

that | am not aware of, but that's what

with a caveat
assert beforehand so there may very well
THE COURT: Al
that --
this -- 1 would like to see,
they're probably already famliar with it,
"to the list"

has been sent or

point. And you' ve identified three so far,

nore, perhaps there aren't,

at those and say, you know,

followup by plaintiffs' counsel

nmotion to conpel woul d be deni ed.

MR. M LLER: But, your Honor,

a defendant in the litigation.

THE COURT: | understand that.

t here may have been ot her publications,

' maware of now.

am suggesting at this point

and |' m sure counsel

portion of the list,

but you've identified at

things that were sent out to people by the governnent.

or defense counsel

unti |

there was di rect conmuni cati on

whose units were tested.

under st andi ng of the direct communications.

there may

resulted as a result of the CDC s testing

state

it's not sonething |I've investigated or attenpted to

be ot her things out there.

intimeis

and we're going to have to tal k about how qui ckly we can get

would like to see,
| would like to see what
up to this
perhaps there's a couple
| east three

may | ook

these are purely innocuous fromthis

litigation point of view, and really are not worthy of any type of

in which case

| ast nonth we were not
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And then with regard to any future mailings that are going
to be made, | think it will be incunbent upon the governnent to
provide that notification to the court, either prior to mailing it
or while it is being mailed at which tine the court can determ ne
whet her there's a need for those people to receive sonething else to
suppl enent it.

MR. MLLER: So in essence the court could enjoin the
United States fromissuing any future notices w thout first passing
it by the court for its review.

THE COURT: | amnot enjoining anything. | told you the
option would be either to submt it to the court prior or go ahead
and mail it and give ne a copy of it.

MR. MLLER: Ckay.

THE COURT: You all decide, | nean, we don't even know if
there's going to be a subsequent notification process.

MR. VEEI NSTOCK: | don't know one way or the other, your
Honor. | amjust trying to figure out and understand the boundaries
of what the court is intending to i npose upon the governnent.

THE COURT: Right nowthe only thing I aminposing on the
governnment is providing me with a copy of everything that has been
mai |l ed to these people, a single copy of whatever item has been
mailed to the list or any subset of the Iist and a description of
that subset, if, in fact, it was not mailed to everybody. That's
all 1"masking for at this point.

MR. MLLER: Ckay.
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THE COURT: And in the future to be provided with a copy
of it either prior to it being sent or if the governnment -- | don't
think there is any trick to giving it to ne beforehand, you can give
it to me when it's sent. Because the court's consideration of what
plaintiffs seek in this case is going to be based upon what
information is being given to these people and whether there is a
need for themto receive anything additionally about this MDL and
their ability to participate init.

MR. MLLER: And | understand, your Honor. Froma
practical or logistic standpoint, it sounds relatively sinple.
don't think it's presently as easy as everyone envi sions because
there are a | ot of governnent entities out there, ATSDR, CDC, FEMA,
and basically nowthey' re all going to have to report to ne and
provide ne with copies of everything, anything that goes out to any
trailer occupant for review so that | can conply with this request
or order.

THE COURT: | amnot tal king about a letter to an
i ndividual trailer occupant. | amtalking about sonething on the
order of a notice that is sent out, we're not going to quantify
here, sonething that would be sent out to a group of people, that's
not addressed -- if you're sending sonebody a | etter saying, "Dear
Ms. Smith, we have received your request that the trailer be
renoved. Please be advised that we are going to renove it on or
before X date."” | don't need that.

MR. MLLER: No, | understand that, your Honor. What
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you're |l ooking for, though, is anything that is sent out to any
current occupant that would have anything to do with formal dehyde,
and so anything that is sent out by FEMA, CDC, ATSDR, HUD or any
ot her governnent entity needs to go through ne.

THE COURT: Yes.

MR. MLLER: Before it goes out.

THE COURT: Right, that's correct. W're tal king about
three things that have gone out in the past.

MR. MLLER: That I know of, your Honor.

MR. MEUNI ER:  Your Honor, | think you nentioned nore than
three, | think there was the June '06 brochure, the sumer '07
brochure, the CDC fact sheet of Decenber '08 and then contact with
the 500 fol ks whose trailers were tested by CDC.

THE COURT: | amtal king about information that is
di ssem nated to groups of people, big groups; small groups, | don't
know that, but it would be information that is dissemnated to
groups of people, not individualized letters to people regarding
FEMA busi ness.

MR. MLLER: Your Honor, | guess it puts nme in an awkward
situation because as a tort |awer, what | would end up doing is
advi sing not to send out any further notices.

THE COURT: No.

MR. MLLER: Qobviously there are other people that wll
make that ultinmate decision

THE COURT: You keep wanting nme to say that so you can go
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to the Court of Appeals, Henry, and | have never said that. | am
not saying it now

MR, MLLER: | don't want to go to the Court of Appeals,
your Honor.

THE COURT: Then stop putting words in ny nouth. That's
about the third tinme you' ve done it today. | have never said that.
| am not enjoining you fromdoing anything or the governnent from
doi ng anything. | have never said don't send people notices. Ever.

MR. MLLER: And what | said, your Honor, and I want to
maeke this clear, you' re putting ne a position, not the court, that
the |l egal advice that | would advise is for themnot to send such
notices. It's not the court is enjoining, it's not, | understand
that very clearly. |If the court -- if | stated it otherw se
apol ogi ze. But | want to nmake it very clear that it puts ne as the
torts lawer in the position of providing advice to the governnent.

THE COURT: You're going to have to do that anyway. Look,
the governnment is in the position that it's in because of all that
has occurred up to this date. | amnot going to forgive you the
position that you're in, | don't think that you have an easy | ob,
don't think Jerry and Justin or Andy has an easy job either. W're
in the position we're in. Notices have been sent, we know that.
Notices may be sent in the future, we don't know that but perhaps
they will be. This isn't a question of telling people not to do
things, it's a question of being able to | evel the playing field

such that people can receive informtion.
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W're in the position we're in. | amin the position of
having a class cert hearing before the end of the year when we all
envi sioned this would be a nass joi nder case, but that's what we're
going to do. It's not easier than the other way, but it's what
we're going to do.

So we're tal ki ng about whose rear end's going to get stuck
out and shot at, we're all kind of exposed on this. But we're going
todo it and do it the way that is the nost suitable for the parties
and for the court. And | recognize the governnent is a party, |
hear you. But at some point we're all going to have to bite the
bull et and do this.

If they mail -- | want to see the ones they've mailed out, and
if they mail out in the future informational mailings then | need to
get a copy of it. Just add nme to the mailing list. | don't need
the letter to Ms. Smth telling her when the trailer is going to be
pi cked up, | don't need internal information regarding FEMA at this
poi nt or formal dehyde testing. | need a general informational
mai l er that is sent out to people who are potential class nenbers or
already litigants in this case. That's all |I'm asking for.

And | amnot agreeing with plaintiffs that the entirety of
the list be provided to a third party admnistrator and that a
mailing is going out to all of them | amexpressly stating that |
amnot granting the notion to the extent that it seeks that.

| nmean, it's nuanced, | know, and it may be a little bit

nmore wor k i ntensive. | don't think it is, but that's where we are.
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You're right, you all were not a party before, so how woul d you
know, | nean, you do what you think is right. And | don't think
anybody is conplaining at this point that the governnent should not
have mailed out notices, and nobody, certainly not |, am contending
that future notices are not warranted and shoul d not be made.
| mean the governnment has -- there is a discretionary function

that you guys argue all the time, it cones into play here. | nean,
if you all decide that actions need to be taken and i nformation
needs to be provided, by all nmeans go ahead and provide it. | am
just asking for a copy of it so that counsel can see it and we can
det erm ne whet her any additional information needs to be provided
that would inpact the status of the parties in this case or the
clainms in this case. Anybody?

MR. MEUNI ER:  We understand, Judge. This is Jerry.

THE COURT: Henry.

MR. MLLER: | understand, your Honor

THE COURT: So the task before us right nowis, No. 1,
we're going to have the class certification hearing. And as much as
| hate to extend it into the fall, both sides are telling me this is
doable, so let's put our notion to continue pens away because we're
going to have it as set forth in this notice or this plaintiffs
proposal. And that hearing, the nmotion will be filed by Septenber
26th, the opposition will be -- we're going to issue an order that
copies right off this subm ssion here and the hearing will be held

no | ater than Novenber 19th, 2008.
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It would be ny hope that that hearing could be done either
by subm ssion or sinply by oral argunent. | don't envision this as
bei ng sonet hing where we have to call so many w tnesses, but | won't
hold you to that if you decide on the plaintiffs' side or on the
defendants' side that that's not the way you want to go. | would
suggest that nost of the issues in this case are things that could
be resol ved on paper such that the court can take it as submtted.
Al right. That's No. 1.

No. 2: Wiat is it, the 21st here. Wy don't we say by

May 2nd, which is a Friday, the governnent can provide to counsel
and to ne a single copy of every itemthat has been distributed to
the "list" or any subset of people on the list. W know that there
are three itens, perhaps there are nore. | really don't think
there's going to be a lot nore than that. And as best as you al
can, on the governnent's side, a general description of those who
got it; i.e. everyone who lived in a FEMA trailer as of this date
was intended to be a recipient of this notice. W don't know
whet her they actually got it or not. O everyone whoever lived in a
FEVA trailer after August 29th, 2005 got this notice or was intended
to get this notice. Just sone general descriptions such as that.
O everyone who lives in a FEMA trailer in the State of Louisiana as
of this date got this notice or was intended to get this noti ce.
Sonme general descriptions such as that.

The court will review those, and if there is a need for

further action, we will reconvene because then we woul d have to
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di scuss what that further notification would be and | would submt
to you, at this tine, as |'ve already suggested, that there be

sonet hing, not to knock your work, Jerry, it's very conprehensive,
but sonmething that is even nore conpact than that. And also that if
t he governnment determ nes that any further general notifications
need to be provided in the future, that the court sinply be provided
with it. Ether prior to mailing or at the tinme of mailing, along
with a general description of the persons to whomit is intended. |
guess the general rule is keep doing what you're doing, just copy ne
on it and copy the attorneys on it.

MR. M LLER: Understood, your Honor.

THE COURT: If | could put it in a nutshell, that would be
t he upshot of what | am ordering.

MR. VEI NSTOCK:  Judge, can | ask a question, not about an
order but about a plan of action?

THE COURT: Al right.

MR. VEEI NSTOCK: Can we get sone indication fromthe
plaintiffs, and I am not asking for any kind of hard and fast
deadl i ne, but sonme kind of indication of when they think they can
gi ve us sone kind of volune of fact sheets? And I am not asking for
that information today, they still have to obtain their contractor
and | need to report back to ny group and we're ready to get a
section as soon as possible, maybe on May 2nd on what ki nd of
tinetable they think they can neet. One thing | told Jerry from Day

1, | was in conplete agreenent, we wll not have sone kind of hard
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deadline and start filing notions the day afterwards to di sm ss
clains, that's not what I'msaying, | amjust trying to see how nuch
mat erial we can get and how qui ckly.

THE COURT: Let nme see if | understand, January 16th
date -- and Jerry has pointed out that on, according to my order on
page eight of Pretrial Order No. 2 that that would include the naned
plaintiffs and he has also told us that he and Justin are going to
try to get many nore than that, and it's in their interest to try to
get all of those to you as soon as possible, including before July
16th if possible. 1s that not on the deadlines?

MR. MEUNI ER:  July 16, your Honor, is the deadline for
named plaintiffs and we're goi ng endeavor to get as nmany nore as we
can. And | think what | hear Andy is asking for is a nore specific
prognosti cation by understandi ng of May 2nd of how many we expect
realistically to have done by July 16 and we can certainly do that.

THE COURT: Al right. Go. W are going to put that in
t he order, too.

Now, with regard to discovery, Jerry, you're the only one,
as a matter of fact Andy had even said at the hearing on Friday that
there would not be a need for a |lot of discovery fromthe
defendants. Jerry, you had nentioned the need for discovery
regarding class certification.

MR. MEUNIER: Yes, sir. And | don't know, | can't
remenber now if in the mass joinder proposal | set forth a deadline

on any discovery for class cert but | woul d suggest that we have
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such a deadline. And | think | did put something in there about
stipulations, | think a lot of it can be stipul ated.

THE COURT: | agree.

MR. MEUNIER: So | woul d suggest that in the court's order
as it deals with class cert we have a deadline for both fact and
expert discovery and we al so have a deadline by which the parties
are to submt the maxi mumjoint stipulations that it can.

THE COURT: Al right. Any suggestions from anyone as to
what that date could be in order for us to neet this hearing
deadl i ne?

MR. MEUNIER: Judge, | wwsh | had it in front of ne. D d
| submit a proposal for stipulations?

THE COURT: (Qctober 31st | think is the date you had.

MR. MEUNIER: Ckay. Normally |I would think we woul d want
to concl ude di scovery well enough in advance of that date to know
what we can and cannot stipulate to. So | would think that maybe a
Sept enber deadline for class cert related di scovery woul d be
appropri at e.

THE COURT: Well, how about we nmake it the date that we're
| ooking at for our trailer testing deadline, which would be the
Tuesday after Labor Day?

MR. MEUNI ER: Ckay.

THE COURT: | don't see where -- | nean, | realize this is
a lot of information to organize and put into a presentable form

but | don't see where there is going to be a |ot of discovery, we're
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not tal king about a |ot of depositions of people on the defendant
side that you're going to need. Mst of the information relative to
this commonality is going to be information that the plaintiffs
woul d have and possess and perhaps can be shared with the

def endant s.

MR. MEUNIER: | would agree, Judge. And | understand from
nmy standpoint | amgoing to have a group of plaintiff |awers now
who are going to be asked to live with an approach on cl ass cert
that establishes a good faith effort in this record for you to nake
a decision on, and | just don't want that group of |lawers to feel
i ke they haven't been given the opportunity to do whatever they
think needs doing. And | really do think on commonality, which is
the issue, froma factual standpoint it has to do with a profile of
the claims. And | would think, again, if we get up and running on
this fact sheet with the known group we'll get a | ong way toward
that. And then just on an expert level, it's having our experts
di sclose in an appropriate report what they feel to be true and we
have across the board concl usi ons about fornmal dehyde and have the
def endant experts respond. And maybe a coupl e of expert
deposi tions.

So | don't want to |leave the court with the idea that | am
tal king -- | ooking at thousands or hundreds or dozens of
depositions, | just want to nmake sure that we give enough tine for
us to sort out exactly what we need to do.

THE COURT: Andy, are you in agreenment with what Jerry has
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just said?
MR. WEINSTOCK: | am | think both of you all hit the
nail on the head. | think nost of the discovery cones fromthe

commonal ity anongst the plaintiffs and that's sonething in their
control, but nore expert than fact. Jerry probably does need to get
sonme discovery, and if he does so do we. | amjust wondering maybe
m d Septenber nmakes a little nore sense because | know how sumrer
schedules tend to work out, if we can do Septenber 15th, | think it
can all be done. | don't know if anybody el se agrees with that.

THE COURT: Tuesday after Labor Day, that only gives you
an extra few days.

MR. WEI NSTOCK: | know, Judge, it just seens |ike ny
experience is everybody seens to go on vacation right before their
ki ds go back to school in August.

THE COURT: Not ne.

MR. VEEI NSTOCK:  And maki ng t hings, cal endaring things.

THE COURT: Let's leave it the day after Labor Day.

MR. VEI NSTOCK:  Summer vacation is set for the end of
July, 1'm good.

THE COURT: And, | ook, we've got a |ot of people that can
work on this.

MR. WVEI NSTOCK:  True.

THE COURT: You have your commttees and subcomm ttees
that are working on all of this, so you' re going to have to

desi gnate sone people that are going to pick up the mantle on this.
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Now, can we not by next, the 2nd, May 2nd al so deci de --
when you | ook at the factors for class action under Rule 23, and you
can pi ck whatever case you want fromthe Fifth Grcuit, really any
of the federal courts because they're all follow ng the sane, and
the jurisprudence is all the sane, can we not go through that and
decide all of the areas that are not going to be at issue in this
hearing? For instance, nunerosity | would think and conpetency of
counsel to represent a class, | would hope we could get those off
the table. That would | eave those other factors such as obviously
the biggest, commonality, suitability of class reps, that is going
to be a battle ground.

And | am not asking you to tell ne now whether you think
it isor it isn't, but can't we in the next week or two deci de which
of the elenments of class cert are actually going to be litigated and
whi ch we can toss off to the side as either being satisfied, | nean,
obviously plaintiffs are going to say they're all satisfied, but can
we not renove sone of those fromthe playing field?

MR. VEEI NSTOCK: | think we can, your Honor. | can't even
envi sion an argunent | can nake on nunerosity or on conpetency of
counsel. Commonality certainly and suitability is just something we
woul d have to take a look at. | would have to rel ook, | know they
listed out quite a few plaintiffs and it would seem sone shoul d be
sui t abl e.

MR. MEUNI ER: Your Honor, this is Jerry, we may not have

naned yet in the master conplaint -- | amjust tal king about now in
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terns of citizenship because we have four states, and, you know, |
may need an opportunity to amend and bring in by nane sone trailer
residents fromeach of the four states so at |east that part is
covered insofar as typicality is concerned. But | do think that My
2nd we can in conversations and anong counsel get back, after that
get back to the court on what truly will be at issue and what won't
be in the certification.

THE COURT: Let nme ask Henry and M chell e, based upon what
we have just tal ked about with regard to this class cert hearing and
what needs to be done leading up to it between now and then, do you
all have any probl ens, suggestions, difficulties with what we've
sai d?

MR. MLLER: | don't have any problem your Honor.
would just, in fact, | think obviously the conpetency of counsel is
not sonething that needs to be argued here, Justin and Jerry have
clearly shown thensel ves to be very conpetent. The nunerosity can
be an FTCA because we only have eight claimants at this point who
have filed suit, your Honor.

THE COURT: Cxay.

MR. MLLER: So fromthe FTCA point of viewit may be the
ot her ones obviously we woul d agree with whatever position probably
that Andy took. We will discuss it with himbut we will probably be
aligned wwth himon that.

THE COURT: What | would like you to do then, that's fair

enough, by May 2nd just go ahead and submt to nme, you can do it
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either in a joint letter formor a nmenorandum or sonething |ike
that, just give nme a statenent that you all can all agree to as to
the elenents that the court will be expected to try or hear cone
Novenber and the elenents, and those will be the elenents that you
all will pursue wth whatever discovery is necessary to acconplish
t hat .

MR. MEUNIER: That's fine, Judge.

THE COURT: Al right.

MR. MLLER: Yes, sir.

THE COURT: kay. W did say May 2nd that Henry coul d
give us the information on the mailings?

MR. MLLER: Yes, your Honor, we have May 2nd down.

THE COURT: Ckay. Cood.

So the record is going to reflect in conclusion that the
nmotion to conpel is denied in part and submtted in part; denied to
the extent that plaintiffs seek to use a third party adm ni strator
to contact each and every person on the list such as it has been
described in the notion. It is submtted in part and subject to
further order pending the subm ssions fromthe governnent, and at
that point we'll take a look at those and it may well be that it
becones denied in whole or it may well be that the court issues an
order in response to those subm ssions.

MR. MEUNIER: Al right, Judge.

THE COURT: If the court does, it would be limted to

responding to a particular dissinenation made by the governnent and
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to those to whomthat dissinenation has been nade. And of course to
the extent it's been denied, it's denied w thout prejudice pending
class certification resolution. So in other words, we nmay be at
this sane juncture, hopefully with a lot |ess conplicated issues if
the court decides to cert a class of sone sort, then the so-called
|ist becones relevant once again at that |evel.

So to the extent it's denied, it's denied w thout
prejudice for future reference. Al right?

MR. MEUNIER: All right, Judge.

MR. MLLER: Your Honor, if | could just bring two things

up because we had this discussion on Friday and it wasn't on the

record.

THE COURT: Cxay.

MR. MLLER: Just wanted to nmake clear two things. First
of all, there was the plaintiffs' request to test the additional 300

units, the unoccupi ed, unused units. And we had discussions and it
was agreed that what plaintiffs would do would be identify those
units, we try to segregate themand they conplete testing by My
30th. And | just wanted to nmake sure it's very clear for the record
that the United States is of the position and believes very clearly
that the plaintiffs failed to show good cause for the anendnent to
the court's scheduling order to add those units. And
notw t hstanding that, we will accommpdate themto the best of our
ability to get those units available so they can test them

The second thing was the court's -- the plaintiffs also
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filed a notion requesting relief fromthe April 21st deadline and we
had di scussi on about that off the record. And again, it's the
governnment's position that the plaintiffs failed to establish good
cause to have that extension, especially as to the 2,200 trailers
that Andy and the defense manufacturers are going to identify today
to us that are going to be segregated and pul |l ed out.

THE COURT: Cxay.

MR. MLLER: Your Honor, the reason | do this is the
plaintiffs have continuously indicated they stated they are going to
work toward the Septenber 2nd deadline, but they' ve never indicated
that they will, in fact, conmply with it and have indicated that
conti nuously that they've extended the deadlines that have been
provi ded or the agreenents that the agreed deadlines have been
provided, and so | think it's necessary to establish a record just
to make sure that the governnent can preserve that Septenber 2nd
deadl i ne.

THE COURT: | hear you and consider the record nmade. And
| am sensitive to the deadline that we set in Septenber for the
governnent to commence the destruction of the units, so | appreciate
you putting that on the record. Does anybody care to respond to
that at all?

MR. MEUNI ER:  Judge, just to the extent that it's inplied
that the plaintiffs are not serious about your Septenber 2nd
deadline, | want to correct that inpression, we're very serious

about conplying with that.
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di scussed it Friday, plaintiffs' counsel had indicated that the

kay. Anything el se?

Second, to the extent that it's inplied that we are
repeat edly seeking extensions w thout just cause that may be the
governnment's view. But every tinme we have asked for help on those
deadlines and it's had to do with one thing and one thing only is
t he deficiency of available data which is beyond our control.

THE COURT: Cxay.

MR. MEUNIER: That's all | want to state.

THE COURT: | understand that and to be fair when we

additional tinme it sought in the near future would not jeopardize

the date that the court had set in Septenber for FEMA to begin
destructi on.

MR. MLLER: Your Honor, | have one question, no coment.
That is today, we're going to today?

MR. VEINSTOCK: Is the list of 2,200 we've been able to
match up. My only question is, does the court want a copy of that
as wel|?

THE COURT: Wy not.

MR. WVEI NSTOCK:  You got it. | can't say why not either.

THE COURT: Ckay. Send it on over.

MR. VEI NSTOCK:  You got it.

THE COURT: Not that | plan on attending any of the
testing procedures, but we mght as well. 1'd |ike to go ahead and
have it.
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MR. WVEI NSTOCK:  No, | have to get down to Mother's and
join the protesters.

MR. MEUNFER: ['ll see you there, Andy.

THE COURT: | don't know if they're there, | understand

Jackson Square is hosting a |arge contingent that will be making
their way back over here later in the day when the presidents are
here. So there's no telling.

MR. MEUNIER: At least the protesters will eat well.

THE COURT: Well, as | have told our chief here, any tine

t hey adopt the tactic of blocking the exit fromthe governnment

bui | di ng known as the courthouse at five o' clock, they take their
lives in their hands. Wen we had that Iraq war started they were
trying to block the garage for enployees to |leave at five o' clock
and, well, that resolved itself pretty quickly.

MR. MEUNIER: | bet it did.

MR. VEINSTOCK: |1'msure the torts branch had sonme cases
about that.

MR. MLLER: Don't sone of your enployees carry handguns?

THE COURT: Al right. Wll, good, |look. Keep ne in the

back to the phone. These are tough issues and they're inportant
issues. And like | said, we need to just come to grips with this
and just get it done. |It's a lot of stuff but we need to get it
done in order to get to the neat of the matter, which |I am anxi ous

to get to. And | think I told you all that when we first net.

| oop here in ternms of if we need to get back on the phone, let's get
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MR. MEUNI ER: Thank you, Judge. W appreciate your
wor king and tineliness on these things, they are tough issues.

MR. MLLER: This is Henry MIler and M chell e Boyl e,
t hank you very nuch, we appreciate it.

MR. VI NSTOCK:  Thank you, your Honor.

MR. MEUNI ER:  Thank you.

MR. WVEI NSTOCK:  Thank you, bye.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x * % * * *
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