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PROCEEDI NGS

(FRI DAY, MAY 9, 2008)

( STATUS CONFERENCE AND MOTI ON PROCEEDI NGS)

THE COURT: You may be seated. | have net with your
prospective commttee nenbers earlier this nmorning, and I would al so
report to the group generally that we have had several issues cone
up since the last time we were here, and those issues are best
reflected | think in the orders that the court has entered since the
| ast tinme you were here. | believe that -- well, you should al so
have a copy of the Joint Report No. 3, which was filed in connection
with today's neeting and our status conference here. You should
have since we net on March the 20th, you should have access to a
time and expense subm ssion, which is Record Docunent No. 115;
Pretrial Order No. 3, which the court entered on April the 9th, it's
Record Docunent 123; Pretrial Oder No. 4, which is record Docunent
No. 130, that was entered in this case on April the 21st, and
Pretrial Order No. 5, Docunent No. 134 entered on April 22nd; and,
let's see, Pretrial Oder No. 6, which is Docunent No. 135, entered
on April the 22nd.

In addition, it's nmy understanding that we now have a
total of 21 actions which are part of the MDL as we sit here today,
and I would also at this point in terns of announcenents advi se you
that the web site, which you can access fromthis court's web site

if you go down the left side where it says MDL cases, there is now a
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link to information pertaining to this MOL, and we'll try to keep
t hat updated. And so you m ght want to check that out. As soon as
we can get things on there, we will. And of course, hopefully by
the time we get it on there you will have already heard fromliai son
counsel whatever substantive information cones fromthe court.
Before we get into the joint report fromliaison counsel,
| think one of the nost inportant things we've done between our | ast
nmeeting and today was to have a hearing with regard to the provision
of the list of unit occupants fromthe governnent to an i ndependent
third party who could distribute a notice, the contents of which
haven't been deci ded but have been di scussed. And the court
currently has that notion under subm ssion, and you can see this
reflected in one of these pretrial orders that |'ve just referenced.
| have sought fromthe governnent and have now received a
bi nder full of all of the notices that were distributed to nobile
hone or trailer occupants. And | have also gotten fromthe
governnment the statenment of the intended recipients of those
notices. | have been through them | have asked |iaison counsel to
al so go through themin hopes that they can maybe share their
t houghts with regard to those. Those will formthe basis after we
review those as to whether or not there is a need for any foll ow up
notification to occupants, whether they're claimants in this case or
not. W're going to go through those and decide, obviously if a
subm ssion that's been distributed to a group of people would

warrant sone type of response prepared by plaintiffs' counsel and
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approved by the court, that would be distributed to those who
received the first notice. Sonme of these were distributed to al
reci pients of tenporary housi ng.

So in pointing that out, I amnot suggesting that there
will be any further notice, but if there is a notice it will be
geared toward those who received a particular notice fromthe
gover nnent .

Al right. Having said that, that issue is under
advi senent and the court will consider any remarks today regardi ng
that and will also continue to make a review of the docunents that
t he governnment has provided.

Now, let's get to the joint report. Counsel, would one of
you all like to begin.

MR. VEEI NSTOCK:  Your Honor, at this point in time, |I'm
sorry, Andy Wi nstock, defense l|iaison counsel. There are 21 total
cases, they are all currently vested in the MDL, none are awaiting
transfer. There is a total of 857 plaintiffs that have been naned
in the actions who we are calling the naned plaintiffs for the tine
being. And | don't want to speak for Mchelle, but | believe there
are about 4,000 cl ai mants who have filed adm nistrative claimforns
agai nst the governnment pertaining to the FEMA fornmal dehyde
[itigation.

M5. BOYLE: That's correct.

THE COURT: Cxay.

MR. MEUNIER: My it please the court, Jerry Meunier for
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the plaintiffs. Wat we would sinply like to note for the record,
Judge, is that we will be speaking wth governnment counsel about a
system whereby as to the 4,000 to date Form 95 clains that are
apparently received, denial letters are issued only in the case of a
plaintiff who is naned in an action already. The inportance of that
being that the denial letter in other cases triggers the tine
running to file a lawsuit and we don't want to swanp the court, and
| don't think any party wants to swanp the court w th unnecessary

| awsuits being filed against the governnent.

And secondly, we will talk to the governnent counsel about
wor ki ng out a systemwhere the claimants in this group of 4,000 who
have | awers receive fromthe governnment confirmation of the receipt
of the formin each and every one of those cases so that we keep a
running i nventory of clainms where we are the representatives and we
know that the Form 95 has been received by the governnent. W hope
to report to the court on those discussions.

THE COURT: And those notices, |et nme suggest or ask,

t hose notices would be provided not only to the claimant in the
event of a denial but also to |iaison counsel and the individual
counsel | would think, or do we know how that's -- is that subject
to further discussion?

MR. MEUNIER: | think, Judge, to date the denial letters
sinply go to the claimant, is that correct, Frank?

MR. D AM CC. Judge, what | had suggested to the federal

governnment, in addition to the posting of the 4,000 plaintiffs, they
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al so post who denial letters went out to because the process right
nowis for themto nmail it to the claimant and if | didn't sign ny
nane on the bottom it goes to a claimant that's three sheets to the
w nd, we don't know where they are and how do we get notice.

So she is going to check, Mchelle is going to check with
the DQJ and see how they can acconplish that. But our request was
that they post it on sone central filing site so we get notice of
who got the denial letter.

THE COURT: The goal here, as | understand it, is to nake
certain that the notice is provided to soneone or is available to
soneone ot her than the claimant hinself or herself in the sense that
that person may no | onger reside at a certain address or may not
receive the notice. So that information would be available to
counsel and also to liaison counsel in this case, and for that
matter, if it's on a web site then anybody who cares to check it; is
that correct, Mchelle?

MS. BOYLE: Yes, your Honor. | understand the concerns
and I will bring themback to DQJ and FEMA for the possible solution
conferring with the plaintiffs |iaison counsel

THE COURT: Ckay. Good. Al right, M. Meunier.

MR. MEUNI ER: Your Honor, on the itemtwo on the joint
report, which is the status of defendants naned in the nmaster
conplaint, we do report that a nunber of entities named in the
master conplaint turn out to be non-manufacturers, which at this

point plaintiffs do not feel that there was a sufficient factual
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basis through discovery to allege fault, and so we will voluntarily
dism ssing those entity basis for clains we will seek on. But there
are a total of I think nine or so entities, several of which we've
al ready voluntarily dismssed and we're working to do that.

And then that will |eave the group of defendants presently
named as FEMA and the known manufacturers. And we al so spoke to the
court about perhaps further down the road getting to a point where
we can identify on a nmarket share basis which of the naned
manuf acturers have the greatest share.

THE COURT: And let nme expand on that, perhaps. Wen we
met this nmorning with the commttee nenbers, it became clear that
certain manufacturers nmay have supplied a relatively few nunber of
units to FEMA for the purpose of distribution as tenporary housing,
and, noreover, out of those units an even smaller group were
actually used by individuals and then out of that an even snaller
group were individuals who seek to file a claimhere in this case,
or any claimat all for that matter. Those folks, if they feel as
t hough they would like to have their particular clainmants on their
particular unit s considered separately in order to save on
attorney's fees or testing or whatever, | would strongly
encourage -- | think that wll not only streamline the case for the
rest of the participants who have a great volune in terns of units
in circulation, but will also save a fees and costs for that
particul ar defendant if they want to talk directly to Iiaison

counsel. And | would ask themto certainly advise M. Winstock and
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his commttee that that's the route they would |Iike to go.

| don't knowif | ambeing as articulate about it as you
all were when we net with the commttees. Does everybody understand
what | amtal ki ng about, those particul ar defendant manufacturers
who have relatively few units in circulation perhaps can be spared
t he burden of not only follow ng along with our neetings here, but
the testing, the cost of testing as well as having to reviewthe
vol unes of paper that will certainly be generated in the next few
months in this case. |If they would like to go that route, then they
shoul d certainly feel free to do that, advise M. Winstock of that
and we can handle it in that fashion. The court would encourage it
and woul d do whatever it takes to facilitate the early exit from
this case of those manufacturers.

Now, sonme of themw |l nost |likely want to stay in,
woul d think, for the balance of the Rule 12 practice, the notion
practice. But again, it's to those particular manufacturers. But
it would be hel pful to perhaps themand to the others who are in for
the long haul if they were to be considered separately. Gkay. Next

MR. MEUNIER: Item 3, Judge, reports on the filing of a
new Eastern District of Louisiana action in this ML, filing wll
take place today. And the purpose of this is to serve as a conplete
underlying action with respect to newy naned plaintiffs and newy
naned defendants in the master conplaint. And the purpose of this
is that at the conclusion of an MDL, as we all know, there could

concei vably without resolution be a need to remand the cases or to
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then to proceed to litigate cases that here in the Eastern District.
So it's inportant that after the master conplaint serves its
function there is an underlying case, either to be remanded

el sewhere or treated here. So we have to conpare the underlying
cases all allegations, all defendants, all plaintiffs. And to the
extent that we added parties in the nmaster conplaint, we are now
addressi ng and sol ving that issue.

W also talked in chanbers in our report that to address
t he concern whet her each naned plaintiff in the underlying action
being filed today matches to each of the naned defendants or matches
to at | east one of the naned defendants in that case, we wll
undertake a search to determne and verify that. And if it turns
out that a naned plaintiff in the underlying action was in a trailer
manuf actured by an entity not nanmed in the underlying action, we may
seek | eave to anend just to have that match, again, for purposes of
the underlying case treatnent.

THE COURT: kay. And let nme also nmake it clear that that
pl eading that is being filed today will warrant no response fromthe
defendants at this tine, and perhaps no response at all dependi ng on
the course of the litigation. And it would reserve all rights to
t he defendants with the exception of the notion practice that is
pertinent to all clains which we're going to get into later this
sumrer .

Also at the tinme that those cases are sent back, in the

event that they are sent back, of course certain, alnost all, if not
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a single defendant, wth the rest of the defendants woul d be
di sm ssed fromthat action so that we match up a particul ar cl ai mant
with a particular unit. M. Winstock

MR. WEI NSTOCK:  Your Honor, this actually kind of brings
in sonething | probably should have brought up sooner, but | just
want to nmake sure what | amtelling the defendants about the 12(b)
practice is accurate. What |'ve been telling themis there will be
one -- the existing defendants are working on a joint 12(b) notion
in response to the naster anending conplaint an all of the issues
that are conmmon to all defendants in the master anendi ng conpl ai nt.
We are going to circulate it to the new defendants as well and ask
either they joinin it or I'msure many of themw Il just file
sonet hi ng saying we adopt it. That's one.

Two, if there is any defendant that has sonme idiosyncratic
in the master anended conplaint, they are to file their own
idiosyncratic brief on that issue.

And then three, on the 21 under laying conplain ts, each
defendant is to file their own or file what they consider to be
idiosyncratic 12(b) defenses that they want to preserve at such tine
as the MODL m ght end and those cases would be transferred back to
their transferor courts, those were not waived. That's what |'ve
been telling them | hope | amtelling themthe right thing.

THE COURT: | believe that accurately states what we
di scussed at the conference a couple of weeks ago. M. Meunier and

M. Wods.
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MR. MEUNNER: As long as | clarify and confirmthat the
court's attention and the litigants attention will be on the 12(Db)
practice addressed to conmon issues and that the plaintiffs will not
at this nonment have to expect to argue a 12(b) notion that is unique
to an underlying case, that we can address | ater.

MR. WEI NSTOCK: Right, the underlying cases are all going
to be extent they're unique it's preserved, but there may be
idiosyncratic to a specific defendant in the master anended
conpl aint that they would raise now.

THE COURT: Yes, | would like to get those filed, as you
suggests sort of in a cursory fashion, those unique 12(b) defenses.
For the purpose of nmaking the decision and eval uati ng whet her any of
them m ght be applicable to nore, not that | don't trust you, but it
may well be that sonmething that you think is unique at this tinme
sonebody el se chines in and says, hey, we would like to take that
position, too, and then all of a sudden we have an issue that can be
dealt with as part of the MDL, which | think is everybody's
preference. So we would |like to go ahead and get those defenses on
record. And if they are unique, then, yeah, | don't think the
purpose of us here is to try to get into each and everyone on a per
plaintiff or per manufacturer basis. At least not at this juncture.
Ckay. M. Meunier.

MR. MEUNI ER: Your Honor, Item4 in the joint report deals
with witten discovery. On May 1st, plaintiffs and defendants

propounded -- | should plaintiffs and manufacturing defendants
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propounded to one another pursuant to the court's Pretrial O der

No. 2 a master set of interrogatories and requests for production
Responses will be due on July the 1st. W have discussed with
counsel for the manufacturers arrangenents needed for the production
of certain information that's in electronic format.

We did raise in chanbers and raise now plaintiffs' concern
that the witten interrogatories and request for production that are
addressed essentially to 857 naned plaintiffs at this nonment not
focus so much on claimspecific discovery for those 857 plaintiffs,
given the fact that we have a plaintiff fact sheet com ng and our
under st andi ng was that the basic clains specific discovery, at |east
initially, would proceed through the fact sheet. To the extent the
witten interrogatories and request for production fromthe
def endants are contention based or comon issue oriented, we
certainly will make full responses. Qur plan is to speak with
defendant |iaison and see if we can't conme to sonme under standi ng
about that issue.

THE COURT: Cxay.

MR. WEI NSTOCK: That's correct, your Honor. W' ve agreed
to confer on that and the clarification to the court and to the
plaintiffs since the neeting in chanbers, | have spoken with sone of
our group and really the goal here was to try to nake these cl ass
orient as opposed to making life m serable for 857 individuals that
have stepped forward. W will try to nmake sure that it achieves the

former goal, not the latter goal
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THE COURT: Ckay. Wth regard to the plaintiff fact
sheets, one thing that we have been discussing is the need to try to
get those filled out and returned as pronptly as possible. Those of
you who have plaintiff fact sheets, have plaintiffs that need to
fill out plaintiff fact sheets, please don't wait for a central
| ocation to be established to start having your clients working on
t hose.

| realize it's not a process of having sonebody cone in
and neeting wwth themfor 15 m nutes and having themfill out the
sheet and it being perfect, so please give themtheir homework to
get those done. W wll need those, and the sooner you can get them
to |iaison counsel, the better. So please work on those. | think
the goal that we were trying to neet with regard to the plaintiff
fact sheets was July the 16th and we still would like to neet that
goal as much as possible. W do understand that there will be
others who perhaps join this litigation post July the 16th, but in
the neantine, we do those 857 people who are identified and should
be able to be reached to fill out these plaintiff fact sheets
conpletely and fully. M. Meunier.

MR. MEUNI ER:  And, your Honor, on plaintiff fact sheets,
which is Item5 in the report, we do, the plaintiffs do intend to
have a staffed centralized | ocation operative by the 1st of June, at
which we will begin the formal inputting of the data in the fact
sheets that the court suggests. Certainly preparation and entry of

fact sheets is taking place now, particularly as to the naned
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plaintiffs. That will be the input process.

And then our plan, Judge, thereafter is to have a rolling
basis production. Cbviously this is not going to be done in one
fell swoop, but on a nonthly basis we will furnish data and the
defendants therefore be up-to-date on the plaintiffs on the data of
clainms, as reflected in the fact sheets.

THE COURT: kay. Testing. Let's go ahead and tal k about
testing. And that is another issue that we have spent a lot of tine
on since the last time we conferred wwth all of you, so M. Wods if
you would like to bring us up to date on that.

MR. WOODS: Justin Wods for the plaintiffs. Your Honor,
we have a May 30th deadline in place for the unoccupi ed/ never before
used category of trailers. The plaintiffs intend full well to nmake
that May 30th deadline, except for the units that we have identified
for testing that are at the Hope, Arkansas site after being inforned
by counsel for FEMA that those units are inaccessible because of the
weat her situation and the situation of the field in which they are
stored on.

Besides that, the plaintiffs, the PSC has certain concerns
about certain units at these sites; for exanple, on May 2nd, a PSC
menber, Matt Morel and t ook sonme photographs of some units at the
Bat on Rouge site, which | provided to the court earlier during the
conference. And it illustrates that there are sone units with doors
that are open, which allows for ventilation which is in

contradiction to the plaintiffs' testing protocol, in that there are
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units that were previously occupied and are m ssing w ndows. W
hope that we will work with the governnent to either, if those units
are to be tested or that we've identified those units to be tested,
that we wll be allowed access to simlar nmake and nodel units.

Anot her concern that was --

THE COURT: Before we nove on fromthat. M understanding
fromM. Boyle, and | think her cocounsel is actually working on
that with you, that the governnent was going to cooperate to make
substitute units avail able, recognizing the problemthat you' ve just
hi ghli ghted that the governnent woul d take appropriate steps to
remedy that. |Is that correct, M. Boyle?

M5. BOYLE: That's correct, your Honor.

THE COURT: Go ahead, M. Wods.

MR. WOODS: Anot her concern that was rai sed when we began
testing of these unoccupi ed, never before units was that there was a
protocol in place for FEMA personnel that the units would be
ventilated for a period of 37 mnutes and that a special fan would
be needed to sit in the doorway of each unit prior to anyone being
al |l oned access. Today we are not certain how many units that we
have tested actually underwent that sort of preparation before we
were all owed access. After conversations with Jan Jones, the FEMA
attorney, she has assured us that that will not be the situation in
any testing going forth fromthis date.

THE COURT: kay. Yes, Ms. Boyle.

M5. BOYLE: Just briefly on the OSHA issue. | conferred
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with plaintiffs |liaison counsel about this on Wednesday and | was
told that their understanding as of that tinme was that the OSHA
testing, there was a brief wi ndow of tinme where that may have
affected their testing but that it was curtailed in tine for themto
proceed wi thout any further problenms. But certainly, you re wel cone
to confer with us to confirmthat understandi ng next week.

THE COURT: Cxay.

M5. BOYLE: Thank you, your Honor.

THE COURT: Thanks.

MR. WOODS: And | believe, your Honor, that's the report
that the PSC has, conplete report that we have as far as testing as
of this date. W are, however, continuing testing of units that
have been occupied. W have delivered to defense counsel, defense
liaison counsel a list of the units that we have tested thus far
that have either been | ocated at private residences or on trailer
sites.

THE COURT: Al right. M. Winstock

MR. WEI NSTOCK:  Your Honor, we are testing as quickly as
possi bl e. Because of the nature of the two different test
protocols, plaintiffs' protocol calls for no ventilation of the unit
and ours calls for ventilation, and even the fact that if we had
tested ahead of themeven if we didn't have ventilation the fact
that we'd open the door and go in it would upset the protocol they
have in mnd. Therefore, we have to wait until they conplete their

testing unit by unit to get our testing done. W are -- our planis
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to foll ow behind themand we're stream ng toward the May 30th
deadline. There are sone concerns we have that weather m ght inpact
it because the wi ndows need to be closed, those units cannot be
aired out. W'Ill cross that bridge when we get to it, and if we
need nore tinme we will ask the court, but we will not ask the court
until we know we need nore tinme and we have a specific reason why we
need nore tine. That's where we stand on the existing defendants.

For the new defendants, | have been in comunication wth
a nunber of them many of themare getting their ducks in a rowto
try to get testing lined up so they can do what they need to do.
They are in an unfortunate situation that a |ot of the new
def endants are manufactured housi ng defendants. A significant
percentage of the never used units that are being tested before My
30th are manufactured housing units. But | have tried to nmake them
understand that the court m ght be nore receptive to an extension of
time if they were taking certain steps toward conpleting the testing
as opposed to just saying this is not enough tine, can | have nore
tinme.

So I amin conmunication with themon those issues and
will continue to be in communication with them and encourage them
that they need to get this done ASAP, hopefully by My 30t h.

THE COURT: | amparticularly concerned that they get into
a position where they need units that have not yet been identified
and pulled by the governnent. | nean, if we have to restart this

process -- we've been working well together | think in terns of
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advi si ng FEMA of which units we need to test and where they're

| ocat ed and havi ng FEMA nake those available. |If we have sonebody
who is going to pipe up at a later date and say that's all well and
good but now | need these units, you know, we need to know that
sooner rather than later. So please advise themof that that they
should really, the train is leaving the station now and they need to
know that the process is in notion to get units pulled so that they
can be tested.

The other thing that we have tal ked about for the issue of
those of you who are here, | think the order reflects that we have
tal ked about and | intend to enforce the deadline for all testing of
any units the day after Labor Day. The governnent has insisted, and
| think rightfully so, that they cannot keep units stored during the
pendency of this litigation or for even an extended period of tine.
One of the primary factors, aside fromjust the physical |ocation of
these units, is taxpayer dollars. It's costly to keep these units
avai |l abl e.

Now, having said that, they are not going to be destroyed
overni ght that particular day. But by the sane token, the
governnment has got to have the opportunity to start destroying
units, hope free starting with the units that have been tested and
no one is interested in anynore. But nonetheless | would like to
see acconplish all testing of all units between now and Labor Day.
| think that's very doabl e based upon what plaintiff is planing to

do. As far as the defendants are concerned, that should give you
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the opportunity to identify any and all units that you want to test.
You have indicated that you would like to test all of the units of
the nanmed plaintiffs at this point, all of the claimants at this
point; is that correct, M. Winstock?

MR. WVEINSTOCK: Al of the units that we can identify have
been lived in by a plaintiff on any of the spreadsheets, not just
the 857 nanmed plaintiffs.

THE COURT: Correct. Let's work toward that end,
recogni zing of course and this has cone up before, but recognizing
of course that we may have folks joining this litigation at a |l ater
date. If it's after Labor Day, we're going to go with the
statistical analysis and it won't be a defense |ater on that, gee, a
particular unit was destroyed and we didn't know we had to test, nor
were the plaintiffs -- that's going to be the rule is we're going to
get to a point where the governnent is going to be allowed to
di spose of these units and that's not going to inpact the course of
this litigation because all of the testing should have been done by
that tine.

| just can't have these units being stored at taxpayer
expense for an indefinite period of tinme. |[If anybody wants to
provide a storage place at their expense, either on the plaintiffs
side or the defendant's side, you know, feel free to do that. But
at sonme point the governnent's going to be relieved of its
obligation to hold these units at a particular |ocation and make

them avail able. And |I'm suggesting quite strongly at this point
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that that date is going to be around the Labor Day date that the
court has al ready set.

MR. WEI NSTOCK:  Your Honor, | understand everything you
said and |I've understood that as |ong as you've been saying it. The
one thing |I've always held the caveat back for is, to the extent we
| earn about a unit that was occupied by a plaintiff, whether it's by

way of fact sheet on June 16th, whether it's by way of fact sheet on

August 15th or even COctober 15th, and that unit is still has not
been destroyed -- because the government will freely admt they
cannot destroy 150,000 units in one week -- we would still |ike the

right to test those units, even if it's after Septenber 2nd.

THE COURT: Let ne be clear. M order is not that al
testing shall cease on that date, ny order rather is directed to the
ability of the governnent to begin destruction of units and
relieving themof their obligation to maintain and store units.
Sure, if we're in Decenber of 2008 or even beyond and there is a
particular unit that is available and can be tested, then by al
means maeke arrangenents to test it. What | amsaying is that after
that Labor Day date, if a unit is no | onger avail able because the
governnment has destroyed it, that's not going enure to the benefit
of anyone to say, well, now | want to test that unit but it's not
there anynore, so there won't be a spoliation argunent that will be
made at that point because nowis the tine to do it between now and
t hat date.

You can test as long as you can get the governnent to
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identify and produce those units, where they can be found. As |ong
as the governnent has themand is willing to do that.

MR. VEINSTOCK: And if | can back up to one nore thing you
said a few mnutes ago. Part of ny nessage to the new defendants
shoul d be even if they don't have an expert ready to test, they
should start immediately identifying which units they want to test.

THE COURT: Absolutely, absolutely.

MR. VEEI NSTOCK:  And then the last thing, Justin nentioned
was we are talking to them we would like to be able to test units
that are currently being occupied by plaintiffs that they have
tested and we w il continue our efforts with them

THE COURT: That should be easy enough, that really is
just between you all but that should be easy enough

MR. WOODS: Just one concern, your Honor, just to bring to
the court's attention is that the defendants' testing protocol for
occupied units requires basically a 24 hour access that their
apparatus needs to be set up in the unit, in the mddle of the unit,
and we will still have claimants living in those units so those are
sonme | ogistical concerns that we will need to work out with the
def endant s.

THE COURT: | understand that. |If you're a claimant in
this case, they have a right to test the unit; and the claimant for
what ever i nconveni ence that mght warrant, | would think the
claimant would be willing to cooperate and endure whatever it is,

Wi thin reason, that the defendants would like to do by way of
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testing. So if it's an inconvenient situation, then so be it.
Frankly, we haven't gotten crosswi se yet wwth any of the, and
don't think we will, with any of the |ocal governnents that are now

demandi ng that these units be renoved. So to the extent that
they're in the community now and they're actually occupi ed, we need
to get themtested now Even if it's inconvenient to the occupant,
we need to get themtested now because once they get haul ed off,
they're going to go into this general body of stored units where
they're going to have to be pulled again.

So let's try to get it done. Like | said, if you're a
claimant in this case it's not unreasonable that you would have to
have your unit subject to testing, even if it's inconvenient.

MR. WOODS: Ckay. Your Honor. Thank you.

| believe that's it for testing. The next itemis the
confidentiality order.

THE COURT: Right.

MR. WOODS: Item No. 7. The PSC and the defendants have
been working towards confecting a confidentiality order. W
neglected to include FEMA, the United States in the negotiations of
that order. However, the governnent has now received the proposed
order, and | believe that we will be able to confect sone sort of
agreenment and present it to the court within a two week period. |
hope anyway.

THE COURT: M. Boyle, is that correct, | understand you

just got a copy of the order to review?
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MS. BOYLE: Yes, that's our goal, your Honor. W wll
work with the parties, the private parties towards that tine frane.

THE COURT: kay. And | would like to have, if at al
possible, a single confidentiality order as opposed to two conpeting
orders, one that's for plaintiffs and defendants, and one that
includes in the | oop the governnment. | would |ike to have a single
order whether it's this one that the governnent can either sign on
to as is or can be nodified so that we're all operating under the
same provisions. Let's not nmake it nore conplicated than it needs
to be.

So as soon as possible, Ms. Boyle, if you can advise
counsel and the court of any problenms with the existing order, we'll
go fromthere. But we would like to try to achieve a single
docunent.

M5. BOYLE: Yes, your Honor

THE COURT: M. Meunier.

MR. MEUNI ER:  Judge, | think the final itemon the joint
report deals with class certification. Just to report in Pretrial
Order No. 6 the court did set forth a schedule for the discovery and
conpl etion of class certification issue devel opnent with a view
toward having that issue under Rule 23 presented to the court in
Novenber of this year. And there was a Septenber 2nd cutoff for
di scovery dealing with class certification issues. W're aware that
that though this is not true nerits discovery still, the discovery

on class certification will take us into sone specific clains
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information for proposed class reps, it will take us into the idea
of inpact, formal dehyde levels in certain trailers, | suspect it
will also take us into this whol e question of market share that we
t al ked about before.

So it will open sonme doors to inportant issues and they
have to be devel oped quickly and efficiently. W, therefore, have
established in our group a class certification subcommttee, the
sole responsibility of which will be to communicate with the
def endant group, set up the needed depositions and get the needed
witten discovery in place as quickly as possible.

Your court appointed plaintiff attorney group is equal to
the task, it's going to be a busy sunmer, we're going to have
testing, we're going to have plaintiff fact sheets and cl ass cert
di scovery, but we don't like to ventilate trailer, we do ventilate
anong oursel ves and back stage e-mails as the court may know, but we
are up to the task and we're ready to do what we need to do.

THE COURT: Al right. M. Winstock. Thank you,

M. Meunier.

MR. VEI NSTOCK:  Yes, your Honor, on the last point we wll
put together a group of our own and get with their group to work out
the logistics of getting cert ready for this fall.

THE COURT: M hope is that within the next week a
conpr ehensi ve plan for class cert discovery can be established, and
obviously we can be flexible in terns of what all needs to be done.

As certain portions of that discovery are conplete, it nmay give rise
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to other inquiries that are necessary. But | would |like to have a
set, not only a set of ground rul es but perhaps even a schedul e of
what is going to be needed on each side -- and that's inclusive, of
course, of the governnent -- of what is going to be needed on each
of the sides of the case in order to have the class cert hearing and
a gane plan for getting all of that done within the tine franme that
t he order suggests.

| am considering at that point to go ahead and turn that
to Magi strate Roby and | et her nake certain that that process is
foll owed and allow you to bring disputes to her. M intent is that
di scovery disputes, not only in that fashion, but really in general
are handled in a nore rapid fire manner as opposed to sinply sending
t he discovery out, having the tine delay, followup with a notion to

conpel, have that noticed for hearing under the local rules, an

opposition, perhaps a reply, | think we're going to get bogged down
if we have to do it that way, so |l will, once | get that plan from
you, | wll try to neet with her. But submt that to nme and I wll

try to nmeet with her, and that's the direction we go with it, we can

go ahead and get her plugged into what it is you all intend to do.
But I would rather have it -- if you have a di scovery

di spute, in other words, | am suggesting that you i medi ately cal

me for the tinme being but perhaps her and | et her resolve it

post haste as opposed to going through the nornmal notion practice

procedure that the |ocal rules envision.

MR. WVEI NSTOCK:  Your Honor, mny experience has been | awers
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work best with deadlines. Wuld you |like to set a deadline, perhaps
next Friday or the follow ng Monday, to give you a schedul e of
briefing?

THE COURT: | would like it by next Friday, if you woul d,
go ahead and designate your commttee and |l et these fol ks interface,
and nmake it as conprehensive as it can be, both in terns of what's
going to happen on a certain date and what it is you' re actually
going to need. And like | said, if you have to do it in waves
because you don't really know, you nmay get sone information from
your opponent that warrants further inquiry or perhaps points in a
different direction or in another direction, then you can do that in
your second wave of discovery. However you want to set up tiers or,
we just need to know what all needs to be done and howit's going to
get done who is going to do it and within what tine frane.

Yes, by next Friday if you all can give us that, that
woul d be terrific.

MR. VEEI NSTOCK:  Thank you, your Honor

MR. MEUNIER: That will obviously involve the
manuf act urers and FEMA?

THE COURT: That's correct.

MR. MEUNI ER:  Judge, we are ready to nmake sone comments on
the record about the communi cati on.

THE COURT: Cxay.

MR. MEUNI ER:  Have you schedul ed the next status

conf er ence?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 397  Filed 06/26/2008 Page 28 of 58

28

THE COURT: Let's go ahead and finish that and finish that
before we get comments with regard to the FEMA di stributions, unless
anybody has anything el se they would like to raise? The floor is
open for further discussion. Yes, sir.

MR. SCHM DT: Douglas Schmdt. As far as the testing of
the trailer goes, let's say you pick up a client after the testing
is over and his trailer is destroyed. How does he prove that his
trailer had a certain level, is that going to in the statistical
sanpl e deal ?

THE COURT: That's ny intent. | think on the plaintiff's
side is that and the way | envision it is by allow ng the governnent
to dispose of the units, that there is going to be a statistical
sanpling, a track record that's already been established. That's a
good question, that is sonething that's conme up before and |
under stand the concern, but, yes.

A plaintiff, if sonmeone who joins this litigation whose
unit has not been tested is not precluded by that fact al one that
that unit is no |longer avail abl e.

MR. SCHM DT: And one other question. | knowthis is an
obvi ous question, but | just want to hear the answer. They're doing
testing in 2008. It's obvious these trailer s came out 2005, 2006
during the sumrers, they have nmuch nore, as far as ny research goes,
formal dehyde in them So how are we going to adjust back to the
three years that they had before of the level. Because you m ght go

to trailer now and it mght be the sane level, it mght have been
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five tinmes the level in 2005, 2006.

THE COURT: Well, the issue, and I'll allow counsel to
address it, but as | understand it, the issue of what | would cal
degradation of the levels is sonething that is certainly going to
be, I would think, to an al nost exclusively the extent of expert
t esti nony.

MR. SCHM DT: Ckay.

THE COURT: M. Meunier and M. Weinstock perhaps can
address that. But that's got to be, I would think, a critical
function of an expert analysis.

MR. MEUNI ER:  Yes, Judge, it wll be. It will be a
question ultimately answered by our experts. But what we already
know is this, the nmere nunber, the |evel on a given day under given
conditions is not the end of the story. |It's a piece, an inportant
piece in the puzzle of what the exposure was in that situation.
Qovi ously though you have to go back to sonme extent and reconstruct
earlier tenperature, humdity conditions, you have to | ook at
ventil ation issues, you have to | ook at how the passage of tine
effects of f-gassing, and our experts are aware of that.

So | don't think anyone in this case is saying, |ook, when
you get a test level, that's the end of the story and there's no
gquestion that's exactly what the | evel of exposure was every day at
every nonment for that plaintiff.

MR. WEI NSTOCK:  Your Honor, actually I'm much nore

interested in his first point. And | understand what this court has
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said and we've been on step all al ong, what happens when you sign
sonebody up in Cctober of 2008 and their trailer has al ready been
destroyed. W can't go back inthe HG WlIlIls tine machine and get
test results. But if you sign themup in June of 2008 or February
2008 and you haven't produced a spreadsheet so that FEMA can gi ve us
a new search on the FRRATS list and that unit gets destroyed, that's
evidentiary against us and they had the ability to prevent that from
happening and to give us the opportunity to test and we will not be
So synpat hetic.

THE COURT: WELL, that's an inportant point because ny
comrent does presuppose that that person is unknown such that the
unit could not possibly have been identified and tested at a | ater
dat e when perhaps the governnent has al ready di sposed of the unit.
And | think that's an inportant point. |[|f someone is a claimant in
this case and their unit is there, we know that the units have not
been destroyed right now, it's inportant that that person's nane,
identity be disclosed immediately so that that, if there is an
intent by the defendants to test that unit they would so have the
opportunity.

So nobody can sit, | don't think anybody can sit and | ay
in the gap on this thing and then show up | ater and say, well, now,
you know, | was in the case back in June and you didn't test ny unit
because you didn't know about ne.

MR. SCHM DT: Your Honor, let's say |'ve nanmed one client

but | have a lot nore clients than |'ve not nanmed at this point. |If
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| submt plaintiff fact sheets or if |1've submtted 1-95 forns to
t he governnment, would that satisfy the requirenent? Because if |
come in now and nanme all of my plaintiffs, | have a certain deadline

to get all of the discovery in a certainlimted tinme, which is
fine. But ny question is, what notification do they need, is the
| -95 notification enough?

THE COURT: M. Meunier? | amnot sure that it has to be
in any particular formunless the plaintiffs |iaison counsel and the
commttee has established a procedure. As far as |'m concerned
t hough, 1'monly concerned about disclosure. As far as the form
whether it's on a spreadsheet or which spreadsheet it cones off of
doesn't matter to nme, it may matter to them M. Meunier, do you
want to address that?

MR. MEUNIER: W have put out a call to all known
plaintiff counsel already saying, |ook, if you have clients that are
currently in a trailer, so that we have the opportunity to test that
trailer you need to let us know that. That takes care of the
probl em of soneone whose trailer is picked up tonorrow and say,
oops, | didn't get to test it. W do the best we can on that. W
are relying on plaintiff attorneys to tell us | have these clients
in these trailers, they currently occupy them we go test them Andy
wants to test themas well, we tell Andy.

There is a larger group at risk here and that's the group
who have al ready noved out of their trailers and FEMA' s got custody

of the trailer. And as the court knows, we as a court appointed
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group of counsel have deci ded we cannot and should not undertake to
test every single trailer in the FEMA i nventory that once upon a
time was occupied by a plaintiff. So we are doing our statistical
sanpl e which we believe through expert testinony will be able to
cover all bases.

And | think the defendants have told us, manufacturers
that they would transfer prefer to nmake the approach of testing
every single one of these plaintiffs. The plaintiff |lawers need to
know on the one hand if you have clients who previously occupied a
trailer, it was picked up, you never tested it, it's nowin FEMA s
inventory that when the day conmes to litigate that case, what this
group of court appointed |awers is going to be presenting on your
behal f will be, unless you fall into the statistical testing group
an extrapolated result froma sanple. Wat the defendants hope to
be able to produce at that nonent is an actual test result. |If they
can nmanage to test every trailer

THE COURT: Right.

MR. MEUNIER: One other thing to say, Judge. W have
given the defendants and FEMA a list of | think it's 17 sone odd
t housand plaintiffs who are represented by our organi zed group of
counsel. That |ist does not include perhaps significant nunbers of
claimants represented by others. | think frankly it behooves
plaintiff awers to work through us to give us your listed nanmes so
that we can include that in whatever discussions we're having on

this issue.
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MR. SCHM DT:  Your Honor, | would like, |I have this
available. | can give thema conputer printout of all of ny
plaintiffs, all of the VIN nunbers and all of the manufacturers of
my clients. It's just that | have not put theminto the -- |'ve
named one so | amin the proceeding, but | have thousands nore and I
just haven't put themin yet because | wanted to see where it was
goi ng, whether | wanted to go to state court or whether | go in
federal court. And that's why | was here, and |'m going to neet
with M. Meunier about making a final decision on it.

THE COURT: Well, the point, you can see the conpeting,
there's a dichotony here in the approach to the case. There is a
di chotony in the approach to the case. The defendants seek to
override the plaintiffs statistical sanple, which the plaintiffs
believe will be convincing. The defendants could seek to override
that by saying, well, the statistics are fine but | have an actua
test of your unit, M. Plaintiff.

MR. SCHM DT: | understand their position, your Honor.

THE COURT: So that is also overlaid on top of the need to
di spose of these units and the relative costs of preserving them
during the interimof the case. So | amgoing to tell you, and I am
going to suggest strongly to plaintiffs counsel who are here that if
you have a list of people, such as you're tal king about, especially
if they're matched up with manufacturer and VIN nunber, you're going
to be faced with this argunent that, well, you knew that you were

going to be a claimant way back in May when you were sitting in
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Judge Engel hardt's courtroom and we woul d have tested your unit but
you didn't speak up

MR. SCHM DT: | understand.

THE COURT: Wat |I'mtal king about a claimis not going to
be precluded if sonmeone that's out there has no attorney right now,
maybe doesn't even know that they want to file a claim

MR. SCHM DT: That would be the ones that would go into a
cl ass action notice?

THE COURT: Correct. O if in the event there no class,
is there is a mass joinder nmechani sm those people who join this
case at a later date are not going to be precluded by the fact that
the court has allowed the governnent to dispose of units after Labor
Day and their unit is one of the ones that the governnent has
di sposed of.

MR. SCHMDT: | will produce to M. Meunier a list, and
also what | wll dois | will nmake every one of ny clients fill out
a plaintiff fact sheet.

THE COURT: That would be great. | think that gets us
much further along the road in many, many respects, including the
all inportant aspect of the case, which is both the plaintiffs'
testing as well as the defendant's desire to individually test.

MR. SCHM DT: Your Honor, | just didn't want to get caught
up in the deadline of July 1st. | have thousands of clients and
didn't want to mail them now and get ny fact sheets and then | have

the pressure on ne of getting it all in on tine. Even though |I have
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a big staff that is going to do it, so that's why | naned one but |
will go through everything el se.

THE COURT: For purpose of testing | think if you can get
not so nmuch the fact sheets at this point but the nanmes and the VIN
nunbers.

MR. SCHMDT: | wll have that next week, your Honor.

THE COURT: |If you can get that then that's great. The
fact sheets, we are going to continue to work on those and hopeful |y
get those in.

MR. SCHM DT: Thank you for giving ne the opportunity to
make an appear ance.

THE COURT: Thank you.

MR. WVEI NSTOCK:  Your Honor, | would not just, not just
M. Schmdt, | appreciate what he just said, to the extent any
plaintiff | awer has clients out there and they can follow the
Bencono nodel as giving as nmuch information as possible so we can
get a nore accurate hit on the FRRATS Iist so we can get nore units,
t hat woul d be hel pful

THE COURT: Right. It's no secret and it hasn't been a
secret that the defendants intend to go and test every single unit
that a claimis being made on in this case, as | understand it, and
the only way they're going to know that, obviously, is if soneone
steps forward and gives the information. M. Wods.

MR. WOODS: Yes, your Honor, just to foll ow up what

M. Weinstock just said. W have nade a call to all plaintiff
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counsel, all known plaintiff counsel to continue to provide us with
lists of their clients, even if they don't have the information such
as VIN nunber and they then on a rolling basis turn that |ist over
to FEMA for its search through their FRRATS database and identify
those units in that manner.

THE COURT: kay. But | guess the point, too, is that
what you're looking for -- | understand to match up | understand
wi th manufacturer. But what you all are looking for to test is
different than what the defendants are |looking for to test. So as
| ong as we know who all is involved, the nanme of plaintiffs and if
possi bl e the manufacturer and the VIN, then the defendants can go
ahead and test until their heart's content. And whatever the
results are they'll have.

W're ultimately going to get the point, | think it's
clear, where people will be joining this litigation either as class
menbers or as part of a mass joinder, and if they' re doing this
after Labor Day, there is a very real chance that their unit is no
| onger available for testing. And at that point they're going to be
abl e to take advantage of the plaintiffs' work with regard to the
statistical analysis and will have to go to trial wth that
information in that fashion.

Ckay. Anybody else, while the floor is open, on any other
i ssue that was covered here today before we get into these notices?

Before we nove on, let's pick the date for our next

conference. How does everyone | ook on, how do you all |ook on June
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the 20th or 27th, any preference out of those two? Are Fridays
better for everybody, are Fridays good?

M5. BOYLE: Yes, your Honor

THE COURT: Okay. | had a few of you fromout of town
suggest that Fridays are perfect, so we'll keep them on Friday.

MR. MEUNIER: A commttee neeting with you followed by --

THE COURT: Yes, sane procedure we wll have an earlier
commttee neeting that norning and then a neeting here for all of
us. Any preference?

MR. MORELAND: You said the 20th or 27th, your Honor?
Because on a few of our calendars the 27th would be better. Sorry,
we just didn't hear which one you chose.

THE COURT: Any consensus here, 20th or 27th?

MR. MEUNIER: | think you just ought to pick one, Judge.
| wouldn't open this up to discussion of the floor.

THE COURT: Al right. Wy don't we -- is there anything
that you all think warrants something on the cal endar nore than
ot her ?

MR. MEUNI ER: Judge, | am now getting a consensus, at
least fromplaintiffs, that it would be better to have it to the
20th, not the 27th

THE COURT: 20th, okay. Am | getting a contrary consensus
fromthis table?

MR. VEI NSTOCK:  No, your Honor.

THE COURT: Let's take the 20th because quite honestly
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that | ooks |like the better on ny calendar as well. So let's nmake it
Friday, June the 20th, we'll neet again.

Now, with regard to the notices that the governnent has
sent out to occupants or distributed informationally. M. Meunier,
did you want to address that?

MR. MEUNI ER: Yes, your Honor.

THE COURT: W will follow the sane tines, nine o'clock
and ten o' cl ock.

MR. MEUNIER: My it please the court, by way of
background, the plaintiffs filed in this case a notion to enforce a
subpoena to FEMA to produce a list of all individuals who have
resided in a FEMA provi ded energency housing unit after Hurricane
Rita or Katrina. That notion was heard by the court in chanbers,
and the court then denied in part by concluding that it would not at
this time order the production of the list. FEMA has raised Privacy
Act concerns about the information. W' ve suggested that the
information could be given to ajoint -- I"msorry, to a court
appoi nted notice admnistrator, and that only in the event that a
plaintiff responded by indicating that he or she was interested in
presenting a claimin this litigation, would we, counsel ever know
the identity of that person

The court also ordered in connection with this notion that
for purposes of its further consideration of our request that the
list be produced for the notice, FEMA and the governnent provide al

witten material reflecting communications with actual trailer or
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housi ng unit resident and the governnment dealing with the
for mal dehyde | evel s or fornmal dehyde exposure in these units.

We for the plaintiffs have now reviewed this materi al,
and, your Honor, we respectfully submt that it just confirns that
there is a strong justification for the PSC to have an opportunity
t hrough the notice admnistrator to informthese putative cl ass
menbers of the litigation and of the need to take certain action
steps if there is a wsh to participate in litigation.

Judge, this class action litigation is based on allegedly
har nf ul exposure to formal dehyde, that's the gravanen of the case.
And these docunents confirmthat the very defendant which admts
that it exclusively owns and possesses identities for each and every
menber of the putative class, is regularly and frequently
communi cating with these class nenbers about the fact of
f or mal dehyde exposure, about the inplications of fornal dehyde
exposure, and about the appropriate steps to take about fornal dehyde
exposure, even as it clains that the plaintiffs' counsel in this
case have no right through a notice adm nistrator to comrunicate
with these individuals, there is sonething in our viewthat is very
wong with this picture, legally, factually and equitably.

|"ve got 42 categories of docunents furnished by the
governnent, very hel pful index, and | amreferring to the title
desi gnations when | talk about 1 through 42.

Let ne just briefly nention a handful to illustrate ny

point. No. 1, title nunber one contains comunication to class




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 2:07-md-01873-KDE-KWR  Document 397  Filed 06/26/2008 Page 40 of 58

40

menbers from FEMA that over time formal dehyde goes away. And its
effects, "decrease or disappear.”™ Now that may be true fromthe
governnment's standpoint, it may not be true. And certainly
plaintiffs are entitled to know what our experts think about the
long-termeffects of fornal dehyde exposure should they decide to
participate in litigation.

Title No. 2, like many other titles, is one where there is
an express invitation to the class nenber to followup with the
federal governnment, with the CDC if they have any questions about
health problens. And we are not inpugning the integrity of the CDC
we think the CDC is an excellent organization but it's the federal
governnent. And that's one view about the health and nedi cal issues
involved in this. It's the view as it happens of an adverse party.

Title 5 identifies synptons of formal dehyde exposure and
conpares themto those associated with "the conmon cold". And then
acknow edges that there can be nore serious health problens such as
a "small but increased risk of cancer”. | don't know what people
are supposed to make of that. On the one hand you're told it's
sonething |like a common cold synptom and then on the hand you're
told, oh, by the way there can be an increased risk of cancer. |
think it's confusing to people.

Title 8 gives very specific scripted plan responses that
t he governnent gives to people who ask about the health risks of
formal dehyde, and I won't go through them But | nean there is a

very carefully scripted set of questions and answers, you know, if
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you have any kind of specific concern, you' re engaged in a dial ogue
Wi th the governnent and you get their response.

Item 10, Title 10 is interesting. The question posed is,
how do | know if |'ve been exposed to formal dehyde? The answer from
CDC, well, the synptons would be |ike those caused by other things,
such as nold and snoking and could be due to flu or allergy. So
here | am aski ng about how do | know if it's formal dehyde, and the
governnment's response is, well, you have to think about nold, you
have to think about snoking, you have to think about allergies. |
don't say that's an untruthful response, but it's not a when there
are particularly when potential |egal clains are involved.

Item 14 is a public service announcenent, and it says, "If
you' ve heard that the air quality in the FEMA trailer is making you
sick, you know what you have to do, open the w ndows, don't snoke,
et cetera, and then call us, CDC for nore information. Well, there
is one other thing you can do and that's you could contact a | awer.

Now, |et nme say here, very well publicized case, we don't
deny that there agency been a lot on the air, there's been a | ot of
publicity about this case. And we could leave it to the market, we
could say you plaintiff |awers have First Anmendnent comrercial free
speech, you go advertise and then public service announcenents can
run on the other side. Wuat's troubling to us here is that you have
a known di screte group, there is no guesswork, these are the
putative class nenbers. FEMA knows them by nane and FEMA has an

outreach system of direct comuni cation wth each and every one of
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those very individuals, and that nakes this different. They have
concrete one-on-one conmuni cation with putative class nenbers and
def endant taking place here and overhear to suggest that, well,

t hrough the marketplace let's hope these people fine their way to a
| awyer .

Now, and again, the notice that we're tal ki ng about, and
the court has seen the | anguage we propose, is neant to be very
neutral, sinply telling people, there is a case, there is ML
litigation, there is a fact sheet. |If you're interested, and we are
not saying you have a claimor should have a claim but if you're
interested, here is what you should do and it puts themin touch
with the fact sheet process.

| just think it's, to use a well worn phrase these days,
fair inbalance to allow us to have this opportunity. | could go on
Judge.

Let me just flip to one nore, and that's Item24. And the
court is aware of this one because this one is actually attached to
our notion. This is a guide notifying putative class nenbers whose
trailers have been tested were told by FEMA, CDC has tested over 500
trailers so presumably this is a letter that goes to roughly 500
putative class nenbers. Now, what the governnent does in this
letter is say we're going to divide this into three areas of risk
Low, internediate and high. And you know what, that nmay be a
perfectly logical way to do it, but we are not going to sit here as

plaintiffs' counsel and say we stipulate that each and every one of
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those |l evel s discerned according to how many parts per billion are
in existence is one that we agree with, or that our experts agree
with.

And yet the plaintiffs are now being told by a defendant
we're going to not only tell you about the test results, but guess
what we're going to interpret the results, we're going to assess the
risk and we're the governnent. CDC even says in here our mssion is
public health. Now, again, we don't nmean to inpugn the integrity of
the CDC but | think this is critically inportant information.

So this is where we think we are. W think the PLC has a
court appointed responsibility to protect the interest of absent
cl ass nmenbers as long as a class action is pending, and we think
that for as long as this class action has been pending, it turns out
t hat absent class nmenbers, thousands of absent class nenbers
i ndi vidually have been hearing fromthe defendant United States,
FEMA, or anot her federal agency CDC, about what this defendant
believes to be true regarding fornmal dehyde | evels in these units and
the health risks associated with exposure.

It's not our contention that each and every thing that has
been communicated is fal se, but how can there be any question but
that the governnent has a clear interest in not portraying this as a
significant crisis, which has put the health of thousands of
famlies, including children, at risk. And you know there's already
been sone furor in Congress about certain nenbers of the federal

governnment wanting to say nore than FEMA has been wlling to say
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about health risks. And how can there be any question but that the

governnment has a clear interest in these residents being not advised
by their own attorneys about what there is to know about

for mal dehyde exposure. W don't expect the governnent to wear that

hat, that's not their job, but we wear that hat. And it's just not

fair for the conmmunication to be so one sided.

You know, if the liability insurer of a defendant driver
were having regul ar comrunication with nmy client after it was known
that | was involved as counsel, anyone would call that inproper.

THE COURT: Not to cut you off, M. Meunier, because we
did, for those of you who have not seen or | am not suggesting that
you have to go and get the transcript or reviewit, we did have sone
extensive oral argunent on this very issue prior to the presentation
of these notices, so | don't want to rehash that.

MR, MEUNTER: |'Ill conclude, Judge. |[I'Il just say this
that | think legally, factually, ethically, and under the express
di scretionary notice authority of Rule 23, we respectfully reurge
our request that you order FEMA to produce this list so that the
notice can be sent. |In the alternative, and only in the
alternative, we would like to discuss with the court appropriate
gui delines or restrictions that should be placed on further
government conmuni cation with putative class nenbers.

THE COURT: Ckay. | appreciate that. Let ne do this.

Let ne get M. Weinstock's reaction to these docunents, then

Ms. Boyle I'lIl allow you to respond. But again, we spent -- and we
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| nmean in particular M. MIler was present fromthe governnent,
however, Ms. Boyle had the | aboring oar on this issue, M. Munier,
and M. Winstock argued this extensively and we did make a record
of it a few weks ago. So | don't really -- | understand the
conceptual argunents and the particular provisions of aw. \Wat |
aminterested in nowis just getting your reaction to these
particul ar notices that have been produced by the governnent that
have been distributed, and I1'Il let Ms. Boyle respond to whatever
comments are made, if she chooses to do so. (o ahead,

M . Wi nstock.

MR. WVEI NSTOCK:  Your Honor, |I'mglad you raised that
because |I' m | ooking back as to what | thought we were trying to do,
whi ch was | ook at these notices to see if there were inaccuracies in
themthat needed to be corrected, that's what | thought the initial
goal was. And | appreciate everything M. Meunier said in his
opi nion he would rather not it be phrased this way. Quite frankly
in nmy opinion, there are things |I think FEMA was ridicul ously overly
conservative of. But wthout having an evidentiary hearing and a
finding by this court that this level is a problem this level is
not, you can't just junp out and say this may be inaccurate, cal
the plaintiff |awer.

And that's what |'mhearing they' re asking and it just
doesn't make any sense, especially in light of the sinple |ogistics
of this case. There are 17,000 plaintiffs on spreadsheets of which

there are going to be able to handl e approxi mately 800 a nonth. |
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think the goal of this is to sign up a few thousand or many

t housands nore that they're not going to -- they can't get the
relief facts for alnbost two years and they're going to sign up
another two years' worth, | think that's the goal of doing this at
this tinme. And | don't think saying sonething is factually

i naccurate needs to be corrected comng fromthe court |ong before
we get to the issue of whether it truly is factually inaccurate.
think that's putting the cart before the horse, so to speak.

THE COURT: Well, when | heard the argunents for the first
tinme a few weeks ago, we had those argunents on a Friday and we
reconvened by tel ephone | believe on a Monday, at which tinme | made
the request not only for the notices that were sent but also for as
the index provides the information regarding the recipients, and ny
exercise in receiving this is to go through each of the notices that
were sent for a particular concern regarding information provided.

| have also said -- the reason | asked for that is because
t he governnment, | agree with M. Meunier in the sense that the
gover nnent has been conmunicating wth these people about this very
i ssue, putting aside the substance of what these docunents tell us
are contained in the notices. But the other thing, the other thing
is that there may be particular notices that went to certain people.
Not all notices went to all occupants. And so | want to do it with
regard to particul ar ones.

Now, M. Meunier did highlight by nunbers sone of these

subm ssions, so that's the way that | was view ng these docunents as
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well. But | have also refused to order sinply by the fact that the
governnent had sent out a notice to a person living in tenporary
housing that, therefore, there is going to be a notice fromthis
court mailed out to every single person. | think |I have ruled on

t hat issue.

| will consider sending a notice out to a particular group
of individuals or the entirety if something in these docunents
suggests that that would be appropriate based upon an i ndividual
provi sion of a docunment. And | think M. Meunier has highlighted
that. So, yeah, your understanding of what we're doing here is
correct. Go ahead.

MR. WVEI NSTOCK:  And then you kind of preceded ny second
point, which is, for exanple, | think sone of the ones M. Meunier
had a | ot of coments about are these phone scripts of how you
respond. And |I'msure there is a list of 100 or 200 people. So if
the court feels those people may have gotten sonething or wasn't
communi cated that way, that wouldn't require a notice to 300,000
people if there was only 100 people that actually nmade that phone
call and went through that script. Wich I think --

THE COURT: Likew se, if soneone attended, we woul d know,
| would think, who attended the St. Maria Coretti neeting, | don't
know i f there was a sign-in sheet there |ike we do here, but we
woul d know perhaps who all was that at neeting if they received
sonet hing that warranted a response. So, yes, that's the fashion

t hat we woul d proceed in.
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MR. VEEI NSTOCK:  And then really the | ast point, your
Honor, is, and | understand his coments about FEMA being a
def endant, a defendant being in direct conmunication, and that you
could look at it that way, and he certainly does. But this isn't
really a case of Pv. Dand there being a Vin the mddle, this is
much nmore of a triangle and FEMA is a different wing to the
triangle. | nean, we are all defendants but Henry MIller truly
believes he will not be a party to these proceedi ngs cone sonetine
soon and we wll be the ones left with their response to FEMA s
notice that we have nothing to do with

THE COURT: Well, the other conpeting factor, not to take
words out of Ms. Boyle's nouth, but actually this was raised at the
hearing was that the governnent havi ng possession of information
regardi ng possible or potential harnful circunstances has an
obligation to dissem nate information as long as it is, M. Meunier
used the termfair inbalance, as long as it is informational so that
peopl e can act upon that information, | nean it's al nost a
mtigation type of argunent or notive that requires sone action on
behal f of the governnent.

So | amtrying to balance that and the only way | can do
that is to | ook at the actual subm ssions that were nmade or
di ssem nated to these groups of people.

MR. WVEINSTOCK: And really, the first point being the nost
significant, | nean, for exanple, M. Meunier points out sonething

about cancer. There is a big dispute over a |lot of these health
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effects, whether they're related or not related and at what |evels.
It will be very difficult for this court to see that that needs to
be corrected until you' ve heard evidence on all of it by smarter
peopl e than me. Thank you, your Honor.

THE COURT: kay. Thank you, Ms. Boyle would you like to
respond briefly?

M5. BOYLE: Yes.

THE COURT: | don't know whether, while she is approaching
the podium | don't know whether either of you have asked for the
transcript of what we covered on the record on this issue
previously, but for the benefit of the group, there is, forgive ne
if I"ve nentioned this, but there is a transcript of that and I
woul d think that your |iaison counsel can nmake that available if you
choose to plow through the argunents that have al ready been nade.

Go ahead, Ms. Boyl e.

M5. BOYLE: Thank you, your Honor. | will try to stick to
the narrow i ssue that is before the court today, which is to address
the contents of these notices. But because M. Meunier highlighted
sonme of the |legal argunents frombefore, | would just like to
enphasi ze in general that the |l egal standard for class notice under
Rule 23 is sinply whether or not a potential plaintiffs' right to
sue and/or know edge of their substantive rights has been affected
by a certain step in the litigation. In this litigation plaintiffs
have chosen on their own initiative to bring a class action, which

by definition until a class is denied, already includes all of the
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t he notices contain.

If the court -- personally | have reviewed the notices,
have not seen any red flags, and | will get to the contents in just
one nmonent. But if the court did find that any of the
comuni cati ons sonehow woul d | ead a person to believe they should
not sue, for exanple, the remedy for that under Rule 23 is for in
the event a class is denied then perhaps issue a notice to that
subset of people that the class was denied so that they know t hat
they need to pursue their own rights on their own.

And this is an exception to the general rule that notice
should only be issued if a class is granted. But one particul ar
case that stands for the proposition to issue notice out of this
fairness principle if a class is denied, is just a sinple district

court case, and its citation is 216 F.R D. 453, Sanft v. Wnnebago

peopl e who have received all of these notices. Irrespective of what

| ndustries, this was not cited in our brief. But there was a
speci al circunstance in that case after the class denial where the

court found special facts in that case warranted notice after the

and the types of information that those people were sonehow led to
believe that they were in the class and all of a sudden they were
not .

And second, the governnment requests that the issue, that
the narrow i ssue that we're addressing today, | will do nmy best to

address it on a factual |evel, but the governnent al so asked that

deni al because of various issues, including the timng of the deni al
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this issue be briefed where the plaintiff |iaison counsel identifies
with particularity the problens that they see in the notices and the
| egal standard by which they're requesting this relief. Because the
governnment still maintains that this is not proper relief under Rule
23, nor under subpoena discovery rules. And so we are confused as
to the | egal basis for the request and have no choice but to sinply
view it as a request for advertising at this point of the
[itigation.

Having said that, | will try to clarify on a factua
level. Wth respect to sone of the notices that plaintiffs |iaison
has identified, or with respect to all of them | would just like to
echo M. Winstock's coment that there is a dichotony between the
contents of the notice with respect to nerits issues of the case or
even mtigation of damages, such as who was in the trailer at any
given time and when did they nove out, or how many people received
the notice with respect to the facts contained in the notice. Wat
are the problens that fornal dehyde causes.

| submt to you it's ny understanding that the governnent
attenpted to take a very proactive approach to encouragi ng people to
seek the advice of a doctor. You'll see that the script, for
exanple, in No. 2 and nany of the notices, No. 8 is a script,
No. 10, for exanple, and | think Nos. 1, 5 and 14 are the letters
that M. Meunier identified, all say if you' re experiencing health
probl ens, call a doctor. And as you noted, your Honor, this is a

responsibility of the CDC with respect to its public health m ssion.
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Wth respect to how accurate the facts are, again | submt
| think the governnment was trying to be overly informative. |
personally don't know how accurate all of the facts are, and | think
that the court would need an evidentiary hearing if the contents of
the notice is what the court is interested in learning. And | agree
with M. Winstock's position in that regard.

Wth respect to No. 8 which is a script, one of the
prepared responses is to call a lawer if you would |ike to pursue
your legal rights. So again, | don't think that the governnent, |
can direct your Honor to the page if you would |ike.

THE COURT: | have it, | tagged it. It's in 28 as well.

M5. BOYLE: Ckay. So again, | don't believe that the
agencies had in mnd a concept of how many people would be suing or
not suing. | think that they were advising people consult with a
doctor, consult with a lawer. | personally on a factual |evel just
don't see a cause for concern.

Qutsi de of the context of Rule 23, the governnent is
certainly happy to followup wth supplenental information in your
Honor would like to review that, you know, for your own confort
| evel .

But with respect to Rule 23 class notice and with respect
to discovery, the governnment submts that this i ssue needs sone
further briefing fromplaintiffs |iaison counsel and sone
alternative legal basis for the relief, because, as | said, at this

point the only |legal operation of this, of what this request is, in
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my opinion, is just sinply an advertisenent at this point.

And finally, with respect to the contents. | believe
M. Meunier may have issues with the characterization of | ow,
medi um high, again that's an evidentiary issue. This certainly, it
was an informational letter. | don't believe it was intended for
the plaintiffs' counsel to nmake any stipulation as they seemto be
arguing with respect to the contents of any of these.

And so if the court has no further questions, the position
of the governnent is this requires further briefing, if anything.
Thank you, your Honor.

THE COURT: Al right. Thank you. | think that what we
should do, and to be fair to counsel in this case, |I think I had
advi sed through Amanda, | want to say on Wdnesday of this week,
that | would hope that you all had been through these docunents, and
| am not sure that when | asked that these docunents be submtted to
the court that | expected that you all would be able to go through
each one and highlight the particularities of concerns on each one,
it begins with the plaintiffs who, of course, are initiating this
process in seeking this notification procedure.

So to be fair, I would agree with Ms. Boyl e that perhaps
maybe sone further opportunity for plaintiffs now that they possess
these notifications and the designated pools of individuals who are
recipients to go through and identify for the court itemby item
and much of this material is very repetitive, it's very thematic in

terns of here is what we know about fornmal dehyde, so many of these
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notices, as a matter of fact several of them appear to be identical,
al t hough they were sent out on different dates. Wat | would Iike
you to do is perhaps go through and tell nme by item nunber, by
docket nunber, | should say tab nunber, which ones and what specific
provi sions you believe would warrant sonething in some additional
information or an additional mailing to those who receive that.

And 1'd like to get that fromyou by, what's today, the
9th, by the 19th, Monday the 19th. It doesn't need to be -- all |
need it to be is, Judge, if you | ook under tab one it says bl ankety
bl ank, and here is why we think that's not an appropriate statenent
or it's a statenent that warrants additional information. So that's
all 1 need to get fromyou. And like | said, that's going to be --
if you find sonmething in there that neets that criteria that you
think warrants a response, you're going to see that maybe in five
ot her itens under these tabs so you need not reproduce it. Just say
they said it in tab one, they said it in tab five and six, and they
said it also in tabs 27 through 40 or whatever, however many tines
they said it. Tell me why you think that needs a response.

If there's going to be a response, keep in mnd, too, that
| would hope that it would be specifically and narrowWy tailored if
we are going to send sonething to these people. |n suggesting that,
| amnot indicating that I am convinced that we are going to send
sonet hing to these peopl e.

There are two itens that do have instructions about

seeking the advice of an attorney. Now, both of those cone in the
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formof a proposed set of answers to a caller who calls sone type of
hotline or phone nunber. So that's not on the generally
di ssem nated i nformation

But at any rate, what | would like you to do is go through
these, tell me which ones warrant a response. And I'Ill tell you
there's nothing specifically contained in any of these docunents,
such that 1've read it, that stands out as being just a horrendously
prejudicial statenent, sonething that warrants an i medi ate response
fromcounsel. But | amgoing to give you the chance, because | do
think that there are sone things in here informationally that
per haps arguably could warrant further information.

And all of this is cognizant of the fact that dependi ng on
what happens with the class cert hearing there will be a renewed
need to broach this issue with regard to notification, notification
t hat you thought you were in a class but the court has declined to
certify a class, notification that we have a class action, you are a
potential menber and you need to opt in or opt out and so. Those
i ssues can be handled in the context of those rulings. Wuat we're
tal king about right nowis the need to send information sooner
rather than later to a group of individuals based upon sonething
that the governnent has already sent to these people.

So, M. Meunier, you were going say sonething.

MR. MEUNIER: | just want to clarify, Judge, that in the
following up briefing the court doesn't need any further |egal

argunent ?
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THE COURT: No, | understand the |egal argunent.

MR. MEUNFER: It's nore factual.

THE COURT: R ght.

MR. MEUNIER: Ms. Boyle did nention a new case | would
like to maybe read it and comrent briefly on it if | may. But
ot herwi se we understand this is a factual, you know, here is what we
see in the language and here is what we think is needed.

THE COURT: Right, that's where | amon this. W've
covered the broader argunents and the privacy concerns, and |
understand all of that and all of that cones into play in any
consi deration, those are general argunents that | think conme into
play in any determ nation hearing, there are so many conpeting
factors at this point. M. Winstock

MR. VI NSTOCK: | was just going to ask can the governnent
and the defendants have a week to respond?

THE COURT: Yes. |If we get that by the 19th, the
governnent and the defenses respond by, well, that next day the 27th
woul d be Tuesday, since Monday is a federal holiday you can have
until Tuesday the 27th to respond to what the plaintiffs want. And
inthe nean time I'lIl go through these again nyself. W' ve
hi ghlighted portions of them 1've got tabs on certain portions of
them And we'll take your material and go through them agai n and
come to a conclusion as to if any additional information is going to
be provided, to whomit is going to be provided, and what that

additional information or notice would be inclusive of.
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Oiginally we had a subm ssion that | think plaintiffs had
prepared that is a little nore general and broad, and m ght
ultimately be appropriate at a later juncture, dependi ng on what
happens with the class cert, but we'll put that aside for now and
tal k about what's in these docunents.

MR. MEUNI ER:  Judge, to what extent are these docunents in
the record or will be in the record? |In other words, should I plan
to attach just the ones | am speaking to or are you going to put the
governnment's production in the record?

THE COURT: | don't think there is any reason, none of
these are subject to any type of -- they've been distributed
generally, so unless there is sonme internal docunent that's a
guestion sheet or sonething like that that was for internal use
only, and, Ms. Boyle, you can tell us whether there is or is not.

Ri ght now why don't we refer to them since you have them and

def endants have them and | have them now, why don't we just refer to
them by tab nunber. And if necessary, we'll go ahead and put those
in the record once the court nmakes a ruling based on a particular
notice, we'll nake that notice part of the record.

MR. MEUNI ER: Ckay. Thank you, Judge.

THE COURT: Fair enough?

MS. BOYLE: Yes.

THE COURT: And let nme know if there's one that can't go
in the record for whatever reason, it's a prepared scenario for a

person answering the phone. But | think all of this is pretty
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general information in one formor another.
MS. BOYLE: | believe that's correct

will use the tinme between now and the responsi

THE COURT: Ckay. Good. Al right.

appreci ate your continued work on this.

*x * % * * *

REPORTER S CERTI FI CATE

my ability and understanding, fromthe record

t he above-entitled and nunbered natter.

/ s/ Karen A.

, your Honor. But |

ve deadline to double

check and investigate if there are any that fall into that category.

Anybody have

anything el se that we need to cover at this point as a group? |If

not, then we will adjourn and I thank all of you for attendi ng and

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )
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