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PROCEEDI NGS

( VEDNESDAY, JULY 23, 2008)

(MOT1 ON PRCCEEDI NGS)

THE COURT: As you were. All right.
entertaining oral argunent on several notions,
t hrough and recite by docket nunber here shortl
re: FEMA Trailer Formal dehyde Multidistrict Li
under the general docket No. 07-1873.

Counsel, if you would at this tine, t

here and will be participating in oral argunent

MR. M LLER: Your Honor, Henry MIler

United States of Anerica.

THE COURT: Good norni ng.

Bui | di ngs and Spas and Morgan Buil di ng Systens.

THE COURT: Good norni ng.

Honor, on behal f of |ndiana Buil ding Systens.

THE COURT: Good norni ng.

new y added defendants with notions to di sm ss.

The court today is
which I will go
y. This is in the in

tigation, which is

hose of you who are

, i f you would go

ahead and make your appearances, we will proceed fromthere.

for the defendant

M5. LIPSEY: Christine Lipsey for defendant Mrgan

MR. KELLY: May it please the court, David Kelly, your

MR. MEUNI ER: Jerry Meunier for the PSC, your Honor
MR. MURRAY: Stephen Murray for the PSC, your Honor

MR. CARROLL: Janes Carroll, your Honor, on behal f of

And M. Lee Bains
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with Maynard, Cooper & Gale will be arguing with ne.

THE COURT: Al right. Good norning. Wy don't you all
come on up here and have a seat.

Anybody el se that is going to be participating in oral
argunent today? That is ny understandi ng those of you who have nade
appearances wll be those who are presenting oral argunent.

Let nme go through the docket at this tinme and recite what
we are going to cover today. | have net with the | awers, we have
di scussed the order of procedure here today. The court wll
maintain a 20 mnute tine limt. The novant will have the right to
reserve sone tinme for rebuttal, but the court wll inpose a 20
mnute tine limt on those making oral argunent, with one exception,
which will be nmuch shorter.

First of all, docket No. 196 is the notion to dism ss by
the United States of America. That will be the notion we wll
handle first. M. Mller is going to have 20 mnutes, again with
rebuttal time, M. Meunier will have 20 m nutes on behal f of the
plaintiffs.

Docunent No. 259 is a notion to dismss the admnistrative
master conpl aint on behalf of the newy added defendants, CWVH
Manuf acturing, Inc., Southern Energy Hones, Inc., Gles Industries,
Inc., SunRay RV, LLC, Pal m Harbor Al bemarle LLC, if am pronouncing
that correctly, that will also be 20 m nutes per side. And I
understand that M. Bains and M. Carroll will be arguing that on

behal f of the novant. Amr | correct in that?
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MR. CARROLL: Correct, your Honor.

THE COURT: And you will have a 20 mnute total

Docket No. 233 is the notion by Horton Honmes, Inc., notion
to dismss the adm nistrative master conplaint. That is an adoption
of the notion set forth in Docunent 259. That will not require any
addi tional argunent. So there will be none.

Docket No. 240 is a notion to dismss or in the
alternative a 12(e) notion for nore definite statenment. That has
been filed by Indiana Building System LLC d/b/a Holly Park. That
is al so an adoption of 259. That will require no additional
argunment. Al though, and here is the exception, M. Kelly, will have
one to two mnutes to nake a very brief statenment | understand.

MR. KELLY: Yes, your Honor.

THE COURT: Docunent No. 217 is Mdrgan's notion to dism ss
plaintiffs' fraud clains pursuant to Rule 12(b)(2) and 9(b).
Counsel, is ny understanding correct that that notion is now noot?
Can we get a stipulation here on the record that that notion is
noot ?

M5. LIPSEY: Yes, your Honor. As | understand the
plaintiffs' opposition | do believe it's nmoot. The plaintiffs may
have a different view

THE COURT: M. Mller, is that correct, you have no
problemwth that either? | don't know if you have a dog in that
hunt .

MR. MLLER: I'msorry? Wich one is that?
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THE COURT: 217, the Morgan notion to dismss the fraud
claim Are you fine with that?

MR. M LLER: Yes.

MR. MEUNIER: The plaintiffs consider it noot, Judge.

THE COURT: Al right. Good. So that notion wll be
deni ed as noot .

Al right. Lastly, docunents 211 and 214 are Mdrgan's
nmotion to dismss pursuant to Rules 12(b)(2) and 12(b)(6) with
respect to the Louisiana plaintiffs' clains and Morgan's notion to
di sm ss under the 12(b)(1) and 12(b)(6) with respect to the
M ssi ssi ppi and Al abama clains of plaintiffs. And | understand
Ms. Lipsey, you're going to have 20 mnutes to argue that notion as
wel | .

MS. LIPSEY: Yes, your Honor. They are two separate
nmotions, but | believe that | can argue both of them at the sane
time.

THE COURT: | think what the plan was to go ahead and have
20 mnutes fromM. Bains and M. Carroll, then let M. Kelly nmake
his brief remarks, then have your argunment, and then the plaintiffs
will respond to all of that. Since there is a great deal of
overlap, plaintiffs wll have a total of 35 mnutes to respond to
all of those argunents.

MS. LIPSEY: Right.

THE COURT: Al right. Let's go ahead and start. | wll

tell all counsel at this tinme, as | told counsel yesterday, | have
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read the materials you ve submtted, there are vol um nous papers
t hat have been filed in connection with these notions, in particular
with regard the governnent's notion on both sides. | amfamliar
with the argunments set forth, |I have reviewed the critical case |aw
that's been cited, so there is no need to plow any ground that you
have adequately covered in the course of your witten subm ssions.

Having said that, | wll allow you the opportunity to nmake
any additional points that you would |like to nake or respond to any
gquestions that the court has or respond to any comments that your
opponent nakes at this tine.

There is no penalty if you do not use the entirety of your
20 mnutes. | will not read any sign of weakness in an attorney who
deci des that they have had their say and would |li ke to have a seat.

So, M. MIller, with those cautionary words, we'll go
ahead and take up the governnent's notion

MR. MLLER: May it please the court, your Honor, Henry
MIller for the defendant United States of America. Before the court
is the governnent's notion to dismss, Docket No. 196, the
plaintiffs' response Docunent No. 348, and the governnent's reply
Docket No. 419. | will basically deal with the procedural issues
first, the request for discovery and the 12( b)(1) versus the Rule
56(c), and then go on the substantive nmatters, your Honor.

On the discovery issue, this is a |legal question before
the court, not a factual dispute. Specifically, there are two

prongs to the discretionary function exception. Let ne deal with




Case 2:07-md-01873-KDE-ALC  Document 4906  Filed 10/08/2009 Page 8 of 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the second prong first, and that is whether or not the governnent's
conduct is susceptible to policy analysis. The Suprene Court in
Gaubert and the Fifth Crcuit in Baldassaro explicitly adopted the
suscepti bl e standard because they do not want that prong to be

subj ect to discovery.

The Third G rcuit in the Fisher Brothers case explicitly

expl ai ns the susceptible standard is there so it can object to |egal
i ssue that the court must inquire. |s the challenge conduct by the
plaintiffs susceptible to policy analysis and, that's a | egal issue
that the court has to decide. |In this context is the governnent's
failure or decision not to include formal dehyde specifications in
the contract susceptible to policy analysis, and is the governnent's
response to concerns regardi ng formal dehyde in the units susceptible
to policy analysis. These are the issues that the court has to
deci de and they are not subject to factual disputes. Specifically
the court in the Eleventh Grcuit in Mesa explicitly ruled that you
do not get discovery.

In addition, this court did not rule on the blank sl ate.
The Hillard case, the Freeman case, and Judge Duval's npbst recent

case ODwer inthe inre: Canal Litigation explicitly denied

requests for discovery in the context of a 12(b)(1) notion to
dism ss clainms pursuant to the discretionary function exception that
arose out of the Katrina response.

Let me go to the first prong of the discretionary function

exception here. The only, only potential reason that you could
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grant discovery is to find out if there is internal policy

regul ations that aren't available publicly, such as statutes or
regul ations. The statute or regul ations have been identified here
and they clearly inpose no nmandatory and specific requirenent.

In this case there is no justification to grant
plaintiffs' request to defer, it had discovery; and the reason why
is the governnent has proffered to the court declarations and
affidavits indicating there is no such requirenents.

Two: The PSC has failed to neet its own burden. They
have not offered a 56(f) declaration giving any plausible basis for
the belief that there would be any such internal nmandatory and
specific regul ati ons.

Three, it's inplausible, inplausible in this case to
believe that any would exist. Specifically, plaintiffs in their own
conpl ai nt, paragraph 37, concede that there are no specific and
mandat ory formal dehyde regulations relating to trailers.

Furthernore, in this case because of the problens that
occurred as a result of these trailers, FEMA, in fact, has adopted
regulations. That is in the exhibits that have been provided to the
court. Because of concerns, we are now taking steps for future
purchases of trailers to insure that they are formal dehyde safe.

THE COURT: You woul d not agree that a nore general
regul ation such as the one | think plaintiffs' cite relative to OSHA
woul d be superinposed on FEMA in this circunstance; in other words,

t he nobile honme threshold would not be in play in this case with
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regard to travel trailers or EHU s?

MR. MLLER: Your Honor, the nobile hone threshold is a
target |evel that HUD adopted for purposes of determ ning how
they're going to regul ate, and what they adopted was that the
manuf acturers had to use |l ow em ssion materials in building nobile
hones.

THE COURT: But the reason for that, as | understand it or
| woul d appreciate, is the fact that persons would be living in
those units permanently. In other words, as opposed to an RV or
sonet hing that a person woul d use not as a primary residence but
rather on a very tenporary basis. In this case, however, we have
those very sane vehicles, for lack of a better term sonething
that's not a nobile honme but sonething that would be an RV or
trailer, sonme type of trailer unit that would not typically be used
as a permanent residence, in fact, being submtted to displaced
persons as a pernmanent residence. Are you suggesting that the --

MR. MLLER: | think you have to go two stages here, is
that regulation, does it per se apply to the trailers, and the
answer to that is no and the plaintiffs concede that.

The next question is is the failure to incorporate those
requirements into our contract specs susceptible to policy analysis.
And the answer to that is | think, your Honor, it has to be yes.
Because at the stage where we are purchasing these trailers, we had
the |l argest housing disaster in the United States' history. You had

the contract officer trying to basically arrange in an energency




Case 2:07-md-01873-KDE-ALC  Document 4906  Filed 10/08/2009 Page 11 of 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

setting as many units as possible. They are literally going out and
buyi ng every unit that they can get off lots fromvendors because we
had this disaster. And everyone here lived through this disaster
and realized what it brought on.

And so under that enmergency setting, your Honor, | do not
believe there is such a requirenent. And the fact of the matter is
the policy here was to get these houses as quickly as possible to
house the people. This was not sonething that was brought into the
m nd-set at the tine.

THE COURT: Was the purchase based upon existing housing
units that were purchased very quickly after the hurricane hit and
persons were di splaced, or was this an order, or perhaps it was a
conbi nati on of the two, an order that was placed with the
manuf acturers that suddenly we need X thousand units, so get
cracking at that and ship them as quickly as you can.

MR. MLLER: Two ways, your Honor, | believe about 33, 000
units were brought right off the lots fromvendors and the renai nder
of the units were bought through contracts that the governnent
i ssued directly to manufacturers.

THE COURT: As a result of this particular event?

MR. MLLER: Exactly, your Honor. And so under that
ci rcunstances, given that this is right after the energency, | don't
believe it would be appropriate, | think the decision that we need
to get the housing trunps the decision that we're going to go in and

figure out what specs. Because if you |ook at the HUD specs, it
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took HUD five years to cone up with those specs, your Honor.
I f you | ook at Governnent Exhibit No. 9, which is the

rational decision that was then challenged in the New Mexico v. HUD

case, that's what the process you're going to go through. And I
don't think given the energency setting you had the tinme to do that
her e.

THE COURT: Well, what | think they're arguing, though, is
that HUD having taken all of those steps and having established all
of those standards that on the FEMA side they woul d not have to
rei nvent the wheel by going through that sanme process, that there is
al ready a predicate investigation and establishnent of a |level, an
acceptabl e | evel of formal dehyde. As | understand it, that's the
plaintiffs' argument, at the juncture at which the orders were
pl aced, there was information known and there were standards that
were set with regard to fornal dehyde em ssi on.

MR. MLLER: And once again, your Honor, what you're
basically saying is that the contract officer before issuing these
bi ds has to go out and investigate all of these and find this out
and gather all of that information. And | think when you' re doing
that you're weighing the policy -- is it nore inportant to get these
contracts and get the units right away, or do | wait and do whatever
investigation | have to do. And | think that is the policy issue
there that the discretionary function is designed to protect.

THE COURT: kay. Let ne ask you, too, before you go on

It seenms to nme, and I know M. Meunier is probably going to, can
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address this, but it seens to ne that we're dealing wth al nbst two
al l egations of tortious conduct here. It is not just in the
procurenent of the housing units, there is also the action or

i naction of FEMA after there is a test conducted, | believe, in

Cct ober of 2005, the first test, and then there is a course of
conduct by the governnent relative to how those test results are
treated and what is going to happen to those living in those units,
and the governnment's action or inaction wth know edge of these

Cct ober of 2005 tests. |Is that your appreciation as well with their
position?

MR. MLLER: Your Honor, very clearly there were tests
that were done by the governnent's contractor Bechtel in October
2005. Those were for QOccupational Health And Safety purposes. FEMA
did not really becone aware of those until March 2006 when it had
received the first occupant's conplaint about fornmal dehyde. And
from March when they becane really aware of that, steps were taken
that the plaintiffs obviously allege is insufficient, but steps have
been taken since that tine.

THE COURT: Wio ordered or requested that that testing
occur in Cctober of 2005?

MR. MLLER: The governnent's -- the governnent had four
i ndependent assistants, technical assistant contractors at that
time. Becktel was one of them They were the entities that took
the unit fromFEMA and then installed them and mai ntai ned them for

t he di saster victins.
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THE COURT: Right. But when you say the governnent, is
that sonething that FEMA said we would like to get these units
tested? And we're talking about sonme four to six weeks after the
event of the hurricane. Was that testing that was done at the
request or instance of soneone at FEMA?

MR. MLLER: No, your Honor. That was done at the request
of Becktel.

THE COURT: Al right.

MR. MLLER: And the next issue your Honor was asking
about the response and other actions that were taken. And at that
poi nt, your Honor, what you are |ooking at is what is the decisions
that FEMA nade and the appropriate response to safety concerns. And
it's docunented what those actions were; but in this case, FEMA has
actually responded in each incident. Wen they had the initial
conpl aint, they basically asked the person, we're going to renove
you fromthe unit or you can stay in this unit, increase
ventilation, or what not.

By June they had about seven to eight conplaints from
occupants and they adopted a nore w despread policy. And that was
where they continued to deal with conplaints on an individual basis,
but they realized there mght be a | arger problem and they issued
warnings to all occupants that if you are concerned, increase
ventil ation and al so see your doctor if you have problens with this.
They al so decided to conduct a ventilation study to determ ne the

ef fecti veness of ventil ation.
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In this case, your Honor, there is no mandatory and
specific regul ation out there saying how you respond to this. Al
you have is the ATSDR and EPA' s recommendation that ventilation is
an effective and efficient way to resol ve fornal dehyde concerns.

And this is what FEMA did.

And, your Honor, that's in Exhibits Nos. | believe it's 25
and 15, | think, | amnot sure. But | do identify it earlier. The
ATSDR in their toxilogical profile and the EPA in their formnal dehyde
fact sheet, that's what they recommend, ventilation

So with that said, | want to 12(b) (1) versus the 56(c).
That's pretty nmuch the sane as the discovery issue here, your Honor.
And so all | can say is that it's a |l egal question, not a factual
guestion. There is no reason to convert; but even if you do
convert, the only factual issue is the existence of internal
regul ations or policies. And plaintiffs haven't net their burden to
justify further discovery.

THE COURT: Before we nove off of that, let nme find the
part here that | -- plaintiffs have highlighted by way of exhibits
information that as early as Cctober 11th of 2005 that air sanpling,
and we've already referenced this, that air sanpling occurred with
regard to sone staging units at staging facilities in M ssissippi
Plaintiffs allege that that testing was done at the request of two
FEMA contractors, | think we've tal ked about that. The sanpling
results showed |l evels detective in nearly every trailer that

exceeded ATDSR m ninmumrisk | evels associated with exposure up to
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and exceeding 14 days. And nost |evels exceeded the EPA recognized
| evel which acute health effects can manifest. That's Exhibit 6 to
t he docunent 348.

There is a course of conduct that I would like you to
respond to. In March of 2006, and this is according to plaintiffs,
in March of 2006, FEMA's Bronson Brown directed in an e-mail that
staff be instructed prior to entering trailers to allow a period of
of f-gassi ng before workers safely enter the trailers. That's
Exhi bit 19.

Also that with regard to the governnent that there be, |
want to quote it and | don't want to m scharacterize it here, June
of 2006, this is an e-nail from FEMA office of general counsel, "Do
not initiate any testing until we give the okay." While | agree
t hat we shoul d conduct testing, we should not do so until we are
fully prepared to respond to the results. Once you get results and
shoul d they indicate sone problem the clock is ticking on our duty
to respond to them"

And later on there is also a reference to OGC has advi sed
that we do not do testing which would inply FEMA's ownership of the
i ssue. That would be Exhibit 5 and Exhibit 6. Don't you consider
that to be part of this second tort, second course of tortious
conduct by the governnent?

MR. MLLER: And the issue here by the governnment is
FEMA' s response actions and what they took. And the question is,

and | go back to the Gaubert and Bell arosa anal ysis, which is the




Case 2:07-md-01873-KDE-ALC  Document 4906  Filed 10/08/2009 Page 17 of 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

court is not to analyze the factual actions that took place, but is
t he deci sions on how to respond susceptible to policy decisions, not
whet her or not that was actually negligent or wongful. Lively in
the other courts explicitly holds that whether the governnment acted
negligently, wongfully, violated its duty of care is totally
irrelevant to the discretionary function analysis. Could we have
maybe acted better, differently, nore appropriately in sone way?
Possi bly yes, your Honor, but that is not what the court is faced
here. The question is, is the decisions on how respond susceptible
to policy analysis, and the answer is the courts universally hold,
yes, it is.

Saf ety response actions are supposed to be protected.

They are involved policy considerations. And the fact that sone of
t hose considerations where they make wrongful decisions si sinply
what the discretionary function is designed to protect. In fact,

all of this material cones out |egislative hearings that are held by
Congress, and that's inportant to realize because it's the

| egi slative branch to be investigating these decisions, not the
judiciary to second guess these decisions. |It's a separation of
powers i ssue.

THE COURT: The reason | raise it is because at what point
woul d you say in light of the jurisprudence, at what point would you
say the courts, it would be inappropriate and incorrect for the
court to second guess negligent conduct or decisions that are just

bad deci sions, at what point do we get to an actionable |evel of
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conduct? Is it gross negligence? W have an allegation of fraud or
intentional act, which is we talked earlier at the outset, but at
what point do you go fromsonething that is truly discretionary,

al beit perhaps bad policy or wong policy or erroneous, at what
point do we depart into an actionable area, and is there a standard
of conduct by the governnent that suddenly enters into the real mof
acti onabl e conduct ?

MR. MLLER: Your Honor, fromny reading of the case |aw,
it does not. It is the objective standard, is this type of issue a
policy decision, the type of conduct they're challengi ng susceptible
to policy analysis, and that always remains no matter how t he
underlying decision is made and whether or not you second guess.

| mean, | forgot which of the cases where the city of, one
of the cities in Texas blew up the entire city because of the
governnent's action, that couldn't be second guessed by the court.
That had to be resolved by legislative action. And | believe in
this case that's the sane matter, that's how this has to be resol ved
as to the governnent, not by the court, your Honor.

THE COURT: Cxay.

MR. MLLER: | don't believe that any of the actions can
rise to the level where the court would say all of a sudden it takes
it out of the realmof policy because it's an objective, not a
subj ective review.

THE COURT: Cxay.

MR. MLLER: | would like to just address briefly, your
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Honor, the first prong in the safety issue, because plaintiffs

maj or argunent and the video clip they' re going to show you suggests
that FEMA has adopted a mandatory and specific requirenent to
provi de safe habitable housing. And the response to that is
actually quite sinple, and that is the statute or regulation has to
specifically prescribe a course of action, that's what Gaubert says

and the Fifth Crcuit in Alx El Dorado specifically said that

generalized, mandatory rules are insufficient.

In the context of safety requirenents, the Fifth Crcuit
in three cases, three cases have ruled that a general requirenent of
safety is insufficient to i npose a nandatory and specific

requirenent. Those three cases are uile, Garza and Hx. Qile is

in the context of hospitals, Garza in the context of a prison, and
H x in the context of water safety.

In addition, again this court doesn't wite on a bl ank
slate. Judge Lemmon in Hllard also rejected this argunent by the
plaintiffs, the sanme argunent was nmade; and | provided the court
with a copy of the order and the argunment and the plaintiffs’
conpl ai nt .

Wth that said, your Honor, unless the court has
questions, | would like to reserve the rest of ny tine.

THE COURT:  Sure.

MR. MLLER: Thank you.

THE COURT: Let's go ahead to M. Meunier. You still have

a fewmnutes left, but let's go ahead to M. Meunier.
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MR. MEUNIER: My it the please the court, Jerry Meunier
for the plaintiffs.

As your Honor is aware, this notion to dism ss cannot and
shoul d not be addressed in a factual vacuum W, therefore, propose
to focus on three areas of governnment conduct, or m sconduct in this
case, which the plaintiffs view as fault actionabl e under the FTCA
And as to each area, we hope to denonstrate, first, that one or both
of the two prerequisites for the discretionary function defense are
not satisfied; and second, that a sufficient factual record does not
exist to properly decide all issues relevant to the defense maki ng
di scovery as to these issues both necessary and appropriate.

The three pertinent areas of defendant conduct can be
di scussed chronologically: First, the governnent's sel ection of the
energency housing units; second, the governnent's provision of these
units for the plaintiffs' use; third, the governnent's response to
reports of fornmal dehyde exposure in the energency housing units.

Now, the gravanen of the plaintiffs' case regarding the
sel ection of housing units is this: Every unit sel ected by FEMA
whether it was a nobile hone, a park nodel or a travel trailer was
i ntended by FEMA to serve as housing. Housing. And potentially
| ong-term housing for the plaintiffs and their famlies. Beyond the
initial Stafford Act decision to provide energency housi ng, FEMA had
a federal policy mandate to provide energency housing that was safe
and habitable. There are, and at all tines pertinent there were,

speci fic governnental directives and standards addressed to
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formal dehyde |l evels in construction materials and even standards
addressed to formal dehyde levels in anbient air inside nobile or
manuf act ured housing units.

FEMA in selecting park nodels and travel trailers for
housi ng purposes, units that were exenpt fromthe standards because
t hey were never designed to be housing, failed in our viewto
i ncorporate or apply appropriate governnent formal dehyde standards
for housing in this case, as to all of the units, resulting in
formal dehyde levels in these units which nade themunfit for
long-termresidents and neither safe, nor habitable for the
plaintiffs.

Now, the governnment contends that a generalized safety
mandate i s not enough to defeat the choice versus mandate first
prerequisite for the discretionary function defense, but your Honor
shoul d not accept so readily a characterization that we are dealing
here wwth a generalized safety mandate. |In fact, we're dealing with
a mandate for safe and habitabl e housi ng which was specific to the
sel ection of these energency housing units. And we are al so dealing
wi th specific formal dehyde standards applicable to housi ng which the
governnent chose to apply for certain units but not for others.

THE COURT: Well, are you referring specifically when you
say a specific standard, are you claimng as a mandatory and a
specific statute the nobile home provisions that HUD has
i ncor por at ed?

MR. MEUNI ER:  Yes, your Honor. W are talking about a
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federal policy nandate, and the specific directive that we focus on
is the requirement of the government that in certain construction
materials for nobile and manufactured housing, this is dealing with
t he fornmal dehyde risk specifically, there was a .3 PPV and a .2 PPM
specification for particle board and pl ywood. Sane material that's
used in travel trailers and park nodels.

THE COURT: Are there any other sources for the mandatory
and specific statutory reference that you would cite at this tine in
support of that?

MR. MEUNIER: The other is target |level of .4 PPMthat HUD
said in the federal registry in discussing those plywod and
particle board specs, there is a .4 PPManbient air for indoor
quality that suggested as a target level in the federal register for
nobi | e hones and housing units.

THE COURT: And that woul d be i ndependent of the
requirenent that you've cited relative to the nobile honme or is
it --

MR. MEUNIER: It's associated with it, Judge. | think in
fairness nmy understanding is there is a specification for those
construction materials inside the nobile hones and housing units to
prevent too much formal dehyde fromgetting out of the material s.
The target level that results fromthat is this .4 PPM so | think
there is an associated rel ationship between the construction
mat eri al specs and the anbient air expectation

THE COURT: So you don't contest that what the governnent
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has said, but regarding the exenption or the lack of applicability
of that threshold to travel trailers or nobile hone units --

MR. MEUNIER: Well, this is the --

THE COURT: In other words, it applies to sone but it
doesn't apply to those that are nore nobile such as RVs and travel
trailers, and your link in order to get them under the sane standard
is that, in fact, all of themwere intended under these
ci rcunstances to be housing as opposed to tenporary travel -type
recreational use?

MR. MEUNI ER: Exactly, your Honor. Here is the anal ogy |
woul d use. Let's suppose the governnment undertook to furnish to a
union of welders unifornms that would be safe to weld in. And let's
assune that the governnent said we're going to give you two batches
of uniforns. We're going to give you welding outfits which neet al
of the governnment specs on flanmmbility, every single one. And
t hen, you know, what else we're going to do? W're going to give
you baseball uniforns that we want you to use as welding outfits.
Now, there are no flammbility specs pertinent to baseball uniforns
in the abstract, but we are going to give you all of this to weld
in.

Now, | find it hard to believe that the governnent can
say, can stand back and say in response to the burned people who
used the baseball unifornms, well, there are no standards. Don't
bl ane us. You know, they're using park nodels, travel trailers,

nobi | e hones, housing units all for the same purpose, energency
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housi ng. They' ve got fornal dehyde safety specs in front of themfor
a certain category, not for another. And they want to say, well,
you know, you can't blanme us because the travel trailers aren't

desi gned for |l ong-term housing, therefore, they have no fornal dehyde
specs. They've lunped themall together and they have the sane
mandate for all of them and we're going to see that.

Let nme denonstrate the inportance of this nmandate. W
have FEMA adm ni strator Paulison's July '07 declaration of the
agency's commtnent to provide energency housing that was both safe
and healthy. W have FEMA Deputy Adm ni strator Harvey Johnson's
witten statement to Congress in March of this year that FEMA
provi des housi ng assi stance under the Stafford Act in order to give
di saster victins housing that is safe, secure and sanitary.

Per haps nore notably, this sane gentleman, M. Johnson's
testinony before a congressional commttee on April 1st of 2008
confirmed that the nmandate to provi de safe and habitabl e housing
specifically extended to the travel trailers.

(WHEREUPQN, A VI DEO CLI P WAS PLAYED.)

MR. MEUNIER: And finally, your Honor, we have two
affidavits from FEMA officials Brian McCreary and Stephen M| er,
both attached to the governnent's notion, both acknow edgi ng t hat
t he agency did undertake through vendors and manufacturers to
provi de energency housing that was both safe and habitabl e.

Now, | shoul d enphasi ze here that the standard for housing

habitability can hardly be seen as foreign to this case, because the
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CFR, the Code of Federal Regulations itself specifies that to be
eligible for Stafford Act assistance, a disaster victims honme nust
be uni nhabitable. And the regulations thenselves go on to define
this to nean a dwelling that is not safe, sanitary, or fit to
occupy. Wiich raises this question: |If it is the uninhabitability
of a plaintiffs' honme which by clear federal regul ati on makes t hat
plaintiff eligible to receive enmergency housing assi stance from
FEMA, could it ever be fairly suggested that the habitability of the
energency housing provided to that person is not a matter of
governnent choice or discretion but a federal policy mandate. And a
mandate that surely extends to every kind of unit, which the
governnent selects to use as energency housi ng.

The question then becones what is there relevant to the
plaintiffs' claims of harmin this case which specifies a course of
action for FEVA officials? And we've tal ked about. For over 20
years, Judge, the governnent has been aware of the risk of
f or mal dehyde exposure in manufacturing of nobile honmes. And the CFR
itself specifies safe, maxi num formal dehyde em ssions fromthe
pl ywood and particle board used in both manufactured and nobil e
honmes. Sanme material used in the travel trailers.

And, in fact, as | nentioned in association with that,
there was a target |evel of fornmal dehyde em ssions of .4 PPMin the
federal register, which is discussed as needed to maintain safe
anbient air in these manufactured and nobil e hones.

So the specific course of conduct in this case dealing
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wWith the specific risk of fornmal dehyde exposure to us is as clear as
the policy mandate which overrides all, which is provide safe,
habi t abl e housing, even if you pick a travel trailer.

Now, the governnent clains, this is the heart of the
matter, at page 6 of its brief, you know, that the reason it can't
be legally accountable to the plaintiffs' injured by fornmal dehyde in
travel trailers is because the travel trailers are exenpt fromHUD s
for mal dehyde regul ati ons for housing. Wy? Because the travel
trailers are not really nmeant to be housing. They're vehicles with
VI N nunbers.

THE COURT: Let ne ask you. Wuld you concede that the
initial response of FEMA regardl ess of who demanded the housi ng,
whether it be state or local officials, that seens to ne there was a
deci si on nade by sonebody or perhaps a denmand nade by state or |ocal
officials at sone point sonmewhere in the briefs, one of themtalks
about that, that people be allowed to return and |ive at or near
t heir damaged hone, their uninhabitable hone, that they be all owed
to participate in community events and perhaps even to vote and do
all of things that they did prior to the hurricane regardl ess of why
they were here, the governnment or FEMA's attenpt to obtain housing
of units that preexisted the hurricane; in other words, that were
not procured through a Katrina resulting contract, that those should
be treated differently than those that the governnent contracted for
in direct response to the disaster of Katrina.

|s there any distinction in your mind or on plaintiffs
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side that the governnment's conduct shoul d be viewed through those
two different points of view as opposed to a single approach and
i npose the sanme standard?

MR. MEUNIER: | think, Judge, what applies to all of the
deci sion naking here is the nandate, federal policy mandate for safe
housi ng. Wether they choose to address certain |ocal concerns,
obviously | don't think the courts are set up to second guess the
adm ni strative and policy decision nmaking on, you know, let's try to
coordinate with the |local people, let's try to address the specific
concerns on the ground. | don't think the courts are set up to do
t hat .

All we're saying is that once you get past those
deci sions, whatever they are, the courts have to be available to
scrutinize the sinple question, did you in this adhere to the
mandat e of affording these people safe and affordabl e housi ng,
that's all. And specifically with respect to fornmal dehyde, did you,
in doing all that you did, end up adhering to standards that you
al ready had in place for a whole category of units.

THE COURT: | guess what | am suggesting is a thought
process by which FEMA is net with a mandate to provi de housing,
there are not avail able 140 or 200,000 units, they have to be
manuf actured. O course on August 20th or August 21st, there was no
reason to think that we would need an extra 140,000 units. So
following the events of Katrina and in the days thereafter, there

were sone, | forget the nunber, M. MIller, I wote it down, 33,000
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or sonething units that were readily avail able, albeit constructed
not for the purpose perhaps of housing long-termor short-term
housi ng but rather were constructed for use as recreational vehicles
or travel trailers. The governnent's use of those units in an

ener gency, should that perhaps not be considered a discretionary
deci sion, as opposed to those where the governnent cones in and
says, well now we've got whatever, 300,000 di splaced persons. W
need X nunbers of units. Manufacturers, here is the contract, start
maki ng them and sendi ng t hem down.

MR. MEUNIER: Sure, Judge. And | think that's a nerits
based question. But | think we get back to the baseball uniforns.
You know, we're out of welding unifornms, we have a crisis, we have
to get the welding done for national security, use the basebal
uni f or ns.

You ask the question, at what point do we have to say we
know you've got a crisis, but there is a mninal standard here that
peopl e have to be protected against danger. | nean, the |ogical
extent of the argunment that in a crisis the governnent is free to do
as it wwshes with regard to safety concerns for these residences,
you know, we'll furnish themwth units that are filled with
asbestos. They've been taken off the market, everybody knows
they' re unsafe, but you know we have a crisis, let's put themin
t here and hope for the best.

Qoviously there has to be a tine when the courts cone in

and say, you know what? W know you did what you could, we know you
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had a crisis, but there have to be certain markers that you neet,
particularly when it conmes to safe and habitable housing. You can't
furni sh gas chanbers, you can't furnish places w thout roofs, you
know, there has to be sonething that draws the |ine where the courts
do cone in and scrutini ze.

And that's what we're saying. Wen you' ve got this
mandat e, you've got these fornal dehyde specs, we have to have a
right to scrutinize the conduct. You know, the Suprenme Court in
Berkovitz held that the defense of discretionary function is not
avail able when there is a federal regulation |aw or policy that
mandat es a course of action for governnent officials to follow. And
we say that just as the governnment in Berkovitz had no discretion
this is on the first prong, to issue polio vaccine |icenses w thout
first obtaining test data results, FEMA here in selecting travel
trailers and park nodels as enmergency housing had no discretion to
ignore and violate an admtted safe and habitabl e energency housi ng
mandate by failing to assure that the sane formal dehyde regul ati ons
and standards which applied to manufacturing and nobil e housi ng
units, likew se would be used to protect the long-termresidents of
the park nolds and travel trailers.

As to the second prong of the defense, we invite the
court's reference to the Ninth Crcuit decision in Wisnant where
the court drew a distinction, and | think it is as inportant as it
is obvious. This second guessing of policy weighing that we all

want to try to avoid under this defense, the whol e purpose of the
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defense, this second guessing is sinply not at issue where the
chal | enged deci sion of the governnent is whether or not to adhere to
known existing safety precauti ons and standards.

It's not -- you know, if the court excuses itself from
that, then what is the court here for? So we have to drill down on
what the decision making is. You can, truthfully with this
susceptibility, it's susceptible to policy, you can capture a whol e
lot. You can capture those baseball unifornms, everything is
susceptible to policy. W ran out of safe welding unifornms, we had
no use the others. W ran out of nobile housing, we had to use
unsafe units.

But when the decision that the Plaintiffs challenge is,
| ook, you made a choice here or a decision here that was a refusal
or failure to follow a known mandate and known directives, then the
court says, you know, that's not wei ghing soci oeconom ¢ policy.
That's a decision whether or not to adhere to a known safe principle
and that's where the courts cone in. So under the second prong as
poi nted out in Wiisnant, we don't think the governnment satisfies the
def ense.

And finally, Judge, we submt that at the very least a
conpl ete factual record nmust be a predicate for any favorable
consi deration of this defense. The Fifth Grcuit in Mntez says
that when the 12(b) (1) jurisdictional challenge is based on facts
which are relevant to and intertwined wwth the facts underlying the

plaintiffs' clains on the nerits, the proper course is for this
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court to deny the 12(b)(1) notion to accept subject matter
jurisdiction at this tinme, to treat the defense as one rai sed under
either 12(b)(6) or Rule 56, and on those rules we believe the notion
fails on the present record, absent discovery into the question of
why and how it was that travel trailers and park nodels cane into
use under an energency housi ng safe and habi tabl e mandate with no
precaution set up agai nst fornal dehyde exposure.

Now, as to the second and third categories of governnent
conduct, I will be nore brief, your Honor

THE COURT: You're getting close to the end of your tine
and | have a couple nore questions. Go ahead.

MR. MEUNIER: | should be real short then. Beyond
selecting the units, FEMA provided themto the plaintiffs. What
does that nmean? They had arrangenents in the field where they
contracted to bring these units out, set themup, and nmake them
avai |l able for residential use. And we reference a couple of the
owner's manual s, this is the 2006 Fl eetwood manual for the Pioneer
Travel Trailers. Interestingly you'll notice it says your trailer
is not designed to be used as permanent housing. Sone of these
people are still in these trailers alnpost three years |ater.

So we have a manufacturer spec saying this. |In the sane
manual do not attenpt to use the stabilizer jacks to | evel the
trailer, lift the weight of the trailer, raise the tires off the
ground. That same warning is found in another manual we have on the

Pilgrimnodel, do not attenpt to level, raise or otherw se place the
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wei ght on the stabilizers.

THE COURT: Are those also not provided to the trailer
occupants, | nean this information here?

MR. MEUNIER: Well, the trailer occupants are not the
owners, these are owner nanual s

THE COURT: | under st and.

MR. MEUNIER: And the trailer occupants don't jack the
trailers up. What |I'msaying is FEMA nmakes those arrangenents. The
trailer occupants, who are out of their hones, show up and the unit
is set up for themto live in. This is the inportance of this, the
second area of how FEMA provided the units. Because | think our
experts and the evidence is going to indicate that the way in which
many of these units, particularly travel trailers, were set up off
of their wheels is inproper under the manufacturer's only specs.

And why is that inportant? Sonme of the spaces are
m saligned in that process. These are spaces that normally woul d be
seal ed off where the formal dehyde, the urea-forml dehyde which is
emtted fromthe glued wood products, is trapped in spaces that are
not breathed by the people. Once you jack these up, that's why we
have specs not to do it, those spaces open up.

There is al so when you do this a huge factor of heat and
hum dity introduced, humdity in particular, noisture which as we
know i ncreases formal dehyde em ssi ons.

THE COURT: Wiy don't you go ahead and wrap up.

MR. MEUNIER: There's a whole area there. And the third
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area, Judge, you've already alluded to, which is the response.

If I may just make three quick points. | think that FEVA
vigorously defends its response, you have read those e-nuails about
the clock ticking. And you ve also alluded to the testing results.
W have a chart here. As early, as you nentioned, Cctober 2005
results of up to 5.0 PPM

Now, here is what we know. According to a February '06
statenent from to Congress by Richard Skinner, who is the Inspector
General for Department of Honel and Security, of the 114,000 sone odd
travel trailers that were purchased by FEMA, only about 75,000 had
been pl aced and used as of that time, February of '06. Meaning --
it also says roughly 21,000 were available for delivery and nore
were being prepped for delivery. February of '06. W have test
results fromfall of '05. FEMA is still putting the travel trailers
into use.

We al so know that that initial February '07 health consult
was challenged by Dr. Chris DeRosa, federal agent for the ATSDR, he
said FEMA really upset himby not letting people be told in February
of '07 about the long-termresidential exposure effect, the
carci nogenic effects of fornal dehyde. And then you have that series
of e-mails don't do testing, the clock is ticking if we do, we own
the problemif we do.

Now, we submt that the governnent's response to this
crisis did put famlies needlessly at risk and it anounted to

anot her deviation fromthe federal policy mandate for safe and
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habi t abl e housing. And, you know, even if, even if the governnent's
response to the crisis were seen as a matter of choice, we did the
best we could, | think what you get in the flavor of those e-mails
is, do you know what was driving the decision making? It wasn't
soci o economc policy, it was litigation. It was let's seek cover.
But what they can't run and hide fromis the safe and habitable
mandat e.

So in closing, let nme just say as we stand here today,
with no nerits discovery having occurred what soever, there are nmany
nore questions than answers regarding the role and accountability of
FEMA in this case. And while | can understand why the governnent
wants to sinply throw a Stafford Act discretionary function bl anket
over everything and anything that FEMA m ght have done or failed to
do in causing or contributing to the crisis, neither the two prong
di scretionary function defense nor the existing record in our view
supports this effort.

The governnent's notion, Judge, should be deni ed.
Plaintiffs should be allowed to discover the evidence, which we
think wll show that FEVA violated a federal policy nandate and
exi sting formal dehyde standard s, and we ask the court to rule
accordingly. Thank you, Judge.

THE COURT: | have a couple of questions. You ve gone a
little bit over, so, M. Mller, I'll give you the appropriate
anount of time.

Wth regard to the governnment's argunents on Loui si ana
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CGvil Code Article 2696, are plaintiffs challenging the argunent
that the court lacks jurisdiction for that particular clainf

MR. MEUNIER:. W are not, Judge. Under the Federal Tort
Clains Act we agree that it's a tort theory that we're presenting
agai nst the governnent, not a contract theory.

THE COURT: Al right. And also are you suggesting, and
don't know who all is in your group yet in ternms of individual
plaintiffs and what units they were in, seens to nme though that
there is a distinction between a nobile hone unit that has been
manuf actured consistently and in conformty with the standard that
we' ve tal ked about, are we now saying that those are not going to be
part of this case, those who lived in nobile hones that were
provi ded and those hones were in conformty?

MR. MEUNIER:  Well, Judge, | would agree that we have to
treat separately, and we'll talk about this, | think, in response to
other notions that are before you, we have to treat separately for
case managenent purposes and litigation purposes the category of
units, | do agree with you. | think the travel trailers and park
nodel s fall on one side of the line and the nobile housing units on
t he ot her.

Now, you have manufacturer clains or clains against
manuf acturers in all cases. It may be that FEMA has a different
position and a different defense available to it with respect to the
nmobi | e housing units where it did furnish and set forth and

presumably do everything it could to enforce safe fornmal dehyde
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st andar ds.

THE COURT: Well, it just seens as though the argunent
here today, and I know that we're not here on a summary judgnent by
nmobi | e hone manufacturers per se, but the argunent today woul d seem
to undercut any clai magainst FEMA rel ative to hones provided,
nmobi | e hones that were provided that were subject to the HUD
gui delines and that were, in fact, manufactured in conformty wth
t hose gui del i nes.

MR. MEUNIER:  Well, your Honor, | think the sane nmandate
applies. | would concede the sane nandate applies, those hones
shoul d be safe, they should be habitable. Now, we have high test
results on sone of the nobile housing units. | don't want to
m slead this record, | nmean, we have concerns about the --

THE COURT: But that may be a manufacturer question, but
we're tal king about the governnent here.

MR. MEUNI ER: | understand.

THE COURT: And the notion that sonehow they shoul d have
demanded that the nobile, that the RVs and units that were not
subject to the HUD regul ati on or an OSHA gui deline that sonehow t hey
shoul d have inposed that if the governnent procured nobile hone
units that were subject to it and were manufactured in conformty
wWth it, seens to ne that the governnent has a pretty good argunent
that we've done everything that we could have possibly done with
regard to those units. If you have a problemthen the manufacturer

per haps.
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MR. MEUNIER: | would agree with you in theory, Judge.
Here is the issue. You know, there was a rush in this case, as
counsel and the court knows, and we want to be sure that the
products, the wood products in particular, that went into all of
these units, not just the travel trailers, nobile housing units as
wel |, were appropriate products. | nean, in the rush did we get
wood fromthe Philippines? D d we get wood from abroad from Chi na?
Did we not adhere to the specs on fornal dehyde? D d the governnent
know t hat and say that's okay, we need the units? 1It's too nmuch of
acrisis, we can't afford fornmal dehyde safety.

Those are unanswered questions. But as we get into it,
will agree that | think we will find a different theory as to
governnment role and responsibility applicable with respect to the
nmobi | e housing units because there was, at |least in the regul ations,
sonme specified | evel of formal dehyde.

| f the manufacturers failed to conply with those regs,
shanme on the manufacturers. |f FEMA said go ahead and use the bad
wood and don't worry about the standards, shane on FEMA, that would
be deviating froma clear spec as well. W just don't know the
answer to those questions.

THE COURT: kay. Let ne also ask you, go ahead, cone on
up, M. MIller. The governnent also nakes a claimwith regard to
the recision plaintiffs who have purchased units. There is a claim
for rescinding the contracts of sale, and the governnent asserts

that those would fall within the scope of the CDA. Do the
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plaintiffs agree with that argunent as well?

MR. MEUNIER: W do, Judge. The class and the clains that
we are presenting are by plaintiffs as residents. So if a personis
a resident, as a resident of a trailer suffers injury and presents a
claimin tort, that is the gravanen of the case.

| f some of the plaintiffs in this case were al so owners
and want their noney back on the sale, then that I would agree is a
recision claimthat may not sound in tort under the FTCA. So who is
the seller as Louisiana recision redhibition |aw apply to the
manuf acturers in that case, those are questions that we have not yet
addr essed.

THE COURT: M. MIller, you had about three mnutes left,
"1l give you ten m nutes because | think we went over several
mnutes with M. Meunier.

MR. MLLER: Thank you, your Honor. | wll first start

addressing M. Meunier's points on Wiisnant. Wisnant is a Ninth

Circuit case and M. Meunier explains that that neans you shoul d be
able to second guess safety issues. Wisnant was a case that
i nvol ved the governnent taking no, absolutely no safety response
actions for three years after it |learned that there was nold grow ng
on food and other itens in the conm ssary. Absolutely none.

The court in Wiisnant drops a footnote, and I amnot sure
whi ch footnote nunber it is, the decisions on what safety actions to
take is policy. Wen you' re making those fundanental decisions on

what does that require you to wei gh and bal ance various things, is
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susceptible and is not susceptible to second guessing by the
judiciary.

In that case it's the absol ute absence of any action by
the governnment. |In that case the court says, wait. You cannot take

no action because you have to do sonething, whether it is a
consci ous decision that this is not a sufficient problemto take
action or action needs to be done.

|"d like to go back to the question | think as the court
indicated a lot of interest in, and that is the issue of including
t he fornmal dehyde specs in the contracts. And | think this is an
inportant issue to realize. The HUD fornal dehyde specifications
apply to manufacturers of nobile hones. They do not apply to
purchasers. They require the manufacturers to use this | ow em ssion
pl ywood. Purchasers don't have these requirenents.

And so what they're requiring FEMA to do in this case in
t he energency setting, in a setting where FEMA initially wanted to
use nobil e hones which woul d have positioned people too far out of
the jurisdiction and then use travel trailers in its place because
it would have all owed people to stay closer to hone, all involved
fundanental policy decisions.

There is no doubt that there is fundanental policy on
whet her you're going to basically |ocate people in Arkansas, Texas
where you can use nobil e honmes, because the nobile homes coul d not
be placed in a flood plane area. And so what you end up doing is in

order to conply with these political issues and social issues, you
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turn to travel trailers.
Now, in that context, what the plaintiffs are saying,
wel |, once you did that, now you have to guarantee, governnent you

have to guarantee their safety. But that's not what safety
requires. Safety has to nean that you did sonething that you

t hought was appropriate. |In this case we relied upon the

manuf acturers. W relied upon the manufacturers. They are putting
t hese objects into the stream of comerce.

And in addition, this is an energency setting, your Honor.
This is not Joe Shnoe out buying a trailer. This is the governnent
wWith the largest housing disaster ever. Providing this type of
tenporary enmergency housing is only one of the nultitude of actions
that were taking place, renoval of rubbish, identifying and dealing
wi th dead bodies that were comng up. | nean, this is not --
mean, what they're basically saying is you need to take and put on
to the forefront, ignore everything else, this is the nost inportant
and where you concentrate all of your resources.

And sinply put, your Honor, that is the type of second
guessing that the Stafford Act, discretionary function exception, as
well as the FTCA discretionary function is designed to protect.

In fact, inthe | believe it is the Fang case or the FEVA
case com ng out of Florida where the housing that they provided or
they just refused to provide housing. And in that case where people
didn't have housing that was deened discretionary.

And so what they're basically saying is you need to second
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guess those decisions. And that, your Honor, is exactly, exactly
what the discretionary function is designed to protect in this case.

| would like to address the ownershi p manual s, your Honor,
and | refer the court to the Governnent's Exhibit No. 11, which is
the declaration by M. MIller. He was in charge of the governnent's
inventory of these units. Any docunments or materials that were
provided to the governnent with the individual units, so if they
were included in the units, those were left in the units and handed
over to our contractors. And so | amgathering that they probably
were left in the units as well. But they were just transferred
over, the governnment had no involvenent wth those, and that would
have been the units.

Al so, the installation to the extent that M. Meunier is
arguing that issue, and that's not in their conplaint and hadn't
been really addressed here, but all of that issues were handl ed by
the installation contractors. And the plaintiffs have specifically
said what's at issue here is the governnent's conduct, not the
contractors. W address that briefly in our brief.

THE COURT: Did the governnment have any standards with
regard to how these units were installed or was it sinply an
arm s-length transacti on basis where you had so many contractors
that were told to install units as directed by |ocation?

MR. MLLER: Your Honor, ny understanding is there were
the four major contractors, and these were letter contracts issued

out. The contracts, | think, are running in the $4 billion dollars
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or so. They were basically on hand, these were independent
contracts.

THE COURT: Cxay.
MR. MLLER: And M. diver, Oifford Aiver's
decl aration, I amnot sure what exhibit nunber it is, address that.

He was in charge of the independent assistant, technical assistant
contractors, your Honor.

Finally, I want to focus this court very clearly on this
i ssue of housing safety and a determ nation what is sufficiently
saf e because that is ultimtely what we are argui ng about here, what
is sufficiently safe for these occupants in this type setting. And
| would note to the court what the plaintiffs are saying is that the
gover nnment shoul d have expended massive anounts of resources,
sonehow rel ocated all of these persons once we had sone little
notice that there was a formal dehyde concern.

We had one conplaint froman occupant as of March 2006.

By July 2007 we had approxi mately 207 conplaints total. And what
the plaintiffs would say is that, no, you have one conpl aint, nove
140, 000 people out. Physically it is not possible to do that.

Even to this day since February 2008 when we got the
reports back and CDC s npbst recent recomrendation to nove peopl e out
by the summer, we have been unable to achieve that. There are stil
20,000 people in these units. W've given themthe option to nove
out if they want, and since July 2007 anyone who has wanted to nove

out of a unit has had that ability. But people still remain because
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the alternatives that are out there are not satisfactory. That is
the issue here and with a disaster you have to wei gh and bal ance
t hese things.

And what plaintiffs are essentially saying is that the
gover nnent shoul d have forcibly evicted, forcibly evicted 140, 000
famlies fromunits when, in fact, we only had 200 people
conpl ai ning about this. And what was the alternative? To nove them
to Baton Rouge? To nove themto Arkansas? To nove themto Texas?
Those are risks that have to wei gh and bal ance.

And Judge Lemmon in the Hillard decision explicitly noted
that and explained to the counsel, what were they supposed to do?
What was the alternative? And the alternative is not necessarily
that safe either, your Honor. | nean, the background |evels for
formal dehyde, the standards that the plaintiffs want to i npose is
the ATSDR s MRL, which is .80 parts per mllion. That's the
equi val ent of eight parts per billion, your Honor. That's the sane
| evel that you could get underneath the 1-10 bridge, it's an anbient
background | evel. There would be no safe place to put people if you
adopt that level. 1It's a goal, even ATSDR says those standards are
not to be applied as action |evels.

And so you're dealing with these things, and it's the
bal ancing is fundanental to figuring out howto deal with it. And
that's what this court is not supposed to second guess, it is what
the | egislature branch is supposed to second guess, and they are

doi ng that, your Honor, and they are vigorously exercising that.
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And the solution to this issue as to the governnment is |egislative
in nature, not judicial. The FTCA discretionary function exception
and the FEMA Stafford Act discretionary function exception, as well
as the explicit provision in the Stafford Act and the regul ati ons
that inbue FEMA with discretion on what type of units to use
protects the governnent in this case fromjudicial second guessing.
Thank you, your Honor.

THE COURT: Al right. Thank you, M. Mller.

Al right. Let's go ahead and nove on then to the
Docunent 259 notion. That would be handl ed, | understand, by
M. Bains and M. Carroll.

MR. BAINS: My it please the court, your Honor, |I'm Lee
Bains. JimCarroll had planned to present part of the oral argunent
but he had sonething cone up, so | amgoing to make the entire
ar gunent .

THE COURT:  Sure.

MR. BAINS: Your Honor, | would also |ike to reserve
probably about five mnutes or so in rebuttal.

THE COURT: Al right.

MR. BAINS: Your Honor, thank you for setting aside the
time for oral argunent today on this notion to dismss that we have
filed on behalf of the newy added defendants that have been brought
into this MDL proceeding through the adm nistrative nmaster
complaint. | wll focus primarily on Article Il standing and then

touch on the AMC.
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As your Honor knows, federal courts are courts of limted
jurisdiction. Federal courts can only exercise the jurisdiction
that has been granted to themby the U S. Constitution or by
Congress. Article Ill of the U S Constitution limts this court's
jurisdiction to cases in controversy. The United States Suprene
Court has adopted certain doctrines in connection with Article 111
i ncluding ripeness, nootness, and what's at issue in our notion to
dismss, Article Il standing.

Over the last 20 years or so there's been an increasing
enphasis by the United States Suprene Court and the Fifth Crcuit on
Article I'll standing and the appropriate role of federal courts
wWithin the constitutional franme work. The United States Suprene
Court and the Fifth CGrcuit have addressed Article Il often
standi ng sua sponte. So, for exanple, last year in 2007 the en banc
Fifth Grcuit dismssed a case because the plaintiff did not have
Article I'll standing. And the Fifth Crcuit raised that sua sponte,
even though the defendants did not challenge the plaintiffs' Article
1l standing, even though the federal district court did not address
Article I'll standing, and even though the panel, the Fifth Grcuit
panel found that there was Article Ill standing, and that was in the
Doe case from | ast year.

And | ess than 30 days ago, your Honor, the United States
Suprene Court issued a decision dealing wwth Article I'll standing,

and that was in the Davis v. Federal El ection Connm ssion case,

deci ded June 26th. And this is what the U S. Suprene Court
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explained: "Standing is not dispensed in gross. Rather a plaintiff
nmust denonstrate standing for each claimhe seeks to press and for
each formof relief that is sought."

So agai nst that backdrop, your Honor, the plaintiffs and
t he defendants agree on four points about Article Il standing in
this case: First, plaintiffs bear the burden of establishing
Article I'll standing; second, there are three required el enents of
Article I'll standing: Injury in fact, causal connection between the
injury and the challenged action of a particul ar defendant and
redressability; third, the admnnistrative master conplaint fails to
identify a single plaintiff who has lived in a housing unit nmade by
one of the newy added defendants; and fourth, the adm nistrative
master conplaint fails to identify a single plaintiff who was harned
as an approxi mate result of any action taken by the specific new
def endant .

And, your Honor, the new defendants are all manufactured
hone defendants in contrast to the travel trailer conpanies that
have been the subject of this litigation. The notion that we have
filed is all on behalf of these manufactured hone conpanies. And
those four points, your Honor, upon which the parties agree is
di spositive on the Article Il standing issue.

Now, wthin the | ast week, your Honor, we have received
the plaintiffs' fact sheet for the naned plaintiffs in the
adm ni strative master conplaint. Those fact sheets denonstrate that

not a single plaintiff in the admnistrative master conplaint |ived
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in one of the manufactured hones built by any of the newy added
defendants. So the net effect of that, your Honor, is that ny
clients have been in this case having to defend it for four nonths
since the adm nistrative naster conplaint was filed, and not a
single naned plaintiff has Article Ill standing agai nst any of ny
clients.

THE COURT: There is sone reference in the opposition to a
possi bl e anendnent of either the AMC or one of the underlying cases
such that there is a pairing of a particular plaintiff and a
particul ar defendant, including each and all of the newy added
defendants. Whuld that address the issue that you're raising in the
Article I'll issue?

MR. BAINS: No, sir. Because the naned plaintiffs as they
currently exist in the AMC do not have Article |1l standi ng agai nst
my client. As a result, this court does not have subject matter
jurisdiction against ny clients. And as a result, the naned
plaintiffs cannot amend in to bring in new plaintiffs where there is
no subject matter jurisdiction.

And, your Honor, | saw that yesterday, the proposed
anended conplaint, and | quickly | ooked and | found three Fifth
Circuit cases that address that very point that if the naned
plaintiff does not have Article Ill standing or if the court does
not have subject matter jurisdiction over the original conplaint,
then the plaintiffs cannot anend the conplaint to create subject

matter jurisdiction. And, your Honor, | can give you those cites.
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THE COURT: Yes, if you woul d.

MR. BAINS: Your Honor, the first case is Summt Ofice

Park v. United States Steel Corporation, 639 F. 3d 1278 at 1283,

Fifth Crcuit, 1981. And this is what the Fifth Grcuit said:
"Since plaintiff had no standing to assert a claim it was w thout
power to anmend the conplaint so as to initiate a new |l awsuit with
new plaintiffs and a new cause of action."”

Then, your Honor, in Federal Recovery Services, Inc. v.

United States, 72 F.3d 447 at 453, Fifth Grcuit, 1995 the Fifth

Crcuit said this: "In Aetna Casualty & Surety v. H Il man," which

"Il get toin just a second, it's 796 F.2d 770 at 774, Fifth
Crcuit, 1986, "we held that Rule 15 does not permt a plaintiff
fromanending its conplaint to substitute a new plaintiff in order
to cure the lack of subject matter jurisdiction. See also Summt

Ofice Park, Inc. v. United States Steel Corporation,”" which was the

case | just nentioned, your Honor, first, holding that, "where a
plaintiff never had standing to assert a clai magainst the
defendant, it does not have standing to anend the conpl aint and
control the litigation by substituting new plaintiffs."

Rul e 15 does not allow a party to anend to create
jurisdiction where none actually existed.

THE COURT: \What was the 796 cite?

MR. BAINS: 796, 770 at 774, that was that -- and that's
the third case, your Honor, that | wanted to nention is the Aetna

decision by the Fifth CGrcuit. Aetna Casualty & Surety v. H |l man
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796 F.2d 770 at 774, Fifth Grcuit, 1986. And the court there said,
if the plaintiff did not have the ability to bring the suit in
federal court, it could not anend. And again it refers back to, "In

Summt Ofice Park, this court stated that where a plaintiff never

had standing to assert a claimagainst the defendant, it does not
have standing to anend the conplaint and control the litigation by
substituting new plaintiffs, a new class or a new cause of action."

So those three Fifth Grcuit cases, your Honor, address
and denonstrate that the plaintiffs cannot cure the absence of
subject matter jurisdiction, cannot cure the lack of Article Il
standi ng through an anendnent that seeks to add additi onal
plaintiffs.

Now, your Honor, the plaintiffs can file a new | awsuit and
we could deal with that straight up, but they cannot amend this
exi sting adm ni strative nmaster conpl aint.

THE COURT: Well, if they were to file a new | awsuit,
wouldn't it just wind up back here as part of the MDL?

MR. BAINS: Well, potentially. Potentially, your Honor.
First, it's inportant because of the statute of limtation issues.
By being brought into the lawsuit potentially there is a tolling of
the statute of limtations, but in the absence of subject matter
jurisdiction and the absence of Article Ill standing, the plaintiff
woul d not be able to toll the running of the statute. But if a new
| awsuit were brought, let's say a new | awsuit were brought by this

plaintiff in Mssissippi, the procedure that would be in place
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before the Judicial Panel of Multidistrict Litigation is that a
conditional transfer order would be issued. The parties would have
an opportunity to object to whether the case should be treated as a
tagal ong or not, and the manufactured hone defendants could take the
position before the MDOL panel that the case against us is
fundanentally different fromthe case against the travel trailer
conpanies that's currently in place and was the subject of the ML
proceedi ng that was created before Judge Engel hardt.

When the MDL was created before your Honor, it was only
travel trailer defendants. There were no manufactured hone
defendants in the case. So if a new |lawsuit were filed, the
manuf act ured hone defendants could take the position with the MDL
Panel do not transfer us to that travel trailer litigation, we are
fundanental ly different. W are regulated by HUD, we have all sorts
of regulations apply to us. Don't put us into that litigation
that's been going on two years ago.

So it would be up to the MDL Panel about whether to
transfer the case here and it would be up to your Honor how t he case
agai nst the nmanufactured hone conpani es should be treated rel ative
to the travel trail er conpanies.

But, your Honor, the fact sheets that we' ve obtained from
these plaintiffs denonstrate that none of these naned plaintiffs
have any cl ai ns agai nst us.

THE COURT: Wen we nentioned newy added defendants, and

| know you're here in the capacity of representing a particul ar
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client or clients, and maybe this isn't an appropriate question for
you, but are those standing argunents equally applicable to sone of
the earlier defendant manufacturers?

MR. BAINS: Potentially, your Honor.

THE COURT: And | know | have sone tagal ong notions or
sonme notions that join in, so, okay.

MR. BAINS: And, your Honor, particularly I think the
new y added defendants would certainly have that sane Article I11
objection. A lot of themhave joined in this argunent and | think
are not going to try to nmake oral argunent thenselves, but | think
that would also be true, you're right, your Honor, for sone of the
ori gi nal defendants.

THE COURT: Cxay.

MR. BAINS: Your Honor, there are two particul ar cases
that | wanted to nention that are cl osely anal ogous to this case and
denonstrate that there is a lack of Article Il standing by the
nanmed plaintiffs, the Audl er case and the Manning case. First is
the Audl er case that your Honor handled at the district court |evel,
| know you know it well; but as your Honor recalls, it was a
purported class action filed by one naned plaintiff. The naned
plaintiff had had dealings with one of the defendants but it had no
dealings with 19 of the defendants. Your Honor dism ssed the
conpl aint, dismssed the | awsuit, nooted sone of the notions and it
was appealed. And the Fifth Crcuit -- before the Fifth Crcuit two

of the 19 unrel ated defendants filed a notion to dism ss the appeal
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for lack of Article Il standing.

In the Fifth Grcuit said, first, before we get to the
merits we have to decide Article Il standing. And the Fifth
Crcuit |ooked at it and they said the plaintiff, the named
plaintiff has no cognizable injury as a result of the actions of any
of these 19 unrel ated defendants. So they determ ned that the naned
plaintiff |acked standing to bring clains against any of those 19
unrel ated defendants and they di sm ssed the appeal for |ack of
subj ect matter jurisdiction.

So, your Honor, that's exactly anal ogous here. None of
the nanmed plaintiffs in the admnistrative master conplaint have
standi ng against ny clients, the newly added defendants. And so
that's the first issue off the bat that needs to be considered

according to the Fifth Grcuit in Audler. Just as the naned

plaintiffs there did not have Article |1l standing, they don't have
Article Il standing here.

The second deci sion, your Honor, is the Matte v. Sunshi ne

Mobil e Hones case in the Western District of Louisiana from 2003.

And in Matte there were a group of plaintiffs who sued 282 nobile

home manufacturers. The plaintiffs had had no contact wth 281 of
t hose 282 defendants. All of the plaintiffs had had dealings wth

only one of the defendants. And the court in the Matte case rul ed

that the naned plaintiffs |lacked Article Ill standi ng agai nst the
281 defendants with which they had not dealt. And so the court

dism ssed the plaintiffs' clainms against those 281 defendants for
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| ack of Article Ill standing. Essentially the sane position that

the Fifth Crcuit took in the Audl er case.

So, your Honor, based on the Audler and Matte deci sions

and those four points on which the parties agree that the plaintiffs
bear the burden of the three required elenents for Article |11
standing, the fact that the AMC fails to allege that any of the
naned plaintiffs lived in any of our manufactured homes, and the
fact that the AMC does not allege that any of the naned plaintiffs
have suffered any proxi mate cause injury fromour defendants, this
court should dism ss the conplaint.

THE COURT: You indicated you want to save five m nutes,
so you're at 15 right now.

MR. BAINS: Thank you, your Honor.

THE COURT: Al right. Thank you. M. Kelly.

MR. KELLY: My it please the court, David Kelly on behal f
of the Indiana Building Systens, LLC, nore commonly known as Hol |y
Par k Homes.

Your Honor, | asked for just a couple of mnutes to
address the court, because what the court just heard was nore of a
40, 000 foot point of view on the standing issue, and | wanted to
bring it nore down to the ground level with regard to nmy client.
Smal | manufacturer up in Indiana, had 400 honmes subject to the
contract, only 141 of those honmes didn't show up on the |ist of
never occupi ed hones, so 141 hones that nmy client manufactured could

possibly be at issue in this case.
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What |'ve been doing since | got involved, |'ve been
trying to accunul ate every list | can get ny hands on to see if ny
client's hones have been involved. It doesn't show up on any of the
FRATS |ists provided by the governnent, it doesn't show up on any
previously occupied hone list provided by the plaintiffs --

THE COURT: None of the 141 hones?

MR. KELLY: None of the 141 honmes. It doesn't show up on
any of the hones that the plaintiffs are currently testing and
sendi ng out notice to all of the defendants to cone in and test
behind themif you want. | amnot -- ny client is not on any of one
of those lists, and | know a nunber, if not all, of the newy added
defendants are in the sanme position as | am

My client sinply does not exist in this case. But what's
been going on for the past four nonths is ny client has been
required to respond to discovery, | just filed the class action
di scovery in response to the plaintiffs' discovery request. W' ve
had to keep pace with the testing issues that are going on, we've
had to file pleadings, we're here today as well as other pleadings
that we filed. | know the issue of settlenent has been discussed,
we've explored that; but that can't go anywhere, that's a dead end
for now and for a considerable period of tine.

But thousands and thousands and thousands of dollars are
bei ng expended by ny client in a case where | don't have a
plaintiff. Article Ill of the United States Constitution, as you

just heard the legal argunents, requires the key to the federal
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courthouse fundanmental requirenment is standing. No plaintiff has
cone forward with a key to open the courthouse against ny client.
Thank you, your Honor.

THE COURT: Al right. Thank you, M. Kelly. Al right.
Ms. Lipsey.

MS. LIPSEY: Your Honor, ny argunent does deal with issues
in addition to the standing issue, would you like ne to go ahead and
do ny whol e deal right now?

THE COURT: Well, if it relates to sonething that we' ve
al ready covered then | don't want to plow any ground that's already
been covered. But let's go ahead and I'l| give you your 20 m nutes
now relative to your notion pendi ng.

MS. LIPSEY: Al right. Your Honor, Christine Lipsey on
behal f of Morgan Buil dings and Spas and Morgan Buil di ng Systens. W
have two notions before the court today, one is a notion to dismss
with respect to the Louisiana plaintiffs clains and that notion is
actually a 12(b) (1) and 12(b)(2) and 12(b) --

THE COURT: Excuse ne for a second. 1|s there a phone or
sonething in here? Sonebody -- maybe not. Al right. Go ahead.
| f you do have a cell phone in here, please, through sone amazi ng
fete didn't see the signs on the door to the courtroom please turn
themin to ny secretary and you can pick it up after the hearing.
| f anyone has one, please ditch it. Gkay. Go ahead.

M5. LIPSEY: Your Honor, we do have two notions before the

court today, one is to dismss the Louisiana plaintiffs' naned and
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that notion is a 12(b)(1) and 12(b)(2) and 12(b)(6) notion to
di sm ss.

THE COURT: Cxay.

MS. LIPSEY: Qur second notion to dismss is to dismss
the M ssissippi and Al abama clains, and that notion is a 12(b)(1)
and a 12(b)(6) notion.

Wth respect to the Louisiana plaintiffs clains, there was
met hod in the madness of dividing the notions. The first aspect of
our notion to dismss the Louisiana plaintiffs' clainms is relating
to in personamjurisdiction. As the court |ikely knows, Morgan
Bui | di ngs and Spas was at one tine in the MQuire litigation, which
is an underlying suit that was consolidated into this MDL. Morgan,
however, along with several other defendants was dism ssed fromthe
McCGuire litigation, that occurred a little over a year ago.

To this day Mdrgan has not been nanmed in an underlying
suit or a tagalong suit, has becone an underlying suit, that
i nvol ves Louisiana plaintiffs. It is not currently in a suit that
i nvolves a Louisiana plaintiff, and | believe that initially | think
that was | ost on the plaintiffs, | believe that they thought that
maybe Morgan was sonewhere, there were so many defendants and so
many places that surely we had to be sonmewhere, but we were not, we
wer e di sm ssed.

And that dismssal is the basis of our 12(b)(2) notion
that Morgan is not presently before the court in any underlying suit

and there's got to be an underlying suit first. Mrgan nust be a
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party to that, an underlying suit in order to be properly before the
court so Morgan is not properly before the court with respect to the
Loui siana plaintiffs' clains.

And | won't go through the argunent that's been detailed
in briefs because | know the court has read the briefs. So that's
the situation that we have with respect to no in personam
jurisdiction.

Now, as the court knows, the plaintiffs did dismss Mrgan
fromthe adm nistrative master conplaint and they have anmended the
adm ni strative master conpl aint and have now served Morgan with the
amended master conpl aint seeking to bring Mdirgan back into the ML.
However, to this day there has been no underlying suit, either
anmended or a fresh suit filed by Louisiana plaintiffs.

So that's where we are today. So Mdrgan is not before the
court with respect to the Louisiana plaintiffs.

Wth respect to the Al abama and M ssissippi plaintiffs
clains, there were underlying suits. There was the Meshack suit out

of Mssissippi and the Wiite suit out of Al abama that are tag-al ong

suits that were added to this MDL. Mdyrgan was naned in those suits.
However, Morgan was di sm ssed through the dism ssal, has been
brought back in to the adm nistrative master conplaint, but the

underlying Meshack and White suits have not been anended to bring

Morgan back in. So Morgan is not before the court, even though
stand before the court today, is not before the court with respect

to the Al abanma and M ssissippi plaintiffs' clains either, as of this
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nonent .

So that's where we stand, so there would be no in personam
jurisdiction wwth respect to the Al abama or M ssissippi plaintiffs
clainms either.

Wth respect to the standing argunent, your Honor, | am
certainly not going to go back through what's al ready been argued.
The court did ask the question of counsel that argued earlier for
the new y added defendants as to whether the argunent is being
advanced on behalf of the newy added defendants would apply equally
to ot her defendants, and they do.

They do argue -- they do apply and al so the argunent with
respect to anendnent al so applies. The anendnent that we received
| ast night, the anendnent to the adm nistrative master conplaint
cannot cure the problens with respect to standing. And as with the
new y added defendants, there has been no plaintiff linked to a
Morgan, | use the term manufactured very broadly because Mdrgan does
not manufacture trailers. O course there's been an issue as to
whet her Morgan had its nanme on a sticker that was applied to sone
trailers or nobile hones, that issue is out there. But Myrgan does
not actual ly manufacture.

It did buy trailers and nobile honmes from manufacturers
and did sell themto the governnent. That much is clear. However,
there has been no plaintiff that has said | was in a Mrgan
manuf actured provi ded or whatever hone and that travel trailer or

nobi | e hone caused these specific injuries. That is still out
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t here.

So there is still no Article Il standing and that
applies, of course, with respect to the Louisiana plaintiffs, if
there are any, and to any Al abama and M ssissippi plaintiffs as
wel | .

Your Honor, with respect to failure state a claim W' ve
al so advanced a 12(b)(6) claimw th respect to all of the Louisiana,
Al abanma and M ssissippi plaintiffs' clains. Again, | won't
reiterate what's in the briefs; however, under the Louisiana
Products Liability Act a plaintiff has to allege facts to support
that a trailer manufactured by Mdrgan was defective and that alleged
defect was the | egal cause of the plaintiffs' injuries. That
al | egation has not been nade.

There have been general allegations nade but the kind of
all egation that's necessary to survive a notion to dismss on an
LPLA cl ai m has not been nade.

Wth respect to nedical nonitoring and the Loui siana
plaintiffs. The Louisiana Cvil Code Article 2315 says that nedical
nmonitoring is not recoverable, unless it's directly related to a
physical or mental injury or disease. The plaintiffs have sinply
failed to advance any all egations that suggests that there has been
a mani fest, physical or nmental injury for which nmedical nonitoring
woul d be required.

Al so, your Honor, the in personamjurisdiction argunment

al so applies here. There is no underlying conplaint that advances a
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medi cal nonitoring claimbecause there is no Louisiana conpl aint out
there. So that issue is also out there with respect to the nedical
nmonitoring claim

O course there is a nedical, a general nedical nonitoring
claim rather cryptic, but there is one in the adm nistrative naster
conplaint, there is one there. But there is no Louisiana conpl aint
that had a nedical nonitoring claim

Al so, your Honor, with respect to the notion to dism ss
the M ssissippi and Al abama plaintiffs' clains. The plaintiffs,
none of the plaintiffs have satisfied the Suprene Court's standard

inthe Bell Atlantic v. Twonbly case. They sinply have not all eged

any act facts that would rise above a specul ative |level that would
assert a claim so they have not asserted a claimas required by the
U. S. Suprene Court.

Now, Morgan noved to dismss the plaintiffs' M ssissipp
Products Liability Act claim There is no question if one reviews
t he underlyi ng Meshack M ssissippi suit that the nature of that
claimis a products liability claim Now, there is sort of
subsidiary to that claima type of breach of express warranty claim
but the count itself is a products liability count, as is the count
in the admnistrative master conplaint. Mrgan has argued in its
nmotion to dismss that the plaintiffs have not satisfied in the
underlying Meshack case when it was still alive, and it isn't
presently, that the plaintiffs failed to allege an injury resulting

fromexposure in a trailer manufactured or provi ded by Mrgan.
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Simlar to the Louisiana Products Liability Act, the M ssissipp
Products Liability Act requires the sane type of allegation and sane
type of proof.

Morgan briefed this in its notion to dism ss and the
plaintiffs sinply didn't respond to the argunent. What the
plaintiffs did, and I know that the plaintiffs were |likely
overwhel med with all of the briefs they had to contend with and the
vari ous oppositions they needed to do, and | understand that, and as
a result of that I'msure they incorporated their argunents made in
ot her oppositions, | understand that as well.

But in scrutinizing all of the oppositions, there was no
opposition to a notion to dismss the M ssissippi Products Liability
Act claim so there is no opposition to Morgan's notion in that
regard.

Wth respect to the plaintiffs' breach of express warranty
claim if they, in fact, have a freestandi ng breach of express
warranty claim which | amnot convinced that they do, but let's say
that they do have an Article Il UCC type of argunent. Under
M ssissippi's Article Il of the UCC, there nust be a buyer, there
must be a seller, and there nust be a contract for sale. And the
plaintiffs have failed to allege that they purchased a FEMVA trailer
and | think, in fact, even plaintiffs' counsel in argunment earlier
today said that with respect to the owner's nmanual question | think
that the court posed, | think that the owners were the -- the

governnment was the owner and not the end users. So there is no UCC
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claimto the extent one has been advanced, and | amnot sure that
one has.

Simlarly, your Honor, with respect to the Al abama
plaintiffs' claims. |It's very clear in the underlying Wite A abama

suit that what the plaintiffs intended to advance as a cl ai mwas
under the Al abama Ext ended Manufacturers Liability Doctrine, which
is called the AEMLD. And once again, that doctrine also requires
that there be an injury, an actual injury and that that injury
actually be linked to the defendant. Again, that's not occurred
her e.

Al so, again, | guess as | nentioned earlier with respect
to the Mssissippi notion to dismss, the plaintiffs failed to
oppose this claimfor dismssal. They sinply ignored Mirgan's
argunment that they had no clai munder the A abama Ext ended
Manuf acturers Liability Doctrine. There is nothing in all of their
oppositions that goes to it. So that is out there and it's
unopposed.

Wth respect to the Al abama UCC express warranty cl aim
Morgan noved to dismss the breach of warranty cl ai ns because the
Al abama plaintiffs failed to allege they purchased a trailer from
Morgan or that Mdrgan nmade an affirmation relating to the qualities
that that trailer had or nobile honme had or did not have. Once
again, plaintiffs failed to oppose this claimfor dismssal, there
was no opposition in any of the oppositions.

While privity is not required for injuries to natural
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persons, and | think that the court is aware of that but because of
other briefing, plaintiffs have not alleged that they suffered any
injuries relatable to a Morgan provided trailer.

Wth respect to econom c | osses under Al abama |law. The
plaintiffs have failed to allege privity with Morgan, which is
required to recover for economc |losses. Privity may not be
required under Al abama express law with respect to personal injury
damages and | osses but it is required for economc |osses; and, in
fact, the plaintiffs acknowl edge arguably that they cannot recover
for econom c | oss under Al abama | aw.

Wth respect to the nedical nonitoring claim as it
affects the Mssissippi plaintiffs and the Al abama plaintiffs. Once
again, the underlying Mssissippi suit, the Meshack suit does not
advance a claimfor nedical nonitoring; neither does the underlying
Al abama White suit, it does not advance a claimfor nedical
nmonitoring. The fact that there is a medical nonitoring claimin
the adm nistrative master conplaint does not cure that problem All
parties and all clainms nust be before the court in the underlying
suits or the tag-along suits, they cannot just spring forward in the
adm ni strative master conpl aint.

Even if the court were to consider the allegations in the
adm ni strative mater conpl aint concerni ng nmedi cal nonitoring,

Al abanma | aw and M ssi ssippi |aw, as does Louisiana law, require a
showi ng of physical injury in order to have the nedi cal nonitoring

claim and plaintiffs have made no such cl ai ns of specific physical
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injuries resulting froma trailer provided by Mrgan.

Thank you, your Honor. And in the event | have any
additional tine, | would like to reserve it in case | need it.

THE COURT: You have about five mnutes |eft.

M5. LIPSEY: Okay. Thank you.

THE COURT: M. Meunier, do you want to respond to these
fol ks we've heard fron®

MR. MEUNI ER:  Your Honor, | will respond and then M.
Murray w Il address the nedical nonitoring issues.

Because the various challenges made to standing in ny view
can only be viewed in light of the PSC s proposed notion to anend
both the master conplaint and the underlying Pujol's action that was

nmore recently filed, we are going to ask the court to take

cogni zance of the proposed anendnent. | have circulated it to

counsel, | have a copy for the court, and there are just a few

points in it that | think are pertinent, I'll hand it up to the
bench.

Your Honor, this proposed second suppl enental and anended
conpl aint, master conplaint will allege as to each proposed cl ass
representative and as to a nunber of nanmed and identified plaintiff
cl ass nmenbers that the individual suffered harnful exposure to
formal dehyde as a result of residing in a unit manufactured by a
nanmed and identified manufacturer. And if you will | ook at the
conpl ai nt begi nning at the bottom of page three, the addition of

subparagraph 7(c) lists the previously identified class reps who
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were set out in 7(a) and 7(b) of the master conplaint. The reason
we had (a) and (b) is because (a) were those with ripe FTCA clai ns
and (b) were those who did not yet have the six nonths pending. But
(a) and (b) in the naster conplaint identified all of the proposed
class reps. So what 7(c) would do is refer back to that sane |i st
of people and in each case specifically allege injurious exposure to
for mal dehyde due to a unit manufactured by and then the manufacturer
IS naned.

| do want to note on page five Morgan is identified in
subparagraph (r) in the case of one of the nanmed class reps.

Now, at page seven, at the bottom of page seven you'll see
that we propose to add paragraph 7(d). 7(d) sets forth naned cl ass
menbers. We're not proposing to add a whole new list or roster of
proposed class reps, but these are identified class nenbers; and for
them too, we set forth the allegation that they were exposed to
injurious levels of formal dehyde as a result of residing in a unit
manuf act ured by.

THE COURT: Two things. Wat of the argunent that this
cannot be done as part of the anended master conplaint but rather --
you nentioned that you woul d perhaps do this in the underlying
Pujol's matter as well.

MR. MEUNIER: W will.

THE COURT: Ckay. And secondly, | asked M. Bains about
the idea, he cited the three cases, and perhaps this is sonething

that just lately devel oped here so I am catching you cold, but he
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did cite three cases and you heard himstate his position that
relative to subject matter jurisdiction would not be sonething that
coul d be anmended so as to cure or create subject matter
jurisdiction.

MR. MEUNIER: Well, | think it overl ooks the fact that
this is a class action. And let ne first say that I wish we could
have provided this matching data sooner. As you know, Judge, we
have had a difficult tinme wwth FRATS and the FEMA materials. W
have plaintiffs who frankly can't remenber and tell us today what
unit they were in. So it's been an effort.

But once the standing, once the standing of a naned cl ass
representative is recogni zed, and we think the standing of all of
these naned plaintiff class reps, and | think you' ve heard a
concessi on that many of them al ready have standi ng because they had
sued in underlying actions before we ever did the master conpl aint,
the first group of manufacturers who were identified.

Now, when the master conplaint and Pujol's together, Pujol
al ways neaning to be that underlying action because we had that
i ssue of the AMC added FEMA, added new clains and we wanted there to
be an underlying action.

If we take up the underlying action of Pujol and the
mast er conpl aint together, we step forward now with sone additi onal
plaintiff class reps who now are being matched to a specific
manuf acturer, we submt, have standing. So the issue is this --

THE COURT: Wait, do you have sonmething in here for
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M. Kelly?

MR. MEUNIER: Well, | was looking for his client. | know
he indicates that --

THE COURT: There is a listing of things here.

MR. MEUNIER: He's been |ooking at all of the |ists.

THE COURT: He's waiting for word as to how he is involved
in this.

MR. MEUNIER: And | ook, Judge, | wll say this, you know,
the last thing --

THE COURT: |Is he on this list at all? |Is his client on
the list at all?

MR, MEUNTER: | don't think he is. And the last thing the
plaintiffs want to do is hold into this case people, defendants as
whom we have not yet identified. The problemis we nay have a
plaintiff in our group who resided in one of his units, rare though
t hat chance may be, | may not know until we get into further
di scovery and nore matching data. |If the court contenpl ates
entering sone sort of order that sets himon the side, dismss it
W t hout prejudice, we don't have any interest in actively engagi ng
with defendants we can't nmake a match to.

THE COURT: | think we've tal ked at our status conferences
in the past that there would be manufacturing defendants in
precisely that position that either manufactured so few and coul d be
sonehow i nvolved with a small group of plaintiffs, or in this case

where according to what M. Kelly has been able to find out on his
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i nvestigation, he's manufactured not one that's involved with a
plaintiff, one that could be ascertai ned as being the subject of
this litigation.

So | ama bit sensitive to the expenditure of fees and
resources when the case could be sinplified in ever such a small way
by elimnating a party or participation of counsel, as well as the
expense that woul d be invol ved.

MR. MEUNIER: And | would agree, Judge. And let ne just
add this that when we did this matching, and we are going to anend,
we're going to propose to anend Pujols and the naster conplaint, |
think there were three or four entities, and his client may be one
of them for whomwe do not presently have a match. And what the
court wishes to do with respect to those defendants, we're open to
all of the suggestions about the need to not force themto
participate in a case where, who knows, we may never have a
plaintiff who lived in one of their units and it may not be fair to
make them cone to court and actively incur |egal costs.

On the other hand, if at sone point through discovery or
otherwise it turns out that one of the plaintiff class nmenbers did
i ndeed reside in one of his units, there has to be a way obviously
for the plaintiffs to not have to reinvent the wheel, if you wll,
and to not neet resistance with inclusion in this MDL so that we can
seek an expedited resolution of the entire litigation.

And that takes us, again, to the issue of the juridical

link doctrine, which has not been nentioned. But the concept is
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that once there is standing on the part of proposed class

representatives,
extent that they say |
Qoviously they lived in one unit,
say | lived in every single one,

lived in this one, we have others
many as we do with proposed cl ass
popul ati on of proposed cl ass reps
popul ation a unit manufactured by

def endants, which is why I

menbers who have, who lived in units made by those others.

few fell

Now,
you' ve got naned plaintiff
and |

the nanmed plaintiff rep didn't,

that's absurd.

the issue is they say, well,

reps who didn't

t hat each and every one of them has standing to the

was injured in a unit manufactured by X

t hey can never have standing and

have standi ng, |
who say | |ived,

etc., we cover as

reps. It is true, if you take the
and you don't have in that

every single one of the naned

went to the extent of nam ng class

And a

out and didn't get matched.

too bad, you know,

live in one of ny units

don't care whet her one of the class nenbers did or not because

he has no standing as to ne and

don't you dare try to now have themcone in and anend and try to

capture nme. Well,
i nportance of juridical

on the part of class reps in this

and if there is a conmpbn transacti onal

juridically Iinks al
here, it's FEMA, every single one
case in one way,

units to the plaintiffs.

the absurdity of that

| i nk doctri ne,

of the defendants,

is, and this is the

is that if you have standi ng
case, and we submt that these do,
event or policy that

and to us it's self-evident

of these entities get into this

t hey made arrangenents with FEMA to provi de housing
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And we say that juridical link allows us to have reps with
standing as to a certain group of defendants who propose now to
represent a class in whomwe know there are nenbers who have
standing as well. And to go forward and let this court do what the

Otiz case said, which is that when you have a class action and

you' ve got that situation, you address typicality and adequacy of
representation as a logical precedent to Article |11

Because if you deny a class, if you decide that this is a
mass j oi nder, then guess what we have? W have then the need, the
obvi ous need to nane every single one of the plaintiffs that are now
identified in sone cases as just class nenbers --

THE COURT: Isn't this case different fromOtiz though?

It seened to ne that in the Otiz case -- well, in this case the

new y added defendants are not alleging that sone absent unnaned

cl ass nenbers don't have standing. 1In this case here the newy
added defendants are claimng that the naned plaintiffs have failed
to satisfy their burden to establish that they have the Article 11
standing. There is a bit of distinction there between the two
cases.

MR. MEUNIER:  Well, | think what Otiz says is sinply
this, that if you' ve got a standing chall enge and you' ve got a cl ass
action, you've got to logically precede the standing question with
the typicality and Rule 23 analysis of do these proposed reps
adequately represent the class. And | think that's where we are.

And we also cite the court to the Peyton and Vul can Qul f cases at
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pages eight and nine of our brief, which illustrate that when the
plaintiff class representative clains do stand in relationship to
claims against all defendants, then the Rule 23 lens of typicality
and adequacy of representation cones first.

THE COURT: Can you cite nme to any portion of any Fifth
Circuit opinion wherein this notion of, seens to nme a very generous
notion of standing fromthe Ninth Crcuit has been adopted or
comrented on favorably by a panel of the Fifth Grcuit?

MR. MEUNIER: Well, | think the Fifth Grcuit -- I'll do

my best. The Fifth Grcuit in Audler, we don't think Audler

rejected the juridical link concept. The juridical |ink concept
again is that you |l ook not at the standing only of the plaintiff
class reps individually, but you | ook at the clains being made by
the class, and you ask the question are the clains being nade by the
class such that this court should exercise jurisdiction to go
forward and deci de, okay. Do those reps adequately represent the
cl ass.

But Audl er recognized the authority of Otiz. Now, the

court suggests there maybe a distinction between Otiz and this

case, but what Audler in recognizing Otiz said, it's fair to insist

that the naned plaintiffs nust have standing to proceed. W think
the plaintiffs naned as reps do.

Now, let nme drop a footnote here. One of the solutions to
the concern that's being addressed here m ght be, you know, what |

was reluctant to do in this proposed second suppl enental anendnent,
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and that is have 150 sone odd class reps. | nean, what we could do
is | could take paragraph 7D wherein | seek to nane cl ass nenbers
who do have standing specifically as to these new def endants and
can just transport every single one of those nanes into a new
expanded |ist of class reps.

The reason | didn't do that, frankly, is because we're
underway with class rep discovery and | didn't want to hear the
howing that 1'd hear fromthe defendants, wait a mnute. You know,
now you want us to |look at fact sheets and potentially take
depositions of all of these people when you started out with these.
That's the reason | didn't. But if the concernis that -- | only
made a unit that you now can prove was nmade by a class nenber. But
that class nmenber is not a class rep and so the class rep doesn't
have standing as to me so | go hone. | nean, it's absurd.

If that's where we're headed, then what the plaintiffs
will sinmply do, I'lIl pick a class nenber that you admt lived in one
of your units, I'll nmake thema class rep. So now he has standi ng
and now he can represent the class and go forward.

| think the point of the juridical link is let's | ook at
plaintiff class rep group, let's see if they're typical of the
entire group. You may conclude they're not typical, because you
know what, they don't represent that guy who was in that
manuf actured hone. But that's the first analysis and what falls out
fromthat is an appropriate set up for a nass joinder case. But |

don't think we're there yet.
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Al t hough I am open, Judge, to the suggestion of nam ng
every single one of those class nenbers, and we captured everybody
except three or four, I'll nmake themall class reps. And if the
def endants want to then conduct discovery on that many cl ass reps
and that'll get us past the standing concern where they're seeking
to go just hone right now, then we can do that.

So | think the Summt case that counsel nentioned where he
says, you know, the plaintiff w thout standing doesn't have the
power to anmend, | haven't read the case, but | submt that ny
plaintiffs have standing in the case. My not have standing as to
his client individually, as an individual claimnt, they have
standing to represent the class which includes clains against his
clients, so these plaintiffs with standing cone in.

He nmentioned the case where Rule 15 doesn't allow the
substitution of new plaintiffs. Not substituting new plaintiffs,
giving further information as to the naned cl ass reps, nam ng cl ass
menbers who were always in the case as unnaned plaintiffs and giving
information as to them And he also nentioned the case about,
again, the plaintiff without an ability to bring the action in the
first place can't anmend. And we get back to the question of do
these class reps have the ability or not to be fair and adequate
reps.

And so, Judge, there are any nunber of ways we can skin
this cat. But again, if at the end the day what we want, first is

to take the small, so-called snmall manufacturing honme defendants as
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to whomwe don't have a match, put themin sone separate category.
As to all of the other manufactured hone defendants who have been
brought into the case now, we've given matching information for al

of them except a small or handful, and figure out what kind of

pl eadi ng arrangenent we want to have to satisfy this court and those

defendants that yes, indeed, there is a naned plaintiff who is

meki ng a cl ai m agai nst them because of fornal dehyde. |If we want to
expand the group of class reps, we can do it that way. | don't
think the juridical link doctrine makes that necessary.

Let ne now address the issue wth the adm nistrative
master conplaint. The court will --

THE COURT: You nentioned M. Mirray woul d have sone
comments as wel | .

MR. MEUNI ER:  How nuch tinme do | have left?

THE COURT: You have about ten mnutes or so left.

MR. MEUNIER: Well, maybe | don't really need to talk too
much about the AMC, | didn't hear much argunent nade today about
that, except with respect to Mrgan.

| do want to concede this. Wen we cane up agai nst the
def endant argunent that we had added new cl ai n8 and new def endants
in the AMC and we didn't have an underlying action, as you recal
what we did is we filed Pujol, whichis I call it a naster
underlying. Now, when we filed Pujol, we didn't nane Mrgan because
unfortunately we didn't realize, we didn't perceive and understand

at that point Mdrgan had been dism ssed. Mrgan has been in and
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out, they |l abeled Fleetwood trailers, under the LPLA we say they're
a manufacturer, | let themout initially because of an affidavit
saying they weren't a manufacturer. They cane back in.

What we're doing in the Pujol's amendnment, which wll
acconpany this AMC anmendnment, is we wll put Morgan into the Pujol's
case so there will be an underlying action with Pujols.

| amnot totally clear, before | hand it over to
M. Mirray, what counsel for Mdirgan's saying wth respect to the
M ssi ssi ppi and Al abanma product clainms. | think we have set forth
inthe AMC and in Pujol's all of the available renmedies for product
relief under those statutes, and we now have a nanmed plaintiff who
says they were in a unit nade by Morgan. So | am not sure what
counsel seeks to have dism ssed as a matter of |aw

W'll make it clear again. This is a case based upon
personal injury, including general and econom c | oss associated with
formal dehyde exposure in trailers, that's what the case is about.

If Morgan is saying is if you didn't have a contract to buy ny unit,
you can't recover in this case, well, it's hard for ne to believe
that a consuner of your product who is injured as a result of a
defect in your product doesn't have a tort claimto recover for P
and econom c |loss, and that's what we're doi ng, whether we want to
add the argunment that these plaintiffs are third-party beneficiaries
of the contract between FEMA, which is the owner, and the

manuf acturer, which is the seller, is another matter.

But | think if we address the standing issue as to Mirgan
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and put themin the Pujol's case, we can go forward.

Thank you, Judge, and I'Il let M. Mirray have his say on
medi cal nonitoring.

THE COURT: Thank you.

MR. MJURRAY: Good norning, your Honor, Stephen Murray for
t he PSC.

THE COURT: Good norni ng.

MR. MURRAY: Your Honor, | may have m sapprehended the
defendant's contentions with regard to the nedical nonitoring issue.
It was ny understanding that the gravanmen of their notion to dismss
with respect to nedical nonitoring was the failure of the nmaster
conplaint to allege manifest injury as required by the Louisiana
| egi sl ature and sone, the | aw of sone states. And | was prepared to
address that because it was clear to ne that we did all ege physical
injury, we alleged enotional injury, and we specifically alleged the
synptons that woul d be secondary to fornmal dehyde exposure, and we
al l eged the increased risk of cancer.

But as |I've heard the argunent, | have a little different
slant onit, and it seens to ne that what they're saying is that
sonme of the underlying conplaints didn't adequately all ege those
i ssues, and, therefore, it can't be incorporated into the anended
master conplaint. So what | would like to do, if the court would
allownme, is to discuss the issue of a master conplaint.

THE COURT: Cxay.

MR. MURRAY: Your Honor, | have been doing MDL |itigation
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for many, many years. Master conplaints are an invention of ML
courts. They're not covered by the Federal Rules of Cvil

Procedure. The purpose of master conplaints was that MDL courts
were confronted with multiple, multiple filings, and the threshold
issue is to what extent are the clains made and all of these filings
comon such that they can be addressed by this court in a class
action. That's the threshold issue for nme as an MDL j udge.

So the concept arose, and it was kind of a coll aboration
bet ween the courts and the | awyers, that why don't we address the
class action issue first and we'll do it with a nmaster conpl ai nt
that consolidates all of the class action issues into one conplaint,
and the court in addressing that single conplaint can deal wth
class certification. |If class certification fails or it fails in
sonme particulars, then we fall back to the underlying conplaints.
And those conpl aints can be addressed individually, common issues
dealt with in the MDL transferor court and then they can be renmanded
back to the -- in the MDL transferee court and then they can be sent
back to the MDL transferor courts for adjudication.

Now, what is a master conplaint? It is a conplaint. To
the extent the court has jurisdiction, the court can entertain it.
In a class action, parties are represented by the class
representatives. If this court ultimately certifies a class action,
then the standing issue is addressed by reference to the class
representatives and not by naned individuals. |[|f the court finds

that it is appropriate to certify the class and if those individuals




Case 2:07-md-01873-KDE-ALC  Document 4906  Filed 10/08/2009 Page 78 of 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

78

proposed as class representatives are adequate and you address that
obviously, that's an analysis that's done a little further down the
road, but you would want to know that that class representative is
adequate to represent the party who is suing Mdirgan, for instance.

And if you find that he is not, then Morgan is not part of
the class action, they are out of the class issue, and we now revert
back to individual conplaints that pend agai nst Morgan and seek to
the extent to which those can go forward.

But for purposes of the initial analysis, class
certification on common issues, if you find adequacy in those class
representatives, then | think the Article Ill standing is resol ved
by that finding.

THE COURT: Even though sone of these defendants have been
added only by virtue of the nmaster conplaint and are not otherw se
named in any of the underlying conplaints?

MR. MURRAY: Yes, your Honor, because the master conpl aint
is aconplaint. It's -- in some ways it's superseding. It doesn't
require an underlying conplaint. It's a conplaint that stands on
its own but only with respect to class certification issues. |If you
find that this putative class that we propose in the anended
conplaint can't go forward as a class action, then the naster
conpl ai nt becones noot. It's there for the purpose of analyzing the
managenent of this case as a class action. |If it fails as a class
action, it's noot.

Now, we fall back to those conplaints that have been
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filed, or which are later filed, by parties who say, well, no class
action, |I've got to file ny own individual conplaint.

But the alternative to that, your Honor, is that you would
have to have 120, 000 individual conplaints filed in something that
you may determ ne can be managed as a class, and that's the reason
that the class issues conme up first. W' ve determ ned whether we
can nmanage this as a class action, failing which the only
alternative is to everybody to cone in and file individual
conpl ai nt s.

But to the extent that you find that these proposed cl ass
representatives are adequate and if you ultimately certify a class,
then | think the Article Ill standing is addressed by that
representative capacity, just as any other representative, |egal
representative can bring a claimon behalf of that party whomhe is
qualified to represent.

So, your Honor, having said that, | don't think | need to
address the question because | think it was conceded, that in the
anended master conplaint we have adequately all eged manifest injury,
if indeed that's a requirenent for a nedical nonitoring program

| f the court has any questions, |'d be happy to address
it. Thank you.

THE COURT: No, thank you

Al right. M. Bains, if you want to respond briefly.

MR. BAINS: Yes, your Honor. The plaintiff has raised

three argunents in response to the Article Il standing, and | want
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to address each of those three, your Honor. First juridical |ink
second, the timng of the Article Ill decision, vis-a-vis the class
certification decision; and third, the plaintiffs' position that
this proposed anended conpl ai nt sol ves everyt hi ng.

First, your Honor, on the juridical link doctrine. Your
Honor posed the question about whether any Fifth Grcuit panel had

comrented favorably on the juridical link doctrine or the Lamar case

inthe Ninth Crcuit. The answer to your Honor's question is no.
No Fifth Grcuit decision has adopted the Juridical Link Doctrine or

comrent ed favorably on the Lamar case.

In the Audler case, the Fifth Grcuit said, "the Fifth
Circuit has not yet addressed the Juridical Link Doctrine."

And, your Honor, in Audler, this year, 2008 the Fifth
Circuit had the opportunity to adopt the Juridical Link Doctrine if
it wanted to but it declined that opportunity. And for the sane
reason, your Honor, you shouldn't create new | aw adopting the

Juridical Link Doctrine when the Fifth Crcuit has declined that

opti on.

Al so, your Honor, the Juridical Link Doctrine is really
properly considered not as an Article Ill standing issue but as a
Rule 23 issue. In the court in Matte said this, "the Juridical Link
Doctrine has no bearing on the issue of Article Ill standing.” And

the Matte court had it exactly right. And we cited in our reply

brief, your Honor, six other federal district courts that drew that

sanme distinction that the Juridical Link Doctrine is properly
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understood in the Rule 23 context but not in the Article |11
context. So the constitutional requirenent of Article Il standing
cannot be trunped by the Ninth Grcuit Juridical Link Doctrine that
is dicta and is applicable only to Rule 23 class action issues.

This civil action is also, as to the newy add def endants,
is in the sane posture as was Audler in that no naned plaintiff in
the original AMC has alleged sufficient facts against any of the
new y add defendants to find that any of the naned plaintiffs have
standing. So just as the Fifth Crcuit stated in Audler, even if
the court recognized the Juridical Link Doctrine, these plaintiffs
cannot invoke it as successful.

Now, your Honor, | can go into nore detail about the Lanar

case fromthe Nnth Grcuit, but it was 35 years ago, the U. S
Suprenme Court has never adopted the Juridical Link Doctrine, the
Fifth Crcuit has never adopted the Juridical Link Doctrine. It
obvi ously from 35 years ago predated this increasing enphasis over
the last two decades by the U S. Suprene Court and the Fifth Grcuit
on Article I'll standing and Iimting the role of federal courts.

And al so, your Honor, it's inportant to recognize that in

that Lamar decision fromthe Ninth Crcuit, the Nnth Crcuit

actually took the sane position that the defendants did, albeit in a
Rule 23 context. | want to read two sentences fromthat Lamar case,
your Honor. This is what the Ninth Crcuit said: "The common issue
of these cases is whether a plaintiff having a cause of action

agai nst a single defendant can institute a class action against a
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si ngl e def endant and an unrel ated group of defendants who have
engaged in conduct closely simlar to that of the single defendant
on behalf of all of those injured by all of the defendants sought to
be included in the defendant class, we hold that he cannot, the
nanmed plaintiff cannot represent those having causes of action

agai nst ot her defendants agai nst whomthe plaintiff has no cause of
action and from whose hand he suffered no injury.”

So the Ninth Circuit's holding in Lamar is consistent with
the position of the defendants here, although they reached that
decision in the context of Rule 23 rather than standing.

So their comments, your Honor, about the Juridical Link
Doctrine are all dicta. Because in that NNnth Grcuit case the
court said, we "assune standing.” That's what the Ninth Crcuit
said, we assune standing. In the en banc Fifth Crcuit case that |
di scussed at the beginning of this oral argunent, the Doe case said
in 2007 we cannot assune that the nanmed plaintiff suffered the type
of injury that would confer standing.

So 35 years ago the Ninth Grcuit said we'll assune
standing and then it goes on to nmake its decisions. The Fifth
Circuit last year takes a dianetrically opposed position and says we
cannot assune standing. So, your Honor, the Juridical Link Doctrine

sinply does not apply and that Lamar Ninth Crcuit case does not

support the plaintiffs on this position. 1It's never been cited by
the U S. Suprene Court or the Fifth Crcuit.

Now, your Honor, the second issue that the plaintiff
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raised was the timng of the Article Ill decision, vis-a-vis the
class certification decision. Your Honor comrented on the

di stinction of the Otiz case, and | think your Honor's got it

exactly right. Otiz and Anchem really addressed Article Il
standi ng of the unnanmed cl ass nenbers rather than the chall enge that
we've asserted here, an Article Ill challenge to the naned
plaintiffs. The U S. Suprene Court and the Fifth Crcuit have
expl ained that Article Ill standing is a threshold issue. There
have been a series of decisions by the U S. Suprene Court and the
Fifth Grcuit in class action context where they say that the naned
plaintiff has to have Article Ill standing. And that decision has
to be nmade before the class certification decision.

| can give your Honor the cites of those, here are three
U.S. Suprenme Court cases, and |I'll give you four Fifth CGrcuit cases

on that. The U S. Suprene Court cases are Lewis v. Casey, 518 US

343 at 357. And I'll read one sentence fromthat. "That a suit may
be a class action adds nothing to the question of standing. For
even naned plaintiffs who represent a class nust allege and show
that they personally have been injured.”

The second U S. Suprene Court case, your Honor, is O Shea

v. Littleton, 414 US 488 at 494. There the Suprene Court said, "If

none of the named plaintiff purporting to represent a class
establishes the requisite of a case or controversy but the
def endants, none may seek relief on behalf of thenself or any of the

ot her nenbers of the class.”
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The third U S. Suprene Court case, your Honor, on this

point is Ceneral Tel ephone v. Fal con, 457 US 147 at 159, note 15.

And there the Suprene Court said, "The nere fact that an aggrieved
private plaintiff is a menber of an identifiable class of persons of
the sanme race is insufficient to establish his standing to |itigate
on their behalf all possible clains of discrimnation against the
def endant . "

Your Honor, there are four Fifth Crcuit cases that
al so --

THE COURT: You have about a mnute left, if you want to
go through and give ne those.

MR. BAINS. Yes, sir. Brown v. Sibley, 650 F.2d 760 at

771; Bertulli v. |Independent Association, 242 F.3d 290 at 294,

Rivera v. Weth, 283 F.3d 315 at 319; and then of course the Audler

case, your Honor, because in Audler, even though it's a purported
cl ass, they said we have to consider Article Il standing of the
naned plaintiff first. And, your Honor, particularly that Rivera

case reached the sanme conclusion that your Honor did about Otiz and

the distinction that your Honor drewin Otiz, so your Honor is
exactly consistent with the Fifth Grcuit in that R vera case, 283
F.3d 315 at 318, note six.

And, your Honor, to accept the plaintiffs' position that
the Article Il standing issue can be deferred until after the class
certification decision wuuld nean that the Fifth Crcuit was wong

inits decisions in Audler, Rivera v. Weth, Brown v. Sibley, and
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Bertulli because each of those Fifth Crcuit cases say you have to
consider the Article Ill standing of the named plaintiff before you
reach the class certification decision.

Your Honor, the plaintiffs al so suggested that --

THE COURT: Very quickly because you're over tine at this
poi nt .

MR. BAINS: | wanted to nake two points, your Honor. The
plaintiffs' anmended conpl ai nt does not solve everything. As |
nment i oned before those Fifth Crcuit cases say you can't anend, the
plaintiff doesn't have standing, it has to be viewed in the context

of Audler, too, if the naned plaintiff doesn't have Article II1

standi ng the action of the court is to dismss those defendants for
| ack of subject matter jurisdiction, no chance to replead. They can
file a new lawsuit, they can't anend the conpl aint.

The proposed anended conplaint also fails to identify a
single plaintiff who had any dealings with one of ny newy added
def endants, CVH Manufacturing is still not nentioned in the proposed
amended conpl ai nt.

Finally, your Honor, | wanted to nmention briefly about the
AMC because there was a discussion about that. The AMC may be fine
as to the original defendants, but it is an inappropriate procedural
vehicle for bringing into this lawsuit the newy added defendants
who have not been sued in any underlying lawsuit. Qur notion is
directed to the admnistrative master conplaint, but it was not

consistent with the judicial, the rules of the judicial panel of
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mul tidistrict manual litigation or Rule 3 or 4 of the Federal Rules
of Gvil Procedure. It should be treated as a nullity as to the
new y added defendants. O course your Honor woul dn't reach that
issue if you decide on the Article Ill standing issues as subject
matter jurisdiction. Thank you, your Honor.

THE COURT: Al right. Thank you.

MR. VEEI NSTOCK:  Your Honor, | do have one snal
housekeeping matter, it may be one maj or housekeeping matter.

THE COURT: Wait, Andy. Ms. Lipsey also has a few m nutes
left in rebuttal.

MR. WEI NSTOCK:  You want nme to go last, that's fine.

THE COURT: Well, let's go in the order in which we took
the argunents, so let's let Ms. Lipsey, and then we'll get back to
you in a second.

M5. LIPSEY: 1'll be very brief. 1In the event that | was
not clear earlier, | want to be very clear. Plaintiffs' counsel
wondered i f Morgan was saying that there nmust be a contract in order
to advance personal injury claim that's not at all what Mrgan is
saying. Mrgan is saying, plaintiffs, we thought what your claim
was was essentially a products liability clai munder Louisiana |aw,
M ssi ssippi |aw and Al abama |aw. And we're saying to advance those
clains, to properly allege themyou have to all ege specific things
under those | aws.

You' ve not alleged those things, you' ve not alleged that

an Al abama plaintiff, a Mssissippi plaintiff, a Louisiana plaintiff
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was injured in a trailer provided by Morgan. That's what we're
saying. W are not saying there needs to be a contract, we are not
going off on a warranty tangent.

THE COURT: Well, | understood his comment to be relative
to the elenments you set forth, maybe | m sunderstood, but the breach
of the express warranty was the contract of sale, the buyer and the
seller. So maybe we do need to nmake sure that all of our ducks are
in the proper row here

M5. LIPSEY: There are --

THE COURT: That's what | thought the reference was.

M5. LIPSEY: This is the way | appreciate the plaintiffs
conplaints. The Louisiana -- well, Mrgan was only in on the
adm ni strative master conplaint. That clearly was Louisiana
Products Liability. There was no nystery there. The nystery cones
in wth Mssissippi and Al abana.

I f you read those M ssissippi and Al abanma conpl ai nts and
then you go and you | ook at the adm nistrative master conplaint,
they're essentially the sane except for nedical nonitoring. Medical
monitoring is in the admnistrative master conplaint, it's not in
the M ssissippi or Alabama suits. So we'll put that to the side.

The conpl aints say our claimunder Mssissippi lawis
under the M ssissippi Products Liability Act and there are a | ot of
all egations relating to M ssissippi Products Liability Act, but what
they failed to allege is that they were in a trailer provided by

Morgan that caused themto be sick. That is what they have failed
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to allege under both M ssissippi |aw, Al abama | aw, and then of
course under Loui siana | aw

Then they have sort of a, it's not even a separate count,
there is another allegation about breach of express warranty under
Mssissippi law. And if there is, in fact, and | amnot sure that
there is, but if there is a breach of express warranty claim that's
got to cone under Article Il of the UCC, which M ssissippi has
adopted. And under M ssissippi law for that breach of express
warranty UCC claim there's got to be a buyer and a seller and a
contract for sale clearly under UCC 2.

But | think a fair reading of the plaintiffs' pleadings is
what they really intend is a products liability claim So we don't
even really need to be tal king about UCC 2 because | don't really
think that's what their claimis. W just advance that argunent in
an abundance of caution. Mrgan well recognizes that this is
essentially a products liability case, but they have not all eged
what they need to under Al abana |aw or M ssissippi |aw or Loui siana
law to allege a products liability claim that's what we're saying.

Mor eover, on the M ssissippi and Al abama notion to
di sm ss, they never opposed Morgan's argunents, that's what we're
saying. They never filed an opposition to those argunents. They
talked a ot in other oppositions to other defendants' clains about
all kind of breach of warranty stuff, but that wasn't the thrust of
our notion to dismss, they sinply didn't address it.

On nedi cal nonitoring, we acknow edge that should the
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court not agree with our argunent that the nedical nonitoring clains
need to be advanced in an underlying suit, which we do believe they
do, but putting that to the side, if we ook at what they say in the
adm ni strative master conplaint, and there is a nmedical nonitoring
claimthere, they have not alleged that Jane Doe suffered a physi cal
injury as a result of being in a Morgan provided trailer and,
therefore, because of this physical injury she suffered, she is
entitled to nedical nonitoring, that is what they have not all eged.
And | just wanted to nmake sure that the court understood Mdrgan's
argunent .

THE COURT: | under st and.

M5. LIPSEY: Thank you, your Honor.

THE COURT: Thank you, M. Lipsey. M. Winstock, you
wanted to do sone housekeeping natters?

MR. WVEI NSTOCK:  The docunent, the anended conplaint is
styl ed an unopposed notion. Certainly |I've had conversations with
M. Meunier that this was coming. | don't know that |'ve ever had a
conversation, or if | did |l mscommunicated it, as to whether we
woul d have an opposition, but that's something obviously I would
have to run by ny entire group.

MR. MEUNIER: And let ne nmake it clear for the record.
styled it that way to circulate it that way to get back the
response. The governnent and the manufacturers have to tell ne can
| file it that way or do | file a notice for hearing. So | am not

suggesting it's unopposed, | circulated it that way in the hopes
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that it could becone unopposed.

THE COURT: It's yet to be filed and wi shful thinking.

MR. MEUNI ER: W shful thinking. And, Judge, | believe
Ms. Boyle indicated for the governnent, and we tal ked about this,

t hat maybe our proposal would be to file it Mnday, give the rest of
this week, allow the rest of the week to be an opportunity for the
def endants and the governnent to decide if they will oppose, and
then we will either file it Monday as unopposed or notice it for
heari ng.

MR. BAINS: Your Honor, | can tell you now the newy added
def endants do oppose that proposed anended conpl ai nt based on the
reasons we di scussed.

MR. MEUNIER: Then we will file it, | guess there is no
reason to delay then, we will file it and notice it for hearing.

THE COURT: Yes. And then those who don't oppose it can
i ndicate as nuch with a sinple one-page filing.

MR. MEUNIER: And just to be clear, it wll be two
notions, one to anend the AMC and the other to anend Puj ol s.

THE COURT: Okay. Anything else today relative to these
notions? Anybody at all? Ckay.

MR. WVEI NSTOCK: Not related to these notions, your Honor

THE COURT: |Is there anything else that we need to cover
on the record, |like you say housekeepi ng matters?

MR. VEEI NSTOCK:  Not housekeeping. | filed late |ast night

a protective order regarding tonorrow s deposition, and | was hoping
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to take that up. But if the court is not inclined to, | understand.

THE COURT: kay. Well, is that sonmething that you' ve
di scussed with counsel already or is this --

MR. VEEI NSTOCK: | haven't even really discussed it with
Jerry. It's Jerry's dream it's a fight anongst the defendants.

MR. MEUNIER: Ch, | don't have standing on this one.

THE COURT: Wy don't you all -- if you've just filed it,
why don't you all discuss it anongst yourselves, as is always the
policy, to see if there is a resolution. | understand you do what

you have to do to protect the record and your client's interest, but
why don't you go ahead and discuss it anpbngst yourselves --

MR. WEINSTOCK: | did discuss it yesterday before |I filed
it. | filedit as a last resort. It was a 615 request, | was told,
no, you have to have a protective order or we're not going to honor
the request, so | filed it.

THE COURT: We'll get to that in a mnute, let's go ahead
and close the record here.

| want to thank you all for all of your very detailed and
very well-prepared witten materials, as well as your presentations
here today, which have been very hel pful, and |I've taken notes on
the various points that you' ve made. So | think this has been very
hel pful .

The court will take the notions, with the exception of the
one that is now noot, that would be No. 217, the court will take

t hese notions under advisenent and render a witten opinion in due
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course. To the extent that the court would require any further
information or further oral presentation, we will so advise counsel
t hrough |iai son counsel .

| woul d di scourage any further post hearing briefing with
the caveat that if sonething truly significant and directly on point
fromeither the U S. Suprene Court or the Fifth Grcuit conmes out
you think is rather dispositive of sonme of the things we' ve tal ked
about here today, | would rather not get into another round of
briefing. W could have spent nuch nore tine, we could spend the
entire day having just oral argunment on this because it's very
interesting and I know you all are very well prepared to get into
all of the details of it, but let nme digest all of what you have in
witing and what you've said today and we'll go from here.

M. Weinstock, did you want to cover that on the record or
not ?

MR. VEEI NSTOCK: Since | amasking for a protective order

| think | need to do it on the record, your Honor.

THE COURT: I'Il tell you right now, if you filed it I|ast
night I haven't read it. 1've been reading this.
MR. WVEI NSTOCK: | understand and | can sumit up in 60

seconds.

THE COURT: Wy don't you sumit up and let us tal k about
it now and see what we can do on it. Sumit up and see if we can't
possi bly make sone headway on it. |If I can't, then | amjust going

to tell you that I'll read the material, ask for a very pronpt reply
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and either handle it nyself or refer you to the nagistrate on it.
Now, | understand at 11 o'clock, or sonetine soon, the
magi strate is taking up sone issues -- does it have any bearing on

what you're tal ki ng about ?

MR. VEEI NSTOCK: It does not.

THE COURT: (Okay. Let's hear it.

MR. WVEI NSTOCK:  Your Honor, ny client's deposition, Gulf
Stream Coach, is set for tonorrow. W |earned | ast week and then
agai n yesterday, we requested people not bring clients, there is a
| ot of confidential sensitive information that's going to cone up.
We were told yesterday that people were planing on bringing
corporate reps, people that these docunents woul d nean sonething to.
We requested they not cone. | was net with, well, Rule 615 says a
request doesn't do it, you need a protective order to sequester
W t nesses.

We do not have an agreenent, we're working on an
agreenent, we do not have one in place anongst defendants for
attorney eyes only on these kinds of things yet, so to let themin
t he deposition where the docunents are going to be unduly prejudices
my client.

If at a later tinme you decide, yes, they can see all of
that, well, they can see the transcript, but I can't put the genie
back in the bottle once they've seen the docs and once they've heard
the testinony. And that's why --

THE COURT: Who in particular is insisting that their
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client attend the entirety of the deposition?

MR. VEEI NSTOCK:  Here is one.

THE COURT: There's one here, okay.

MR. CElI GER: Good norning, your Honor.

MR. VEEI NSTOCK: My very good friend.

MR. CGEI GER:  Your Honor, Ernie Ceiger for Forest River.
Judge, | was at the first corporate deposition and this issue cane

up about corporate reps being present. Cearly, Judge, because we
were one of the authors of the protective order, there is a clear

i ssue of confidential docunents and information that the defendants
have been struggling with for a long tine.

THE COURT: It seens like all of you all would have sone
type of proprietary or trade secret type information that's going to
conme into play.

MR. CEI GER: Not secret, Judge, just proprietary.

THE COURT: Al right.

MR. CEIGER. And at the first deposition the suggestion
was made by ne, and again yesterday with Andy, because ny corporate
rep | do want there because | do need himthere for certain reasons,
is that when there are, as he puts it, sensitive pricing
i nformation, design drawi ngs and proprietary transportation
information that conmes up during that deposition, which didn't
happen during the Fl eetwood deposition, and Andy's right, it may or
may not conme up during the GQulf Stream deposition. And truly, your

Honor, ny deposition of ny client is next and I amjust as
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concer ned.

My suggestion has been, and wll continue to be, that if
t hose questions are asked, weren't during the Fleetwood, don't know
about the Gulf Streamand mne, is that sinply I'll ask or Andy can
ask ny corporate representative or other corporate representative to
step out of the room

THE COURT: Well, that's what | was going to suggest is
that certainly not all of the information is going to be sonething
that's private or proprietary, but I don't think it's unreasonable
given the nature of this case and the fact that in many respects
sonme, if not all, of the defendants are conpetitors at one | evel or
anot her, that we sinply allow portions of the deposition to be for
counsel's eyes and ears only. And with a designation that we are
now getting into an area, a line of questioning that is eliciting
this type of proprietary information, and have that corporate rep
step outside and that portion of the deposition sealed for counsel's
eyes only. |Is that a terribly burdensone procedure?

MR. VEI NSTOCK: | personally don't know. | think there is
like six or seven that are comng, and if every tine the plaintiffs
want to ask a specific question six or seven people have to troop up
and there will be people on the phone and they have to get off the
phone and then get back on, it can becone a |ogistical nightmare.

But | understand the court's view of this.
THE COURT: During the course of the deposition, can you

i nterpose an objection to all of the questions -- it would be




Case 2:07-md-01873-KDE-ALC  Document 4906  Filed 10/08/2009 Page 96 of 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

96

perfect if plaintiffs in their lines of questioning were able to
just defer those questions, of course they don't know what you're
going to assert as proprietary, so they may go fromhere to there,
here to there, here to there and touch all of the bases of
proprietary information anongst all of the other non-proprietary
guesti ons or answers.

If you were to interpose the objection in response to
t hose questions, we could sinply defer those to the end of the
depositions; in other words, conplete all of the non-proprietary
guestions. And that's nore burdensome but at |east at that point
everything that cones thereafter is going to be sonething that's
only going to be for counsel, so everybody gets off the phone,
everybody | eaves the room and then you go ahead and reask those
questions, ask your followups that you need to foll owup on, and
that portion of the deposition is sealed rather than passages here
and there. It may be the nost careful way to handle it.

MR. WEI NSTOCK:  Since | have no questions, your Honor, |
woul d not have a problemw th that approach.

MR, CGEIGER: Nor would I, Judge. And truly what we did
during the Fleetwood deposition is, and | suspect the plaintiffs
will do the sane thing again, is that all of the docunents that were
produced by Fl eetwood, and | assune the docunents produced by Gl f
Streamand ny client in two weeks, were entered into the record.
They are clearly confidential, there is no protective order yet

i ssued by the court, and we agreed, the people present, that we
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woul dn't | ook at them we would | ook at no docunents that were
there. Nothing that was produced ended up being proprietary, and

w |l assure that you counsel for the manufacturers who is their
request, as | would hope they would do for ne, that if | say this is
going to be proprietary or this is a line of questions on
proprietary, | would ask that they ask their client to | eave.

THE COURT: Just go ahead and nove on fromthose
qguestions, finish up all of the non-proprietary questions that could
possi bly be asked and answered and then go back, either have your
court reporter mark those questions or make a notation of it; and
t hen once you excuse those who should be not privy to it, go back
into those areas and conpl ete the deposition under a seal and under
a protective order.

MR. CGEI GER: Absol utely.

THE COURT: That's what | would suggest you do. |Is that a
burden on the plaintiffs who are taking the deposition?

MR. MEUNTER: | think we can work it out. | ama little
concerned about our three hour limt. | have a teamin the field
ready to go on this, we need to communicate to them exactly what the
protocol is. As | understand it, Andy will endeavor to identify
those areas that get into proprietary material and ask us to stack
t hose questions to the end and only proceed with the ones that he
says does not appear to raise proprietary information, and then I'I|
just have to assune that the PSC questioner can arrange that

confortably and stack the proprietary questions to the end.
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THE COURT: Right. Have we got an idea of what it is
exactly that makes the deponent conpany unconfortable? Can we not
designate on the 30(b)(6) listing that these are topics that you
m ght take last? That m ght save us sonetine because we do have a
time limt.

MR. MEUNI ER: That's what |'m hoping, yes.

MR. CGEI GER: May | suggest, at |east, your Honor, that at
| east our experience through the Fl eetwood deposition is that there
were no questions that got into pricing, design and nmanufacture.
woul d suspect that unless the questions are going to be so radically
different against either GQulf Streamor ny client Forest River, it
won't be an issue. But certainly the plaintiffs would know that
now. If they are going to ask those questions --

MR. MEUNIER: In other words, you're saying we shoul dn't
ask anything that's a problem He is the one who has raised the
issue, so | think Andy should | ook at our notice and tell us, okay.
| have enough awareness to tell you these questions are going to
| ead, they may not have done it in your case, but in this case
they're going to lead to proprietary information. |If he tells us
that, we'll just ask our people to ask themlater.

MR. GEIGER. That's fine.

THE COURT: Let's try to do it that way. |s that
sati sfactory?

MR. VEI NSTOCK:  Yes.

MR. GEIGER. And that works for ne because | am up next,
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THE COURT: W will go ahead and do a mnute entry
relative to the protective order along the lines that we've tal ked
about here, and, of course, it's reflected on the transcript. |If
there is a problem-- this is tonorrow?

MR. VEI NSTOCK:  Tonor r ow.

THE COURT: If there's a problem just call in and we'll
try to resolve it. But that seens to be a workable way to do it.

MR. WEI NSTOCK: | agree, your Honor.

THE COURT: Especially if you can tip themoff on these
are the areas that | am sensitive about, let's cover everything
el se, that ought to be sufficient.

MR. WEI NSTOCK:  Ckay. Thank you, your Honor, and thank
you for taking it up on short notice.

THE COURT: Al right. Thank all of you all.

THE DEPUTY CLERK: All rise.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x * % * * *
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