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PROCEEDI NGS

( STATUS CONFERENCE)

( THURSDAY, JUNE 28, 2007)

THE COURT: Be seated, please. Good norning, |adies and
gentlenmen. Call the case, please.

THE DEPUTY CLERK: In re: ML 1657, Vi OXxX.

THE COURT: Counsel nake their appearance for the record.

MR. WTTMANN: Good norning, your Honor, Phil Wttmann
representing Merck.

MR. HERMAN:. Good norning, Judge Fallon, Russ Hernman
representing the Plaintiffs Steering Commttee.

THE COURT: | apologize for all of the work being done in
the building, | hope it didn't inconvenience anyone. W are trying
to bring it up to speed or up to code, sonething of that sort, but
it's taking a longer tine, which is not unusual in our area.

| met with the Iiaison counsel and | received fromthem
their nmonthly status suggested agenda and gone over sone aspects of
it. | will take themin order.

First, the State Court Trial Settings. Any report on
t hat ?

MR. WTTMANN: Yes, judge, there hasn't really been any

change since last nonth. W have four cases set, we have the Kozic

case in Tanpa, Florida on Septenber 17th. W have a case as yet

unidentified set for trial on Septenber 27th froma pool of cases in
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the California Coordinated proceeding. The Crandall case is set for
Cctober 1st in Washoe County, Nevada. And Zajicek case on Cctober
22nd in Jackson County, Texas. And the Donohoo case is still set
for Cctober 29th in Madison County, Illinois.

THE COURT: Anything from State Liaison Counsel, any
probl ens that you know of in those states?

M5. BARRIOS: No, your Honor, not at all.

THE COURT: Further Proceedings in the Early Trial Cases,
anything on that?

MR. HERMAN. The only thing to add is that on June 20t h,
M. Barnett filed a Notice Accepting a Remttitur.

THE COURT: W are preparing the judgnent as we speak.

The O ass Actions is the next area.

MR. LEVIN.  Your Honor, there is nothing new to report
other than what's in the report.

THE COURT: Discovery Directed to Merck is the fourth item
on the agenda.

MR. WTTMANN:  Your Honor, that relates to the privilege
docunment s whi ch have been under review by Professor Rice. | think
he may be the person to give this report better than ne.

THE COURT: Yes, let's hear from Professor Rice.

MR. WTTMANN: | yield ny tine to Professor Rice.

THE COURT: By way of prelimnaries, the court received in
canera approxi mately 84 boxes of docunents, consum ng about 500, 000

pages, perhaps 30,000 or so docunents. The court went through them
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the Grcuit felt that it should be gone over again in a different
fashion. The defendants were instructed to collect about 2,000 of

t hose 30, 000 docunents; 2,000 hopefully were representative of the
entire census of the docunents. They packaged themin a little nore
orderly fashion and the court appointed Professor R ce, a well-known
scholar in this area of the aw to assist the court. Professor

Rice, with the help of Brent Barriere, have been going through those
docunents and they are in the process of conpiling a report at this
time.

"1l hear fromyou, Professor Rice.

SPECI AL MASTER RI CE: Thank you, your Honor. | am pleased
to report that we have net, or virtually net, the tinme period that
we had tal ked about in the |ast status call. W had finished the
opi nion on the Special Master. W are nowin the final throws of
trying to get all of the data input and proofreading of the data for
all of the 2,000 recommendati ons and proofreading that, and it's
taking just a little nore tinme than we thought. So the opinion and
that first appendi x of recommendations will be filed either Friday
or Mbnday.

There wll be a second appendi x to the opinion which wll
have all litigation papers that have been filed properly noting and
segregating the in canera subm ssions by Merck and the seal ed
docunent that was provided to us by judge H gbee from New Jersey,
whi ch was a transcript of a deposition taken of Joann Laner

(PHONETI C) one of Merck's senior attorneys.
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| should note that none of this -- only our opinion is
going to be filed electronically with the court, just for assurances
of parties who are concerned. W are going to provide the two
appendi ces physically to the judge and the judge can deci de how and
when any given portions of both appendices will be filed with the
court.

| am assumng the first appendix will be nade part of the
record. We could do that if the court chose, but at this point we
are going to provide it physically wwth a CD ROMso it can be just
transferred to the court record.

| am assum ng that after this point the role of the
Special Master will be significantly | ess, because this process was
set up to give direction on sanple docunents and then those woul d be
the standard by which the renai ning 58,000 privilege clains would be
resolved. W are waiting instructions fromthe judge on that after
havi ng exam ned ny deci sion and ny recomrendations. And so | am
assunming that today may be ny last tinme to be before the court in
this regard, | would Iike to nake a few comments if the court would
i ndul ge ne.

| certainly want to that court for its confidence in nme in
ruling on these matters. This is a very unique process and may set
a standard for the future of how | arge conpl ex cases address these
ki nds of volunes of privilege clains. | certainly want to thank
Brent Barriere for his assistance. He has been invaluable for ne.

Unlike a judge, | had a |lawer | can talk to and bounce ideas off
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of, and he sort of in the spirit of Wnbl edon was serving sone real
hard balls at ne making sure ny theory was consistent and ny
application was consistent to the docunents. And | certainly want
to thank himfor his help.

Hs firm Phel ps Dunbar has accommodated ne in every
concei vabl e way, and many ways | just didn't anticipate | would
need. Barbara Airis has been in charge of paral egal s keepi ng track,
ordered everything, and I wanted to thank her for her help.

But the staff of paralegals, | know that when we were in
practice, your Honor, years ago the practice was very different.

For the first tine it's been brought honme to ne very vividly that
paral egal s are the backbone of litigation today. And the staff of
paral egals that were provided to nme by Phel ps Dunbar were very
professional, intelligent and quite driven to do this within the
time period that we had noted during the |ast status call. That was
headed up by Nancy Heeder (PHONETIC), and she is probably
responsi ble for half of the quality of what we're producing to you
on Friday or Monday.

| have been involved in many nmaj or cases, the AT&T
di vestiture case, the consolidated Mcrosoft cases, and | nust say
this has been one of the nore enjoyabl e professional experiences
have had. Perhaps that's part being brought back to the south where
peopl e seemto be so much nicer than they are in the rest of the
country. But for whatever reason that may be, | want to thank the

court for this experience.
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THE COURT: kay. Well, thank you, Professor.
appreciate all of the work that you' ve done on it.

This is an area that is to sone extent in the formative
stages as to how to go about dealing with the mass of docunents that
present thenselves, both in the MDL as well as in the electronic
age, and sone of it has been exploratory. | like the nodel that
we've created, | think it's very helpful to have a Special Master.
| think it's very helpful to have a Special Mster who has the
academ c credentials that Professor R ce has.

| also think it's a good nodel to have an attorney worKking
with the Special Master. Hopefully a local attorney so that you can
have the staffing that's required, as well as the | ogistical aspects
that go with this type of matter. Frankly, it's very difficult, if
not inpossible, for a court and a court staff to deal with this mass
of docunents because you need to carve out so nuch tinme and you need
to deal with so many aspects of the docunents that it presents
pr obl ens.

Al so packagi ng becones very significant in these types of
matters, particularly e-mail strings. Wen you send an e-nail
string that eight people receive, that's eight papers in essence and
if they are strewn throughout 84 boxes, that's problematic in and of
itself. So it's better to have all of those docunents collected in
one file folder rather than pick themup fromthis division and this
section and the other section, and sone nore thought has to be given

when you pick those docunents and there is a string of e-mails, what
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aspect of that e-mail string is privileged. Is it all privileged or
one part of it, and that has to be focused on because it's costly
and time consumng and it is necessary to deal with it. So a |ot
nore thought has to be given.

Hopefully I will be able to share sone of these
experiences wth ny colleagues in the MDL, but | think we've done
wel | because of the assistance that we received fromthe professor
on this.

Let ne say what | plan to do wth this material. As | see
it, the professor has given ne a draft of his report early on. It's
general comments and observations on the | aw and sone specific
comrents on various categories of docunents and he has a | ot of
consi stency wth those and reasons behind those rulings on
categories. That's the report which is about 20, 30 pages.

Then Appendix A wll be his rulings on each of the
docunents. The rulings are about three feet thick with paper. It's
a nmonunental collection of both work and docunents. But he has
rulings on each docunent and justification for the rulings on each
docunent. That is Appendix A. 1've asked himto give to ne an
original and two copies of those appendices.

| will then serve the appendi ces, which has the rulings,
Appendi x A, the rulings, the recommendati ons on the docunents from
the professor, I wll give those to plaintiff |iaison and def endant
[itaison. 1'll give them 15 days thereafter in which to file any

obj ections in accordance with Federal Rule 53(f) and (g). Gve ne
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an objection, | don't need a book on the objection, just a sentence
or so Wwll do with sone justification for it. |[If you have a case,
cite the case

Then | will review the objection in accordance with the
federal rules, cone out with nmy ruling on any objections and deal
wth the report and accept or nodify, reject, whatever the
recommendat i ons made.

After | have made ny ruling on those, with those issues,
"Il convene another conference imediately with |iaison counsel and
they' |l have an opportunity to give ne sone input as to where we go
from here

The whol e purpose of pulling 2,000 docunents fromthe
30, 000 docunents was to have those docunments serve as a
representative, a bellwether if you will, of the other docunents.
My best hope is that it will nmake the rest of the privilege clains
on the other docunents nmoot. They will either be privileged or not
privileged and nobody will have any problemw th that. But that's
generally not the real world, so | suspect that there may well be
sonme difficulty or that the defendants may nmi ntain sone privil ege
on the other 30,000 or a portion of it. Hopefully, if not all of
them can be resolved and nmade noot, nost of them can

But in the event there are any that need to be revi ewed
again by Professor Rice, | amgoing to then ask himto cone in and
| ook over those docunents on which the claimof privilege is still

mai ntai ned. The docunents that he has not reviewed yet, not the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

2,000, but the other 28,000 docunents and | think it's another
400, 000 pages. But | amgoing to consider, | amgoing to consider
shifting costs and shifting the cost to the defendant full-tine at
this time. | amnot making any firmstatenents on that. | want to
see how it goes, but that is potentially what my thinking wll be.

The next itemon the agenda is Discovery Directed to Third
Parties

MR. HERMAN:. Your Honor, there is nothing new on that to
be addressed by counsel.

| do want to make one statenment, particularly in
advance of the rulings, that we appreciate the professionalismthat
Charlie Cohen and the other Merck attorneys have illustrated during
the process, particularly also appreciate the fol ks who have worked
on the plaintiffs' side. And it goes without saying that it gives
counsel and the folks we represent confort to know t hat Professor
Rice and Brent Barriere have been involved in the process and have
gone about it in-depth and with diligence, because whatever cones
out of the process is going to be healthy for the future course of
this litigation, and perhaps others.
So we appreciate Merck's attorneys' efforts as well

as our own and the Special Master's.

| would like to nove to Deposition Scheduling

THE COURT: Yes. Let's skip that and go to the rest of
themand then we will conme back to that because that's the one with

t he argunents.
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Plaintiff Profile Form

MR. WTTMANN:  Your Honor, you've issued Pretrial Oder 24
whi ch established a deadline for subm ssion of plaintiff profile
fornms by Louisiana residents affected by Hurricane Katrina and their
counsel, as well as pro se plaintiffs. And we will be filing sone
nore rules to show cause and set it for hearing at the next status
conference for plaintiffs who have filed deficient profile fornms in
contravention to Pretrial Order 18C.

MR. HERMAN.  Phil's office has been very diligent in
providing us with the names of attorneys who have not responded,
whi ch has enabled us to send thema contact fromthe PSC sayi ng you
need to get this done.

THE COURT: The next itemis State/ Federal Coordination -
State Liaison Commttee.

M5. BARRIOS: Good norning, your Honor, Dawn Barrios for
the State Liaison Commttee. Over the past nonth we have directed
our efforts to dealing with the remand i ssues wth hopes that your
Honor will take that issue up shortly. W have cleaned up our CD
ROM t hat we' ve given you. The district court staff has been
particularly helpful to me in teaching us how to search on the web
site, and we've been able to pick up about 25 remanded, or cases
with notions to remand we didn't have. | do not have your Honor
today a CD ROMfor you, | will deliver it to yourself and to both
counsel next week. W had sone difficulty burning the CDin ny

of fice yesterday.
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We have been particularly grateful to the PSC because they
have reached out to us to ask us to select cases to urge your Honor
to | ook at those for early remand, and we've been devoting
substantial anount of tinme on that project.

|"d also i ke to thank Merck's attorneys, particularly
Ms. Wnberly because she has extended sone tinme on plaintiff profile
forms for an attorney out in California who had a great deal, nunber
of cases and was having difficulty in conpleting them So on his
behal f, we send our appreciation to Merck as well.

THE COURT: Ckay. Thank you very much. Anything on I M5
data or we have a pro se clainmant.

MR. HERMAN:. Yes. W have an agreenent that
M. Wttmann's firmand our firm have worked out with regard to
M. Harrison's request, and we wll be submtting an order to the
court in that regard that we've both | ooked at and preapproved the
court to consider

THE COURT: And the issue, of course, with his problemis
t hat nobody denies that he is badly injured and badly disabled. The
issue is whether or not Vioxx played any role in that disability.
This type of disability is not a stroke and it's not a heart attack
or cardiovascul ar matter, it's alittle different than that. The
sci ence has not been developed in that particular area, so | am
going to be | ooking at the case once he has an opportunity to at
| east review the material, that that's in essence where his review

nmust be centered, not the nature and extent of his injuries.
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Everyone recogni zes that, it is the origin and cause of his injuries
that are problematic, at |east fromthe standpoint of evidence. And
that's what needs to be focused on.

| MS Dat a.

MR. WTTMANN: There is nothing new to report on that,
Judge. The PSC has been advised that orders were issued in the New
Jersey state court regarding | MS data, and they're review ng the
orders further. There is not nmuch to report to this court of that.

THE COURT: Merck's Motion for Sunmary Judgnent.

MR. WTTMANN: That's under subm ssion, your Honor, and
we' ve had sone notices of supplenental authority that have been
filed by both sides, and I think you have that under advi senent.

THE COURT: | do and | amworking on it now as we speak,
and hopefully it will be at the final draft stage shortly. This has
to do largely with preenption and whether or not the conmments of the
FDA, in fact, preenpted all state |aws applicable to the warning
aspect or the warning clains cases.

Tol I i ng Agreenents.

MR. HERMAN. Wth respect to tolling agreenents, Doug
Marvin on behal f of Merck submtted a proposal to the PSC, it's
acceptable. W've advised M. Mrvin of that and sonmething wll be
submtted to the court that your Honor is assured is acceptable.

MR, WTTMANN:  What that'll do, Judge, basically is allow
conversion of a claimant profile formto a plaintiff profile form

with just the conpletion of a conversion formwhich will sinplify
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that process for all of the tolling claimnts.

THE COURT: Do you anticipate the tolling claimants to
eventually file? W have about 13,500 total clains in the federal
MDL, we have about 9,000 cases that have been filed, so 20 sone odd
t housand clains in addition to the hundred and 200 cl ass actions
that are pending here. But those are being wi thheld at present.

The point | nmake is that if they need to be filed, you
need to stagger them because ny clerk's office will quit en masse if
we file 13,000 clains.

MR. WTTMANN: Well, they are required to file, I think,
inthis MDL as a condition of having submtted the claimnt profile
formand signed the tolling agreenent. So if they are going to
file, they wll be com ng here.

THE COURT: That's what | nean. Let's try to stagger
them Doug, so that we can deal with them

MR. HERVAN: 'l work that out with M. Wttmann.

THE COURT: (Okay. |Issues Relating to Pretrial Order

MR. LEVINE: Your Honor, as you know I'mfromthe north,
so | don't want to di sappoint anybody. | am not praising anybody
except the Court.

THE COURT: Cxay.

MR. LEVIN. Judge, we are attenpting to work out in New
Jersey and California what we have worked out in Texas. But what we

are doing is we're keying every notice of deposition to Pretrial
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O der No. 9, whether it be in the state court or the federal court,
and we' |l see what happens when sonebody shows up that's not
supposed to show up.

THE COURT: kay. | think the coordination is really very
hel pful in these cases. Recently the judges from California and New
Jersey cane down and net with me and we di scussed sonme conmon
concerns and we've tried to keep in touch with each other, as | have
with several of the other state judges. So | think coordination can
help the litigants in this case, as well as the courts.

MR. HERMAN:. Your Honor, |'ve encouraged Arnold to nove
south to help his personality.

MR. LEVIN. | did slide out to South Phil adel phia, but
that may not be far enough south for you folks.

THE COURT: Vioxx Suit Statistics is the next item

MR. WTTMANN: There has been no change since the | ast
report, Judge. We will have new figures next nonth when they get
rel eased by Merck. And | don't think there's going to be nuch of a
change fromwhat's been reported in the past.

THE COURT: Merck | nsurance issues.

MR. WTTMANN: The 30(b)(6) deposition was taken of the
Merck representative on, just a week or so ago, May 23rd of 2007

MR. HERMAN. Must have been an intervening bar convention.
No, | mean between then and | ast week.

MR. WTTMANN: Al right. Anyway, |last nonth and that

matter now i s under subm ssion to the court | believe.
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THE COURT: Al right. A Mtion to Conduct Case Specific
Di scovery.

MR. HERMAN:.  Your Honor, it's pending but there's been no
request by the PSC that Merck has to respond to that notion at this
time. W ask it be deferred.

THE COURT: Ckay. Al right. Let's go back to the
Deposi ti on Scheduling and give nme your thoughts on it.

MR. HERMAN.  Your Honor, we initiated in the MDL -- well,
et me sunmarize the argunent first. The MDL's contention is that
the de bene esse depositions noticed by Merck should not go forward.
And there are several reasons for that.

| was wondering this norning howto argue this and not
havi ng made groceries in awhile was | ooking at the difference
bet ween Cheerios and Vioxx. See, Cheerios reduce cardi ac problens,
Merck increases them Cheerios are nutritious, Merck/Vioxx is not.
And the representations made on the box of Cheerios are accurate.
And as | was having ny Cheerios this is fella fell out (IND CATING,
and it rem nded nme of Merck's brief that was filed | ast night
because its contentious, it's an ugly argunment. And | think that
fromour perspective it's short on facts. 1'mgoing to offer this
to ny | earned opponent.

On a nore serious note, there are two essential discovery
i ssues which require, in our judgnent, the depositions not go
forward. One issue relates to what |'Il refer to as Protocol 203

and the Oxford/ Merck material. The second deals with privilege
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rulings and docunents and sone privil ege docunents that have already
been released. The third deals with the fact that an expert for
Merck whose deposition is noticed, Dr. Rarick, has never had any

di scovery prior to her perpetuation deposition, as an exanple.

But beginning in late 2005 there were attenpts nade to get
what I'Il call the Oxford material. By March 23rd, 2006, it had
been brought to the PSC s attention and at our hearing on March
23rd, 2006, M. Barnett on behalf of Merck indicated that the Oxford
study wasn't conplete, it had done del ayed and that plaintiffs would
get the material as soon as the study was conpl ete.

Then on May 3rd, 2006, the issue canme up again, and your
Honor requested that plaintiffs be provided the infornmation and that
Merck, and Merck assented, we get soneone from Oxford on the phone
so the court could speak with the Oxford representative. O course,
very difficult for us to do discovery and have to work our way
t hrough the Hai g Convention even to get to the Oxford principles,
and at various tines Oxford has been represented as an i ndependent
contractor, controlling everything, the correspondence between Merck
and the FDA in which Victor, for exanple, is a Merck sponsored tri al
or study and it should be able under those circunstances to provide
t he information.

And what was Oxford to do, as we understand it? Well,
there were three studies at issue, in effect they were col orectal
and ot her cancer type studies, but with cardiac events, presunably

caused or reported to have been caused by Vioxx. They were placebo,
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bl i nd pl acebo studies, the three studies were Victor, which was
Protocol 145 or VIP study and the APPROVe study. Oxford was to take
the information and report.

What we have not received, and | understand this norning
that an article is about to be published are what are terned the SAF
files. These are the statistical analysis files, presunmably that
Oxford used, has possession of and Merck may now have received them
We do not know whet her the publishers of any article has ever
received those files in order to |l ook in-depth at whatever Oxford's
reporting, we don't have the analytical protocols that we' ve done
pursuant to the 203, and we have no correspondence been returned,
princi ple correspondence, whether it's electronic or otherw se, as
bet ween Oxford and Merck which would enable us to determ ne the real
relati onship and whether or not the study was actually an
i ndependent .

In addition to that, not having the material and being
informed this norning that there is about to be a publication in a
"l earned journal”, we don't have the opportunity to even interrogate
the authors of that article and the study before these critical
depositions on perpetuation are taken

THE COURT: They say that you've got all of the materi al
that is avail able.

MR. HERVAN.  Well, your Honor, we're all officers of the
court. | believe that when that statenment was nade it was nade in

good faith. Having been nade in good faith, if those docunents that
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| just stated are produced in this record by Monday and deposited,
then | suppose ny argunent will fail. |If they're not, | can assure
your Honor that to our know edge they have not been produced and,

i ndeed, on June 27th a conprehensive |letter was sent to Judge Hi gbee
with a copy to all Merck counsel involved by David Buchanan of the
Seeger Weiss firmstating what the problens were and not having
received data. | have a copy of that for opposing counsel and a
copy of that for the court.

Now, | don't want to be an arbiter as to this, nor do |
think the court should have to do it. |If Merck says it's produced
all of this material, it ought to be avail able to be produced in
this record very quickly and that issue goes away.

| will say this. In the last trial Humeston trial, Merck
put up as a defense that the plaintiffs' analysis of the material it
had was inconplete and invalid because there was never a conpl eted
publ i shed Oxford Protocol 203 study at that tinme. W certainly, at
least in the MDL, would not want to be faced wth simlar defenses
in the future.

Also that brings up the issue of real coordination. Wy
shoul d the MDL have to coordinate this issue when there are no MOL
cases present, although the MDL court has function, and particularly
this court extraordinarily well in coordinating with states, and
since Judge Hi gbee | understand has the sane issue or a simlar
i ssue before Judge Hi gbee, perhaps it m ght be beneficial for your

Honor and the other state court judges whom you have been
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coordinating to weigh in on this.

THE COURT: How about the privilege docunents, that was
anot her issue that you raised.

MR. HERMAN. Yes. | am advised fromthe PSC individual s
that at |east two of the docunents that Merck has rel eased now as a
result of the work done by the Special Masters that at | east two of
t hose docunents are extraordinarily inportant in noving forward to
take di scovery depositions before perpetuation depositions are
taken. Particularly as regards Dr. Mrrison, who has testified in a
nunmber of cases, and an expert by the nane of Rarick in which no
Rul e 26 report has been furnished in this MDL, who has never been
deposed, and a discovery deposition as of June 27th of Dr. Rarick
has been requested, a two day deposition.

Now, | have a copy of that request for counsel and the
court. And I'msorry for the del ayed presentation, but this thing
has erupted in the last 24 hours to cause a great deal of
comuni cati on between |iaison counsel and the MDL and counsel
various counsel in state court actions. Having received Merck's
reply brief, as | gather, essentially their argunents are, well, we
have these cases set and we can't produce these experts in all of
t hese cases, so we need these perpetuation depositions. Well, it
woul d be extraordinarily difficult for the MDL to coordi nate and be
bound in any way by depositions in which they haven't had an
adequat e opportunity to prepare cross-exam nati on.

Merck says, well, we'll produce themagain. Even were
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Merck to produce them again, what happens in the interimbefore

t hey' re produced? Wat about the tinme and expense of preparing to
ret ake those depositions and the limtation that we only can take
t hose depositions again based upon new nmaterial, when the new
material may effect testinony that's already been given, and we do
not, you know, the MDL has its burden

Now, the third argunent, as | understand it, that Merck
says, well, all we want is an even playing field. So |I said, gee,
what i nformation have you requested fromplaintiffs that we haven't
given you? Wat is it that you need fromthe MDL that you're
entitled to? Privileged docunents? | don't know of any that you
haven't requested thenf? Sone study we' ve conducted that you haven't
requested? There is a difference between us preparing a trial
package based on prior discovery and then foll owed by perpetuation
depositions, after the other side's got full opportunity to
cross-examne. | don't think it's an even playing field.

The Oxford material has been pending since March. | find
it remarkable that it conmes forth now and we're told this norning
it's about to be published tonmorrow. And based on history, |earned
treati se have to have accepted Merck material before for
publication, and then after it's fully investigated and the materi al
is already produced fully to generally provoke by sonme expert Merck
didn't retain, the learned treatise has revoked its prior article or
anmended it. Now, based on Merck's history in the Vioxx litigation,

| don't think the fact that they've got, now produced an Oxford
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study after we've got trials set and it's going to be published
ought to be sonme basis for noticing in the MDL these perpetuation
deposi tions.

THE COURT: Let nme hear from your opponent on this. Thank
you very much.

He's obviously not objecting to the depositions, he is
objecting to the tineliness of the depositions. And primarily he
says that there is nothing pending in the MDL proceedi ng, so what's
t he rush?

MR. MARVIN. Several things, your Honor. First of all, on
the Victor data. W produced everything we have. The SAF data, the
files that Russ is tal king about, we produced it in Cctober; and
we'll take Russ up on his offer and have to himby Minday a letter
showi ng both the transmttal letter as well as the Bates nunbers for
t hose docunents. So they have had those docunents since Cctober.

It's not a rush, your Honor. W brought this issue to the
PSC | ast January, if not |last January, |ast February. And at that
time we explained we sinply were going to be doing the sane kinds of
things they were doing, mainly preserving the testinony of
w tnesses. At every status conference we have, the PSC has reported
on putting together a trial package and it tal ked about the
i nportance of the trial package, which includes de bene esse
depositions that they' ve taken. Al we want to do is the sanme
thing, we just want it to be a two-way street.

W raised this issue with the PSC, in fact, | did it when
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| spoke to, | think Lenny first and then Russ, back in February and
said that we would |like to go ahead and proceed with the
depositions, we were tal king about dates in March and April. And at
every step of the way this has been bl ocked, and at the | ast
conference we raised the issue again. And at that conference your
Honor asked us to nove the dates for two of the depositions that
were set for June, we did that. But your Honor indicated that the
ot her depositions could proceed. Those depositions are now set for
July and August.

The reason why we have noticed those depositions in the
MDL i s because we think that makes the nost sense. The MDL is a
national court and it is the court that has taken on the
responsibility for coordinating the discovery in this litigation.

It would not nake sense for us to schedul e de bene esse depositions
in one state and then schedul e the sane de bene esse depositions in
a second state and then in a third state sonewhat later. And then
cone to the MDL sonmewhere down the road and schedul e them again. It
does make sense to notice those depositions here in the MDL and to
do it once.

Now, why do it now? The reason is is because we have
trials comng up in the fall, and, in fact, the plaintiffs are
seeking to stack those trials so that there can be four or five or
six trials going on simultaneously. And if that's the case, what
they're essentially doing is putting us in the position of not being

abl e to have our witnesses available. So that's why it is inportant
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to proceed with those depositions as scheduled in July and August.
O herwise, we're put to the situation where they've got their tria
package, they've got their w tnesses, they' ve got their de bene esse
depositions and we don't. That's essentially what's happeni ng here.

As for the privilege docunents. The plaintiffs had the
opportunity to designate docunents for Professor Rice's review and
they had the opportunity to designate docunents that had been
prepared by sone of the deponents for whomwe're seeking to take de
bene esse depositions. And they went ahead and took that
opportunity, they took advantage of that opportunity and did
desi gnate those kinds of docunents, so those docunents have been
reviewed. Yes, there are probably nore, but the fact is that they
had the opportunity to designate the ones that they thought were
nost inportant. That reviewis now conpleted and we will learn the
results next week.

But even if there are additional docunents to be produced,
the fact is is that there really is no prejudice here because we are
willing to bring back the w tnesses whose de bene esse depositions
are being taken, we are willing to do that w thout any cause,
wi t hout any reason being given so that they can go ahead and take
t hose depositions w thout disclosing any questions or any other
information. So we do now have a w ndow of opportunity. W want to
t ake advantage of the w ndow of opportunity just as they have.

W' ve been cooperating with themin the depositions that

they want to take for their trial package and we just want to do the
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same thing. And as | say, on Monday they will have, we will show
t hem where they have the Victor files

THE COURT: Cxay.

MR. HERMAN.  Your Honor, | really -- | have the utnost
respect for |earned counsel, however, at 6:30 |last night | received
this conmmunication: Further to our call this afternoon: (A) Merck
represented to the FDA that it was a sponsor of the Victor trial,
whi ch as sponsor neans Merck had the right to access all of the
Victor data, including the case report forns. The case report forns
summari ze the individual patient |level information. W' re asking
for these because our review of CV events fromthis trial
denonstrates that Merck and Oxford may have engaged, and |'ll just
state, in sone inproper conduct. W do not have all of the CRF' s
and SAF data. W're also |lacking the definitions which we requested
in order to analyze the SAF s. Further, this conmunication cites 21
CFR 312.62(b), which requires clinical investigators to maintain al
CRF's. Also cites 21 CFR 312.58(a) that an IND "sponsor shall upon
request fromany properly authorized officer or enployee of FDA at
reasonable tinmes permt officers or enployees to have access to and
copy and verify all records.”

The inportance of this is that the I ND 46984 from Merck,
whi ch was a conbi ned anal ysis from nyocardi al vascul ar events and
pl acebo controlled studies, clearly indicates that Merck was the | ND
sponsor and not Oxford and there should have been no problemin

getting this material at an earlier time. This material cane to us
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by Fed- Ex.

So agai n, your Honor, when we say Merck will deposit with
the registry of the court, what we're saying is we want the
definitions, we want the conplete statistical analysis materials,
and we want the CRF's. If they have it and they produce it, this
argument will go away. |If they can't produce it or don't produce
it, then | maintain the argunent is correct.

We are not saying the depositions shouldn't be taken,
t hey should be taken. But not now | wll repeat the offer that |
have made. |If Merck will forego any appeals on privilege docunents
that your Honor ultimately, and based upon the Special Mster's
report, they'Il give up their right to appeal those rulings, we wll
t oo, and nmaybe those depositions can nove forward at a nuch faster
pace.

THE COURT: Al right. Thank you very nuch. | understand
the issue. | have heard argunent from both counsel, | amgoing to
permt the depositions to go forward starting in August with the
followng restrictions: The defendant shall make the w tnesses
avai |l abl e again, if necessary, upon reasonable notice by the
plaintiff. The plaintiff doesn't need to show good cause, they
don't need to disclose prior information or information that they
intend to reask the witnesses, but the w tnesses have to be
present ed, brought back to the deposition

The deposition, the re-depositions will be at the

defendant's cost, and it will start no sooner than August. Thank
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you very much. The court will stand in recess

MR. WTTMANN:  Your Honor, we have one other matter

MR. HERVAN. Do we have a date?

THE COURT: Excuse ne. The next date will be July 27th on
Friday, starting at nine o'clock and 930.

MR. WTTMANN: 9:30 for the status conference.

THE COURT: Right. N ne o' clock for the status conference
in chanber, 9:30 for the general neeting.

MR. WTTMANN: I n open court.

THE COURT: Thank you very nuch, the court will stand in
recess.

MR. HERMAN:.  Your Honor, | apologize but | stood and
Arnol d had the sanme thought. The one expert that we don't have a
report fromor a discovery deposition --

THE COURT: Need a report for that. That expert needs to
give a report. He also may have to subject hinself to a discovery
deposi tion beforehand.

MR. MARVIN. They will have that report Mnday or Tuesday.

THE COURT: And discovery deposition before at a
reasonable tinme before the de bene esse depositions.

MR. HERMAN:. Thank you, your Honor.

MR. MARVIN. Your Honor, if we can have the opportunity to
talk to himabout the -- this sane w tness has al ready been deposed
several times, but we will talk to the plaintiffs and try to work

t hat out.
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THE COURT: Al right. Thank you.

(WHEREUPQN, THE PROCEEDI

NGS WERE CONCLUDED. )
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