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PPROGEEDI-NGS
OCTCBER 11, 2007, 2007
MORNI NG SESSI ON

(1N GPEN OOURT)

THE DEPUTY CLERK  Everyone ri se.

THE COURT: Be seated, please. Good norning, |adies and
gent | enen.

VA CES. (Good nor ni ng.

THE COURT: Call the case, please.

THE DEPUTY CLERK  MDL Nunber 1657, In re: Vi oxx.

THE COURT: Wul d counsel nake their appearance for the
record.

MR HERVMAN My it please the Court, good norning,
Judge Fallon. 1'mRuss Herman for the plaintiffs.

MR WTTMANN  Phil Wttmann. |'mcounsel for Merck.

THE COURT: This is our nmonthly status conference. |
have received fromthe coonmttees their proposed agenda. Vé'll
take themin the order presented. The State Court Trial Settings
is the first itemon the agenda.

MR WTTMANN  Yes, Your Honor. Through March 31, 2008,
we have the follow ng natters set: W have the Record case set
inthe Florida Grcuit Court of Pal mBeach County is scheduled to
run from Decenber 10, 2007 to January 18, 2008.

I n January 2008, the Turner case is set in the A abana
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Grcuit Court for Bullock County, A abana.

The Appel | /Arrigal e case is set for January 8, 2008, in
the California Coordinated proceedings in the California Superior
Court for Los Angel es County.

And the date of January 22, 2008, has been set in the
New Jer sey Coordi nated proceeding for four trials with up to two
tothree plaintiffs in each trial

O February 11, 2008, the Zajicek case is set in Jackson
County, Texas.

And finally, on March 10, 2008, the Frederick case is
set for trial in Jefferson County, A abana.

THE COURT: kay. The next itemis Further Proceedi ngs
inthe Early Trial Cases.

MR HERMAN  Your Honor, the Barnett issue is pending.
Notice of appeal has been filed by Merck. W have not hi ng
further to report.

THE COURT: Wth regard to future federal cases, ny
thinking, as | nmentioned to you, is next year we'll |ine up about
five stroke cases. |I'mgoing to give the plaintiffs the
opportunity to pick the stroke cases so you shoul d be thinking of
t hose stroke cases.

Secondly, with the third-party payor cases, |'ve
recei ved an opinion fromthe Suprenme Court of New Jersey which
decertified the national class, so we're going to have to focus

on those that are before this court, and ny thinking is to try
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one or nore bellwether cases. |If we can get by with one, that's
fine; if we need a couple nore to flesh out the whol e thing,
that's fine. Then I'll also be working on the renmand noti ons.
So 2008 hopeful ly will conclude ny involvenent in this case one
way or the other.

MR MARM N  Your Honor, Douglas Marvin for the record.
Your Honor, on the stroke cases, could we be heard on the
sel ection process for the stroke cases?

THE COURT: Sure, |I'Il give you an opportunity, but
that's ny feeling. The reason for that is | think that in those
particul ar cases, | consider those a little nore problematic from
t he standpoint of the present state of the science as well as the
| aw;, and because of that, | think it woul d work best for the
plaintiff to pick them but I'll listen to you. [I'll keep an
open mnd here.

MR MARVIN W'Il try to submt a very persuasive
notion on that.

MR HERVMAN W'l try to oppose it just as
per suasi vel y, Your Honor.

Wth respect to, as Your Honor has indicated, a
remand, Ms. Barrios has done an excellent job conpiling her
remands, and | understand there are 729 pendi ng renands. W'l|
provi de you, Your Honor, and defense counsel wth the work
product that Ms. Barrios has perforned.

THE COURT: Also on that, Ms. Barrios, we had one that
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was schedul ed today. The person withdrewit but | would like to
get some dates fromhim--

M5. BARRCS: Yes, Your Honor. M. Tommy Jacks is in
the courtroom He's the plaintiff's counsel.

THE COURT: | would like to get sone dates that's
convenient with your schedule and with the defendants and then
"Il work it in, and we'll deal withit. | think that's one that
we need to deal with.

MR JACKS: Yes, Your Honor.

MR HERVAN  Your Honor, | would personally like to
thank M. Jacks, who has been nost hel pful in the scheduling
process. He will be reviewing the plaintiff trial package at
Ms. Barrios' office today with representatives of the PSC and
the setting of that renmand notion is very inportant.

In addition to that, | just want to, for the record,
note that there is a case filed by the Attorney General of
Loui siana, and we'l|l be asking the Court soon to | ook at remnmand
interns of that case.

THE COURT: And with regard to class actions, they can
go one or two ways, and | need to focus a little bit on that.
l"'mnot really rigid onit. |'ve already ruled that there is no
nati onal class action, but there is an issue of whether or not
there are state class actions. | can do one of two things:
can deal with 50 state | aws and nake that decision, or I can send

themback to their respective states to nake that deci sion.
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If I make the decision, it's difficult for ne to just
| npose that on another judge in another area, so | probably, if |
deci de to nake that decision, wll have to al so nake nyself at
| east available to that judge to try that particular class action
wherever it may be going back to, if that's the situation, but
' mnot there yet.

| don't know whether there is going to be any
| ndependent state class actions or not. |If there are and | nake
the decision, |'mprobably going to have to recognize that |'m
going to have to go to the state and try those cases or at | east
nmake nyself available, if they don't want ne on it. Those are
sonme of the issues that |'mgoing to have to deal w th begi nning
next year.

d ass Actions is the next one.

MR HERVAN  Yes, Your Honor.

MR WTTMANN  Your Honor, you've got under advi senent
the defendants' Rule 12 notions to dismss the nmaster conplaints
for medical nonitoring and noney purchase clains, and that matter
has been briefed and submtted to you.

There are two notions that need to be set for argunent:
e is the PSC s notion for | eave to amend the personal injury
and wongful death second anended master class action conpl ai nt
to add a plaintiffs' representative fromlowa, and defendants
have filed a notion to strike the class action of the plaintiffs'

medi cal nonitoring naster class action conplaint. That natter
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has been briefed, and we're awaiting a hearing date and have oral

argunent on that. And | think that's it on the class actions.

MR LEVIN Procedurally he has it right, Your Honor.
Substantively there is a big difference.

THE COURT: Are we ready to argue those cases?

MR LEMN  Yes.

THE COURT: Then I'll be getting with you all and set
sone argunent dates.

MR LEMIN  Thank you.

THE COURT: The next itemis D scovery Drected to
Mer ck.

MR HERMAN  Yes, Your Honor. Actually item nunber 4,
D scovery Drected to Merck, and Deposition Scheduling in
connection with that, itemnunber 6, if | mght, 1'll just
di scuss those very briefly together.

V¢ recently received approxi mately a hundred t housand
pages of deprivileged docunents that would apply to the Reicin
deposition which was previously set. | understand that
representatives of the plaintiff and defendant have reached a
mut ual understanding on the taking of those deposition dates.

They' || confirmsonething by letter.

So the question raised as to the noving of the dates is

now noot, and in the event that we have another problemin terns

of deprivileged documents comng in en nmasse, the plaintiff

representatives and the defendant representatives wll neet and
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attenpt to resolve those dates w thout the necessity of the
court.

Having said that, | don't believe there is really a
controversy now with respect to itens four, D scovery Drected to
Merck, and nunber 6, other than there has been a recent privilege
rul i ng.

MR WTIMANN  That's correct, Your Honor.

THE COURT: | do appreciate the work that Professor R ce
and Attorney Brent Barriere have been doing on this. As you al
wll recall, we originally had 30,000 docunents contai ning somne
500, 000 pages. The Court reviewed the naterial. The
Fifth Qrcuit asked that | re-reviewit.

| appoi nted Professor R ce, a well-known, well-
qualified professor who specializes in privilege law to review a
representati ve nunber of docunents, and he was able to | ook at
2,000 docunents which were representative of the first 30, 000
docurents, and he nmade recommended rulings on that.

| reviewed themand | accepted nost of them There were
sone of themthat | reviewed and overrul ed, but substantially al
of the docunents were dealt with, the 2,000, and they were given
back to Merck so that they could extrapolate fromthe 2,000 to
t he 30, 000 docunents. The 2,000 consuned about maybe 20, 000
pages or thereabout. So they were able to work out the 30, 000,
anot her 30, 000 docurents and anot her 500, 000 pages were

presented, but that was able to be worked out also with the help
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of Professor R ce and Brent Barriere.

The next issue pertaining to privilege clains had to do
wi th individuals who were third parties but were related in sonme
way or at least hired by Merck in sone way, and the question
primarily was whether or not the privilege was waived, and if so,
was the whole privilege waived or only partially waived. Those
docurents are now the subject of item4 of the agenda, and they
are also interfaced with item6 that we tal ked about.

The Special Master has nmade sone prelimnary rulings and

distributed themto the parties. |I'mwaiting for their input,
and then I'll reviewthe naterial and then nake sone fi nal
rulings on that. | do appreciate the cooperation of counsel as

well as the splendid work of Professor R ce and Brent Barriere.
The next itemon the agenda is --

MR HERMAN  Your Honor, just one matter with respect to
the third parties and the rulings: Ve would anticipate that by
t he next schedul ed status conference -- will conme well after all
of the briefing on those third-party issues and would attenpt to
di scuss sone scheduling for the next status conference.

Wth respect to the Plaintiff Profile Form the Merck
Profile Form both sides have worked pretty hard at this. |'ve
agreed to neet with a representative of the defense today and see
if we can cone to a final docunent to submt to the Court, and
' mhopeful we can resolve that issue.

THE COURT: Fine, | amalso, because | think that both
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of you working at it will cone up with a better product than I
w || because you're closer to it, but if you can't get it, then

woul d have the plaintiffs submt their proposal and the

def endants submt their proposal, and |'Il cone up with the
proposal. | really urge you all to see if you can cone up with
it. It will bein better formif you decide it than if | decide

it.

MR WTTMANN | think you actually have the proposal s,
but notw thstanding that, we're still going to try to work it out
SO you don't have to nake that deci sion.

THE COURT: The next itemis Federal/State Liaison
Comm ttee.

M5. BARRCS: (Good norning, Your Honor, Dawn Barrios for
the State Liaison Coomttee. | ' mproviding you today with some
additional CDs that are conprehensive in nature. So that | don't
feel like I"'mbringing to the Court the | ast season of the
Sopranos in a box set, we are going to convert next nonth's
status conference to DVDs because then | only have to bring one.
| cleared it with your |law clerk yesterday to nmake sure that your
chanbers had DVD facilities, and | understand that they do, so
|'mgoing to present the last box set of our |ast season to your
| aw cl erk.

THE COURT: Fine. | appreciate the work that you' ve
been doing on this issue and al so the patience of the state's

claimants. | reviewed nmaybe a week ago the plaintiffs' trial
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package. (ne of the responsibilities of the plaintiffs'
commttee, in addition to preparing and di scovering the case,
col l ecting docunents and putting themin some formand fashion
and organi zing themso that they can be presented at trial, is to
prepare a trial package.

That's an advantage of this format so that a tria
package can be prepared, can be sort of canned, if you will, and
sent back to the states so that anyone wi shing to try the case
will sinply utilize the trial package and then, in addition,
garnish it with some |live witnesses, so to speak, to make it nore
presentable to a jury. |'ve reviewed the trial package in canera
wth the plaintiffs' coomttee. It will be very helpful, is very
well prepared, and | feel that the states will benefit fromit.

That's one of the reasons that |'ve been rel uctant
to send cases back or to focus on the renmand, because they woul d
only have access to a portion of the trial package perhaps or
maybe none of it, and I wanted themto go The Full Mnty on this,
so to speak, and | think that they now have it available to them
so |l wll be focusing on the remand notions for the plaintiff.

M5. BARR CS: Thank you, Your Honor. W did comunicate
wth all the states' attorneys via el ectronic newsletter after
the | ast status conference, and | received nany calls and return
e-mails, "Hallelujah, the trial package is finished." So I'll
just wait and work with M. Hernman when that woul d be avail abl e.

Your Honor, just to refer back to the docunent that I
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had prepared and M. Herman had renarked, | just wanted to bring
to your attention, the last two pages are the statistics breaking
down the 729 remands. There are, Your Honor, 10 cases that are
up on second remands. They have been renoved, renanded, and
renoved again. And | know you said you would turn your attention
to those.

Those 10 cases are contai ned on a separate CD-ROM for
Your Honor's view ng pleasure that when you address the issue of
remand, | think it would be appropriate to address these 10 that
are here on a second renand.

THE COURT: Ckay.

M5. BARRCS: Your Honor, lastly, I do have anot her case
wthan ill plaintiff that has been brought to ny attention. The
case nanme is Lewis Montgonery versus Merck. [It's case nunber
205-01176. And |I've been in touch with plaintiff's counsel | ust
| ate yesterday afternoon. He's in trial today, so l'mgoing to
work with him but he asked that | bring that case to
Your Honor's attention.

THE COURT: Thank you very nuch

M5. BARRICS: Thank you, Your Honor.

THE COURT:  You bet.

MR HERMAN  Your Honor, with respect to a trial package
Issue, | talked with Shellie and nenbers of the coomttee, and
they are accelerating their work on the stroke package, and we

hope before the next status conference, we could cone to you to
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say that it's well along.

In addition, to that, I think it's inportant to again
acknow edge M. Jacks on the record. There are not nmany trial
lawyers in this country that aren't aware of his professionalism
and abilities, and the PSC particularly wants to thank himfor
his cooperation. This is the third or fourth tine he's left an
inportant matter in progress to appear, and |'mvery anxious to
get a date for renand.

THE COURT: The next itemis Pro Se 0 ai nants.

MR HERVMAN There is really no new issue on that,
Your Honor .

THE COURT: I M5 Data.

MR HERVMAN There is really no new issue on that,
Your Honor .

THE COURT: HEeven is Merck's Mtion For Summary
Judgnent .

MR WTTMANN  Your Honor, | think you have under
consideration the certification of --

THE COURT REPCRTER M. Wttmann, | can't quite hear
you.

MR WTTMANN | said you have under subm ssion now our
notion for certification for interlocutory appeal on the
preenption issue.

MR LEVIN  Your Honor, you know we're involved in

di scovery with regard to conpliance with the executive order.
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W'l be filing discovery shortly against the FDA on that issue.

THE COURT: And you're feeling still is that it's not
ripe for argunent at this tine?

MR LEMN That's correct, sir.

THE COURT: Tol ling Agreenents.

MR HERMAN  Your Honor -- I'msorry, Phil. Excuse ne.
Your Honor, we were advised this norning by |iaison counsel that
recently in Mssissippi, M. Tyner, in federal court has filed
over a thousand cases, bundled them and they will be com ng
here, and Your Honor has a process for unbundling those. Ve
wanted to alert the Court, both sides, so the Aerk's Ofice wll
be alerted that they are in the pipeline.

THE COURT: That's a problemthat not only the
Jerk's OGfice of this court but clerk's offices for courts
t hroughout the country that are dealing with MLs are havi ng.
The question of filing of one case and then attaching or joining
anot her thousand cases to that case presents sone probl ens
| ogi stically.

| don't want to create a problemw th prescription for
the other 999 cases, but at the sanme tine, it gets really
probl emati ¢ when one case is filed and 999 are joined to it,
because those 999 don't have a docket nunber, and then as the
time goes by, sonme of those cases are di smssed, some of those
cases are abandoned, sone of those clients wish to get out, and

there is no docket nunber, and then to go back in and try to find
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t hem presents sone | ogi stical problens.

So the best way of doing it, | think, is to file
I ndi vi dual cases, and that seens to be the consensus of courts in
the country. |1'mlooking at that.

MR WTTMANN  One other thing on the tolling
agreenents, Judge: VWe're continuing to work with the PSC on a
stipulation that will let the claimant profile forns that have
been filed with the tolling agreenents be converted to a PPF
t hrough an addendum W haven't gotten there yet, but we're
still working on it.

THE COURT: | think that's the solution, frankly, so
that those individuals don't have to redo what they have al ready
done. Next tinme | think it would be helpful to keep that in mnd
when that type of naterial is being filed. Let's get the PPF
filed with the tolling agreenents since you knowit's going to be
used in the future.

| think tolling agreenents are helpful in this type
litigation. | think it does work, and | don't think that the
bundl i ng has worked either for this district or for other
districts that | amaware of, but | totally agree they serve a
pur pose.

| ssues Relating to Pretrial Oder Nunber 9 is iteml13. |Is
there anything on that?

MR HERVAN No, Your Honor.

THE COURT: You' ve recei ved sone agreenent now fromthe
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Texas ML, and | know we have sonme from California and
New Jer sey.

Vioxx Suit Statistics, is there anything on that?

MR WTTMANN  There hadn't been any change since the
last -- | think we have new results. New statistics wll be out
Cct ober 15t h.

MR HERVAN  Except for the thousand or so nunbers added
to the 23,450 now pending in the MOL, | don't think they have
been i ncl uded.

THE COURT: As | understand it, those were filed in
federal court in Mssissippi, and so we are going to be seeing
themshortly.

MR WTTNMANN  Yes.

THE COURT: Merck's I nsurance.

MR HERVMAN No further issue on that today, Your Honor.

THE COURT: And 16 is Mdtion to Conduct Case Specific
D scovery.

MR HERVAN | would like that matter just held over to
t he next status conference, Your Honor.

THE COURT: The next, item17 is ford/ VI CTCR Dat a.

MR HERMAN W have an agreenent w th defense counsel
that when they receive additional materials fromOQford, we'll
get them W haven't received additional nmaterials, but I'm
certain that defense counsel wll forward themwhen they receive

t hem
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MR WTTMANN  That's correct, Your Honor.

THE COURT: And the next itemwe have is the MOL Trial
Package we tal ked about al ready.

Sone itens that I'mgoing to be focused on and will be
putting out a mnute entry shortly onit is the GCourt's ruling in
the OBrien case and whether or not | should certify for
I mredi at e appeal the issue of whether state procedural |aw or
federal procedural lawis to be used for dealing with the
substitution of an estate.

| held that it should be federal |aw because it's
procedural in nature, and the Federal Rules of Gvil Procedure
shoul d apply. [|'mnow being asked to certify that particul ar
question. 1'll be denying that request, but I'll doit in a
mnute entry.

The Duly case -- there were two suits filed, one in
Col orado, one in Mnnesota. The case involves an individual who
lives in Colorado, took nedication in Colorado, has a treating
physician in Colorado. H s attorney, however, lives in
M nnesota, and there are two suits. One filed in Mnnesota; one
filed in Colorado. The sane suit, just two places, and a
deci sion has to be nmade as to which one should be the one and the
ot her one be di sm ssed.

I'minclined to dismss the Mnnesota case, assum ng
that there are no prescriptive problens. | don't want the party

to be disadvantage with prescription, but if there are no
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prescription problens, | will be doing that.

Ms. Joan Petty (spelled phonetically), who is a pro se

claimant, has filed a RGO claim 1've separated that and nade
that a separate claim |'ve |ooked at the naterial, and it seens
tone that it does not satisfy the requirenents of RGO | wll

be dismssing that RQO claim

An issue that |'mtrying to deal withis this: [|I'm
getting a nunber of notions fromattorneys w shing to w thdraw
fromthe case. | don't want the litigants to be di sadvant aged by
the attorneys withdrawing and the litigants not havi ng any
representation. On the other hand, attorneys can't be asked or
required to stay in a case when they try repeatedly to find their
client and their client has either abandoned the case or is no
| onger interested in pursuing it but will not comunicate wth
them |I'mtrying to deal with it in sone way that protects the
litigant and al so recogni zes the i nsurnountabl e probl emof the
attorney in that circunstance.

And we have al so sone dismssals of PPF, but I'll deal
with that shortly.

The next neeting will be on Novenber 9th. ['Il neet
with the cormttees at 8:30, and we'll begin this neeting at
9 o' clock. Anything fromanyone either on the coomttee or in
t he audi ence?

MR HERMAN  Your Honor, would it permssible for

M. Jacks and Ms. Barrios to neet with soneone fromyour office
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to |l ook at schedul es?

THE COURT: That's fine. And al so maybe soneone from
t he defendant so that we can coordi nate sone dates. | would Iike
to pick a date, and I'll set it on atine that nothing else is
taking place so that we'll focus on it and deal with it.

MR WTTMANN W have not hing further, Your Honor.

THE COURT: M. Becnel has a comment.

MR BECNEL: |'ve been behind the striping nmachine,

Your Honor, on the bridges putting new |lines dow, but |'ve been
| i stening on the phone.

But in any event, | read the recent articles in the ADA
journal this nonth dealing with the costs of this kind of
litigation. And |I'mvery concerned when you brought up just a
m nute ago, you know, $350 per person to file. A lot of people
can't do that, and a lot of |awers, with the cost of these
trials, to both sides, you know, costing two to three mllion
dollars a pop to try, are we going to just price all of these
peopl e out of the civil litigation?

THE COURT: That's a legitimate question, and that's why
ny first reaction was to allowit because it just seened to nme
that it was problematic or difficult to have sonme peopl e put out
$300. Soneone who is filing a thousand cases, that's $300, 000.
That's a problem and | frankly don't have an answer to it, but
it's creating |l ogistical problens that are insurnountable.

New Jersey |'ve talked with. They've gone the way of
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i ndividual filings. So have a nunber of other states in the
federal system | frankly don't know what to do withit. It's a
probl em though, and | recogni ze the probl em

MR BECNEL: And, Your Honor, what |'mreally concerned
about is people with large inventories. W to this tine, alnost
every menber of the PSC can afford to file their cases, but a | ot
of people that have 20 or 30 cases that don't have the finances
that these people do, they're priced out of the marketpl ace and,
you know, it's just not fair. | don't know what the answer is,
ot her than doing eight or ten or twelve. For exanple, if you
want ne to start trying ny cases and I got to do themone at a
time, you and | will be dead before I get to the end.

So | woul d suggest big groups of cases. |'ve been
suggesting that since the inception of this case, because |
t hought one-at-a-tine cases are goi ng nowhere, no natter where
they are. It brings down the cost, and that's what the
Suprenme Court seens to be tal king about and the ABA seens to be
tal ki ng about, how to bring down the costs to nake it cost
effective.

The trial package that the PSC has put together is
wonderful, but if you're doing it even with that, it's going to
cost two or $300,000 a case, and let's say a case is only worth
$100, 000.

THE COURT: Wll, the problemthat presents is a |lot of

times a lot of things that happen happen as a result of abuses of
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the system A person who packages a nunber of cases that are
good cases which have been screened and are significant cases is
one thing. Otentinmes, lawers -- |'msure no one in this room
or on the phone -- but there are sone | awyers who sinply say,
Vell, let's file a nunber of them |It's easier. It's cheaper.
V' || take one that is really a good case, and then all the rest,
the 999 or whatever it is we're not sure about, we don't have
time to deal with themat this time but we'll put themin the

pl eadi ng, and since it doesn't cost anything, let's just put them
in. And that unfortunately brings the issue that all of you-al
are dealing with. It's an abuse of the systemthat creates the
probl em

A so, costs in ML cases concerns ne with the discovery.
That's why | tried to do it nyself first, because it was just
cheaper for the litigation and cheaper on the litigants. So |
took two weeks out of ny life to do it, and I worked about
10 hours a day | ooking at those docunents, but it's difficult for
a court to shut down for two weeks and do that sort of thing.

So when the Grcuit suggested | do it again, | couldn't
give another two weeks. | just couldn't doit. | had too nmany
cases on ny docket, so | needed sone outside help. W hired or
you hired, you nmeaning the litigants hired at ny request or
suggestion or order, Professor Rce. |It's costing hundreds of
t housands of dollars to deal with this discovery issue, but how

do you deal w th 500,000 docunents or a mllion docunents now
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with the court systen? You can't |ook at those nunbers of
docunent s.

M/ concern, just institutionally, is that |I'mhearing
comrents about the way to do it is to do away with privilege, to
do away wth the attorney-client privilege, and that's a
difficult thing for lawers to deal wth. W have one of the
ol dest privileges in the law, the attorney-client privilege, and
that's in jeopardy now because of the problens that nmass cases
li ke this present.

Cost is another issue. Wen it's abused and then the
cost is focused on, sone people say, Vll, let's do anay with the
vehicle. Sone claimthat the class action vehicle doesn't work
anynore. The MOL vehicle doesn't work anynore. That's the
problemthat's presented, and it's a difficult issue.

|'maware of the point you raise, and | don't have an
answer toit. It's just that | don't know how you deal with it
when you have a thousand cases, and one is a good case, and
80 percent of themw thdraw after a while, and it presents
probl ens for everybody. | don't know what you do with that.

MR BECNEL: Judge, the other thing is if we start
dealing with preparing forma pauperis petitions here, that's
twice as difficult for the derk's CGfice and the contesting of
whet her that person is truly a pauper or not. W deal wth that
quite a bit in the state courts, not very nuch in the federal

courts.
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But | think there ought to be sonething in all of the
neetings with the various ML judges to address these issues
because, you know, | just don't think, like in the Katrina
litigation, if I had to take the 71,000 clients that | have and
file an individual lawsuit for them | would either have to tel
them See you later, Get you sonebody el se. And they coul dn't
pay, so what do we do?

That's a typical exanple of nost of these people who
have had heart attacks or had strokes. They've |ost their jobs.
They are barely hanging on to their hones or whatever they have.
It's issues that we have got to address as a society, not just as
| awyers.

Thank you, Your Honor.

THE COURT: Thank you for your commrents.

MR HERVAN  Your Honor, | want to thank M. Becnel, who
has provided very recently the PSC two articles indicating the
deficiencies of the FDA and they' ve been forwarded to our
preenption commttee.

Secondly, I'mnot going to el aborate, but, again, it
just points out that individual due process has been sacrificed
at the altar of corporate due process, because | think M. Becne
Isright. Individuals just don't have the power to bring their
cases forward absent a realistic class action node. Ve
all know and woul d have to admt under current law, it's al nost

| npossi ble to certify a personal injury case, so what do those
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I njured people do? At any rate, when M. Becnel is right, he's
right, and | will say that on the record.

THE COURT: W will have to have a semnar devoted to
phi | osophy.

MR WTTMANN ['mnot going to take the tine of the
Court to rebut this but suffice it to say, we believe defendants
are entitled to due process too.

MR LEVIN Just sone defendants, not --

THE COURT: On that note, everybody's entitled to due
process. Court will stand in recess.

THE DEPUTY CLERK  Everyone ri se.

(WHEREUPQN, the proceedi ngs were concl uded.)

* * *
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