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PPROGEEDI-NGS
FR DAY, DECEMBER 14, 2007
MORNI NG SESSI ON

(1N GPEN OOURT)

THE DEPUTY CLERK  Everyone ri se.

THE COURT: Be seated, please. Good norning, |adies and
gentlenmen. Call the case, please.

THE DEPUTY CLERK  MDL #1657, In re M oxx.

THE COURT: Wul d counsel nake their appearances for the
record.

MR HERVAN May it please the Court, good norning,
Judge Fallon. 1'mRuss Herman, |iaison counsel for the PSC

MR WTTMANN  Phil Wttnann, |iaison counsel for the
def endant s.

THE COURT: W're here today in connection with our
nonthly neeting in this matter. | net with the various
comttees this norning to discuss with themtheir proposed
agenda. | received the agenda tinely several days ago. |['ve
added sone things to the agenda. W'I| take themin the order in
whi ch they are set forth.

First, the settlenent agreenment. Any report on the
settl enment agreenent ?

MR HERMAN  Yes, Your Honor. Initially, there have
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been six semnars regarding the settlenment agreenent literally
conducted fromcoast to coast. M. Marvin, Doug Marvin

represented Merck, and M. Birchfield and M. Seeger w |l have

brief reports. | only need to say that things are going quite
well in the admnistration, and Your Honor w |l hear nore about
t hat .

MR SEECGER (Good norning, Your Honor. Chris Seeger.
Just briefly, we've held all day semnars starting in
Phi | adel phia. W went fromthere to Atlanta, to Houston, Denver,
LA, New York and recently here in New Ol eans nmeeting with
| awyers t hroughout the country to go through the settlenent.

For the nost part, Andy has prepared a Power Poi nt
whi ch Your Honor has reviewed, nore or |ess the PowerPoi nt that
we used on Novenber 9th, but we took a ot nore tine in these
sessions real ly wal ki ng peopl e through the settlenment, mnaking
them aware of the deadlines, things that needed to be conpl et ed
and, probably nost inportantly, hearing any concerns that people
m ght have.

| have to say for the nost part, the response has
been overwhel mngly positive. | understand there are a coupl e of
| awyers that have a couple of issues on this or that, but for the
nost part it's been overwhel mngly positive. Everyone seens to
be pretty pleased with the deal, and | really haven't yet net the
| awyer who says | can't recommend it to ny client so | think

that's a good t hing.
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| think another positive thing and one thing that
real |y distinguishes this settlenment fromany other settlenent
that's cone before it -- and this has a lot to do with Your Honor
and the other judges -- is on the day we announced it, we put the
entire deal on the website. Everything has been incredibly
transparent. There are no confidential deals or agreenents, that
clients, for exanple, can go on the website and read it for
thenselves if they would like to.

VW' ve al so prepared -- two of our ethics experts
have al so prepared |etters of comruni cations that are avail abl e
toall lawers to send to their clients that outline, that really
summari zes the deal, puts it in plain English and outlines every
rel evant or naterial portion of it.

A so at these sessions we've brought -- and you're
going to neet and speak with today -- we've brought Oran Brown
and his partner Lynn Geer, who will be tal king about clains
admni stration. W' ve also brought Matt Garretson, who wll be
handling the lien issues, who Your Honor will neet today as well,
and one of our ethics experts, Lynn Baker, fromthe University of
Texas has nade herself avail able, and we've brought her to nmany
of these sessions so the | awyers coul d ask questions. Cenerally
we just want people to know if they have questions or concerns
that we're all available to answer themor to get them answers.

Andy is going to spend a little tine tal king about

actually his portion of what he's been discussing with them
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MR BIRCHFI ELD. Good norni ng, Your Honor.

Andy Birchfield. Throughout the course of these neetings, as
Chris nmentioned, we started in Philadel phia, went to Atl anta,
Houst on, Denver, LA, and we also had a neeting in New York and
New Ol eans, and we have nmet with over 700 | awers, wal ked them
through the details of the settlement program the checklist that
they are to followin presenting infornmation to their clients and
registering their clients for the program

If I could, | would like to talk for just a few
m nut es about the upcom ng deadl i nes and the questions that we
have received and we're going to address. The first deadline is
for registration, and the deadline is January 15th. e of the
guestions that has arisen is who should be registered, and we've
explained to the lawers that all clients, all Vioxx clients
shoul d be registered, whether they are a clainmant that woul d be
entitled to conpensation under the settl enent programor not.
Regardl ess of whether it is a heart attack or a stroke or sone
other type of injury, all of those clients are to be registered.

The next deadline is for the enroll ment process,
and it's February 29th. In order to enroll the client, those
forns are to be obtained fromBrownG eer once the registration
process is conpleted. That is one of the things that has been
fairly encouraging is, as Russ nmentioned, this process is well
under way.

As a result of these neetings and | awyers engagi ng
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in this process, beginning to get a good handl e on the settl enent
program the terns of the settlenent programand how their
clients are eval uated under the settlenment program we have had
approxi mately 50. Yesterday we were at about 46. | know t hat
there were a nunber of registration forns that were received
overnight. W are approaching 10,000 clients that have been
registered. So the programis well underway, and we're just a
little nore than 30 days post the announcenent of the settl enent.

THE COURT: And with the registration, the attorneys are
not conpelled to say that they approved the settlenent or woul d
recommend the settlenent during the registration process?

MR BIRCHI ELD: That is correct, Your Honor.

THE COURT: They sinply say, These are clains that
results fromtaki ng Vi oxx, period.

MR BIRCHFIELD: That is right. Your Honor, one of the
nodi fications that has been nmade is to the registration
affidavit. In fact, we changed the registration formand it was
nodi fied, but we're asking the Court -- in fact, we wll file a
noti on and Doug has that and will file that with the Court this
norning -- asking the Court to nodify that so that there on the
registration affidavit, there is no coomtnent to recommend at
that stage. That will be covered with the enrollnment form the
deadline will be -- which is February 29t h.

THE COURT: And anybody who has filed one of those other

affidavits will put inthe part that that will be negated or
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renoved post-hoc so that we have everybody consistent. The
purpose of the registration is sort of |like a census, |ike
Decenber 25, zero. Everybody had to register in Bethlehem
That's what it basically it is at this tine.

MR BIRCHFIELD. Yes, sir. And one of the things that
we have been urging |awers to do and have gotten a very good
response is early registration. That's inportant for a couple of
reasons:

e, is the registration formthat is used by
BrownG eer to generate rel eases, the individualized rel eases that
will go out to the clients.

It al so provides the information that is necessary
for the lien admnistrator, who we'll hear fromlater, Mtt
Garretson, to begin the statutory lien resolution process.

It al so provides the information that is necessary
for the |lawyers and the clients to have access to records that
have been obtai ned t hrough the course of litigation by Merck and
are now being nade available to the |lawers free of charge.

So those are the reasons why it's inportant to get
the clients registration process conpleted early, and | awers
have been responding. W' re encouraged by that.

Then the next deadline is for the enroll nent, which
Is February 29th. BrownQeer has received the registration form
and has generated the rel eases and nade those available to

| awyers, along with the disclosure letter that was prepared by
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the ethics expert that can be used as a letter by a | awer
communi cating to the client the terns of the deal. The ethics
expert al so prepared a description of the settlenent that can be
used to neet the, neet our disclosure obligations to the clients.
Those are available on the plaintiffs' website, which is official
vi oxxsettl enent.com that can be downl oaded, can be nodified if
the | awyer chooses to neet his style. But the bottomline is if
we have the negotiating coomttee and ot her nenbers of the PSC
have been actively engaged in getting informati on about the
settlement and the response has been overwhel mng, and to be

30 days out, we have a trenendous response thus far and it's a
very favorable report to the Court.

THE COURT: That's fine. One of the problens in a case
of this sort is to get a handle on the census. 1In a class
action, be it a statew de class action or national class action,
there is not as nmuch enphasis on that as far as those who do not
opt in, or those who do not opt out are out, and so they are shut
out in that sense. This is not a class action. So, you have to
deal with the census in alittle bit different way.

The census is the registration aspect of it.
Sonebody registers, but if they don't |like the settlenent, they
don't like the settlenent. But at |east they are accounted for.
If they haven't registered and later on down the line they try to
get into that nunber, they will have probl ens, because other than

perhaps a Rp van Wnkle situation, they will have a great dea
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requi rement can be net and then a | ot of other things happen.
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But this is the first step, and as | understand the

first step in the process, there are no strings attached to the
first step. You' re not giving up anything. You're sinply
saying, Thisis aclient or ny client who has a claimresulting
fromVioxx. |'mnot admtting as a | awer by registering that |
agree wth the settlenent, or disagree with settlenent, or wl
advise ny client positively for the settlenment, or will not
advise himpositively. I'mjust saying, This is ny client, and
she or he has a claim |Is that your understandi ng?

MR BIRCHELD Yes, Your Honor. That is correct. In
fact, that is the purpose of submtting the order. It wl
change the registration affidavit. Because the registration
affidavit did not nmake a coomtnent on behalf of the clients but
it did as to whether or not the | awer woul d recomend the
settl enment agreenent.

And during the course of our discussions, we've
heard | awyers saying, V¢ need additional tine. And so we're
proposi ng that the Court enter this order that woul d del ete that
provision fromthe registration affidavit, and that comm t nment
fromthe lawer will come at the time of the enroll nent.

THE COURT: That's fine, okay.
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MR MMRM N Doug Marvin for Merck. W're pleased to
hear that the programis being well received. W' re also
encouraged by the nunber of clainmants that are al ready
registered. And in that respect we agree with M. Birchfield
wth respect to the order that has been handed up to Your Honor
this norning that woul d separate the registration process from
the enrol | nent process.

V' ve al so been working with Brown and G eer along
wth the plaintiffs' group to devel op an efficient process and a
snmoot h process for the processing of these clains. And | guess |
understand that Your Honor will be hearing fromBrown and G eer
about that and they'll be naking a report. Thank you.

THE COURT: | would like to hear. (e of the key
problens in a natter of this nature, because of the scope and
because of the nunbers involved, is just the admnistrative
difficulties that such a settlenment poses.

And we're fortunate to have with us on this
particul ar case experienced peopl e who have been down that road
bef ore and have di stingui shed thenselves in this area, so |'|
hear fromthemat this time.

MR HERVAN May it please the Court, | introduce to the
Court, QOran Brown of Brown and G eer who will nake a report to
the Court.

MR BROM Good norning, Your Honor, |I'mQran Brown.

It's a pleasure to be here and with ne today is Lynn Geer, who
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Is back there with ne. W are the Brown and the G eer of
BrownGeer in Rchnond, Virginia. And we are quite honored to be
the clains admnistrator on this program The parties invol ved
in this and the GCourt and the other courts involved in this have
put in alot of hard work to get this settlenment program
underway. And we're going to do justice to that work by
continuing to keep it noving in a way that nakes this program
successf ul .

Qur job at this point is to do what we' ve al ready
done, is hit the ground running. W want to nake sure that there
Is plenty of roomat the inn when all these fol ks show up to
regi ster for the census, and we've already started the process in
the last nonth to nmake that work

And what | want to do this norning briefly is
summari ze for the Court what we've done in the [ast nonth since
the settlenent was announced on Novenber 9t h.

Qur job is to make this work pronptly, correctly,
and efficiently. And we've done that in other settings. W have
been doing this kind of work, designing and inpl enenting
resol ution prograns, since 1989, beginning with the Dal kon shield
trust funds out of the Robins bankruptcy in R chnond where |
served as their outside counsel. Lynn was in-house counsel at
that trust fund. VW' ve handled the | egal and practical aspects
of that facility and two other trust funds created in that

bankruptcy until we closed the last trust in 2000.
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V¢ have been working throughout at that tine on
other settings like this one. W have worked in the Weth
fen-phen diet drug class action settlenent. V' re not the trust
fund in that; there is a trust fund in Philadel phia that is
handling that admnistration, but our job in that setting has
been to try to nake that process work better. W have been doi ng
that for the |last seven years. And we handl ed a programvery
much like this one for the settlement of about 60, 000 opt-outs
fromthe diet drug settlenent on behalf of Weth, and that
programwe felt worked very snoothly and is finishing out now

VW have handl ed the clains admnistration in the
Sul zer, about a billion dollar class action settlenent out of
d evel and.

W handle this type of work in |arge persona
injury settings, snaller personal injury settings and in
nonpersonal injury cases where there is sone resol uti on program
and a process to nove a claimfromstart to finish as quickly as
possi bl e and correctly.

Briefly, Your Honor, this is what we've done in
this setting so far. As the Court has already heard, as of |ast
ni ght, we have received registration materials from63 law firns
for alnost 10,000 claimants in those spreadsheets that we've
gotten so far. It's alittle under 10,000 right now. V¢ have
two unrepresented clai nants who have sent in their registration

af fi davits.
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And so far, obviously we're focusing on the
regi stration phase and then what imediately follows on its
heal s, the enrol | nent phase, designing processes right now to
allow the participants access to us, access to infornation about
what they are supposed to be doing and by when. And we have been
working with the parties to put all of this in place as quickly
as possi bl e.

VW have established a Vioxx settlenent website on
our website, which is now, | think, going to be the central
repository for official documents, official forns, hel pful
checklists that we devel oped to hel p peopl e nake sure that they
have foll owed each of the steps, instructions about each of the
steps in the process and how to begin the program what they need
fromus down the road to have their clains evaluated in the
program W& set up our own toll-free nunber dedicated to this
settlement. It is on our website. W staffed that wth people.
It's not an automated system V¢ have our enpl oyees answer those
phone calls. W have our own rules that if you get a phone cal
and don't get the person right at that nonent, we return those
calls within 60 mnutes or |ess during the business day, first
thing the next nmorning if they come in |ate.

VW have, as the registration orders required us to
set up an e-nmail box, clainsadm n@rowngreer.com we've set that
up imredi ately. That's where we are now receiving registration

nmaterials. VW also in that e-nail address, we get |ots of
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questions fromlaw firns about the process and how it works. Ve
answer those within 60 mnutes or less if they cone in during the
busi ness day or first thing the next norning.

W attended four of these informational neetings
that the Court heard about to give sone public face to the clains
admni strator so that when people ask us a | ot of questions at
t hose sessi ons.

W've worked a lot on the forns that are needed
right now for the registration affidavit, the clainmant's
spreadsheet, and then the forns that are needed for the
enrol | ment package to make themas user-friendly as we coul d.

For exanple, in the clainant's spreadsheet, we took the one that
was attached to the settl enent agreenent and created an Excel
version that had a | ot of drop-down lists and instructions and
things that we could programinto it to help the flow of data
entry for the people using it, and it also hel ps us when we get
It back that we could input it correctly.

And we're al ready exchanging that information wth
law firnms, many of whomwe've worked with before in other
prograns to nake the systemwork as snoothly as we can.

VW have commenced the planning for each of the next
steps of the program As soon as we get a registration affidavit
and a spreadsheet froma law firmsent to our e-nmail address, we
assign a clains admnistrator contact, a CA contact, we're

calling it, a person in our office who is assigned to that |aw
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firmfor the duration of the program And that's the person that
that lawfirmcan call for any type of question about it or
e-nail any type of question about it throughout the process, and
a lot of our enpl oyees have worked with a ot of these firns
before in other prograns and al ready know each ot her.

So we think that that works very well so that
peopl e al ways know whom they are supposed to call if they have a
question or e-nail if they have a question or a problem

W' ve begun the planning for the next steps for
clainms review, the work that happens after enrollnent. W are
al ready devel oping the processes for that. W want this to run
snmoot hly throughout on the tinmetable that the settl enent
agreenent contenpl ates, unless that's extended for sone reason.
VW want this to work on the tinetable by January 15th to have
peopl e regi stered by February 29th, to have people enrolled, and
we are, we want to create systens that make it work easier.

For exanple, if soneone has to enter infornation,
we only want that entered once. Nane, address, clainmant. Oice
it's entered, we use that throughout the system W can pre-fil
inthe forns for the participants so that they don't have to redo
them And on certain forns, where there is a lot of data entry,
what we want to drive people to do is nake those forns avail abl e
at a secure website that a firmwoul d access by a password t hat
we issue them They can enter the data online. |It's already on

our servers, it saves tine and noney so that we're not entering




© 00 N o o b~ w N PP

N N N N NN P P R R R R Rk R R
a A W N B O © 00 N oo O b~ w N -+ O

20

data ourselves. W want this to work electronically in as
sophisticated a way as we can, the firns can use and fee
confortable with.

VW're prepared at any tine to give the Court any
information the Court would |ike about howit's going, and if the
Court has any further questions of us this norning, we woul d
happy be answer.

THE COURT: No, | would like you to nmeet with us on a
nonthly basis, at least for the immediate future so that we can
get a handl e on what's happeni ng and what probl ens you' re havi ng,
I f any, so that you can announce themand | can either deal with
themat our nonthly status conference or put themon the web or
do sonething to keep matters noving.

MR BROM Yes, Your Honor, we would be delighted to do
t hat .

THE COURT: It would be hel pful if periodically you
would file or at |least deliver to us a list of people who have
been registered so that we have a running list of that.

MR BROM: W woul d be happy to do that, too,

Your Honor .

MR BIRCHFELD. Your Honor, if | could comment very
quickly. As M. Brown expressed, they have conmtted to working,
maki ng this process work. They have been available to work with
us at all hours to, you know, to nmake changes, adjustnents to the

forns to make this work very efficiently.
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As the programis kicked off and we've had these
neetings, we've received calls, a nunber of calls fromlawers,
you know, with questions, and as they have been interacting, you
know, with BrownGeer, it's been true for, you know, for ny
office. | knowthe sane is true for M. Seeger and M. Blizzard
and |'msure others that have received calls fromlawers, it has
been, w thout exception they have been very conplinentary of how
responsi ve BrownG eer has been to their questions. They have
assigned an individual at BrownGeer that is the pernmanent
contact for lawers, and that has worked extrenely well. And the
| awyers have gotten pronpt and accurate responses to their
questions, and | think that is facilitating the inplenentati on of
this programto a trenendous degree. And, Judge, | had nentioned
earlier, the lien resolution aspect of this, and --

THE COURT: | would like to hear fromthe lien
admnistrator. e issue that we have in a programsuch as this,
and it's becomng an increasingly promnent issue with recent
| egi slation in mega cases and that issue is governnental |iens,
such as Medicare liens, Medicaid liens. That, as we all know, is
a requirenent, a debt so to speak that Medicare feels they are
owed by both the litigant as well as the litigant's attorney. So
this is a very significant issue in these types of cases and in
other cases. And so we are fortunate to have soneone experi enced
inthis area to address fromthe outset the various government al

liens. 1'll hear fromhimat this tine.
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MR BIRCHFELD  Your Honor, Matt Garretson, the service
and |ien admni strator

MR CGARRETSON Thank you, Your Honor. M nane is Matt
Garretson. I'mwth the Garretson Law Firm Wth ne in the
courtroomtoday is Jason Wl f, with our firm who runs our
operations. The governnental |iens under the naster settlenent
agreenent that we'll be addressing, Your Honor, are the Medicare
and Medicaid as you nentioned, as well as other governnental
liens with statutory interests, Tricare, Chanpus, VA liens,
I ndi an heal th and per haps ot hers.

V¢ expect 70 to 80 percent of all registered
claimants to have these liens. Wth the assistance of the
plaintiffs' steering coomttee, we accessed a study group that
works with the governnent to find out how many of the
beneficiaries or how many of the participating claimants are, in
fact, beneficiaries.

But despite that nunber, we have a good head start.
V¢ have been working very diligently with the Centers for
Medi care and Medi care Services, both in a testing, hypothetical
phase earlier on to look at this study group, as well as very
regularly since this settlenment programwas announced.

VW are communicating with the states here at the
year end regarding the processes and the procedures that we'll be
using. And as I'lIl speak in a nonent, they're very famliar with

this process. W have gone down this road with them before.
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VW have been working with the clains admnistrator,
BrownQGeer, just as recently as yesterday to synchroni ze our
tinelines, our processes and procedures, and we've had the good
fortune of working with them before on other conplex projects.

| think what's inportant to say, because Jason wi ||
shoot me if | don't nentionit, it's critical at this juncture
that we communicate to every plaintiff attorney who represents
registering clainmants to not nmake contact w th Medi care, Medicaid
and the other statutory lien holders on their own at this point
because it coul d create confusi on because we're trying to funnel
all this and aggregate these clains in a very deliberate fashion,
Your Honor.

Ve will be comunicating this process and these
instructions through BrownGeer to all the attorneys who register
claimants and receive their rel ease packages.

THE COURT: | would |like to enphasize that point because
t he whol e purpose of trying to do this globally is to give the
litigants the benefit of nunbers. And when it's done gl obally,
each individual profits fromthat, and al so the Medi care program
profits fromit because they can get their hundreds or thousands
of liens or whatever it is worked out.

It's better for the individual if the individual is
part of the group effort fromthe liens standpoint. And so
that's another benefit for registration.

MR GARRETSON  Yes, Your Honor. W are confident in
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the tinetable that's been outlined and the procedures we have in
pl ace to ensure that noney can nove to these program clai mants
consistent with the tinelines laid out by the naster settl enent
agr eenent .

Not all liens will be finalized, but we have
procedures in place to allow for a hol dback, Your Honor, that
woul d enable, while we tighten down the final Iien amounts, to
have noney noving in a neaningful way to all of the claimants
consistent with the tineline.

Your Honor, we're not handling the private |iens
that may be through the claimants' enpl oyers or through policies
they retained on their own or through suppl enental policies they
may have purchased; however, we are providing witten educati onal
materials to all the attorneys and to the enrolled clainmants, and
a questionnaire and other tools to assist themin understandi ng
what obligations they mght have under such pl ans.

Your Honor, | think that I would just |ike the
Court to understand that we're coomtted to the process. This is
a large project, but we are used to, as a firm running 40 to 60
t housand cl ai ns through our shop a year to verify and finalize
these statutory |iens.

W' ve had the good fortune of serving many of the
attorneys here in the courtroomthrough the diet drug
settlenents, through various waves of the Rezulin settlenents and

the Oxycontin settlenents, and nost recently concl udi ng 26, 000
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Zyprexa liens in this fashion that 1've laid out for the Court
t oday.

VW' re honored to serve the parties, the Court and
nost inportantly to make sure that this settlenent is as
nmeani ngful and beneficial in terns of what actual |y happens to
the claimants in their net proceeds at the end of the day.

' mhappy to answer any questions the Court may

have.

THE COURT: Thank you very nuch. | appreciate your
hel p.

MR HERMAN  Matt, thank you.

THE COURT: Let ne hear nore on the settlenent
agr eement .

MR HERMAN  Just a coupl e of notes, Your Honor.
Initially we've taken the position that as regards the
nongovernmental statutory liens, that we're not in a position to
entertain those until those entities, private entities provide us
w th aut horization of who represents them wth the insurance
policies in which they claimthere is a subrogation right, and
until they are prepared to tal k about causation and produce their
own records as to nedical issues.

In terns of BrownQ eer, as Your Honor knows, we
have noticed 1, 160-plus pro se individuals that we are receiving
about 30 to 40 calls a day, either frompro se or attorneys that

have cl ai ns, and BrownG eer has been extraordinarily responsive.




© 00 N o o b~ w N PP

N N N N NN P P R R R R Rk R R
a A W N B O © 00 N oo O b~ w N -+ O

26

| echo what Andy and Chris have had to say about that.

MR SEEGER  Your Honor, |I'msorry, to junp in |ike
that. | want to nmake it clear so nobody picks up this transcript
and msreads it. At this point, we don't acknow edge any private
third-party liens or clains, but the deal does not in any way
interfere with their rights under their insurance agreenents. |
just wanted to have that for the record.

THE COURT: Anything nore on the settlenent?

MR WTTNVMANN  No, Your Honor.

THE COURT: Let's go to the state court trial settings
and report on that.

MR WTTMANN  Yes, Your Honor, there are a nunber of
state court trial settings that were outstanding at our |ast
conference that have been vacated now. There are only two cases
in state court for which we have trial settings.

VW have the Zajicek case set in Texas on
February 11, 2008, and the Frederick case, which is set in
Birm ngham A abana, for March 10th in Jefferson County, Al abana.
Those are the only two trial settings that |I'maware of right
NOow.

THE COURT: dass actions is the next itemon the
agenda.

MR HERMAN  Your Honor, at page 3, | want to indicate
to the Court that the interlocutory decrees filed in the

Fifth Qrcuit will receive our Mtion to D smss next week.
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No further issues on class actions, Your Honor.

THE COURT: What about discovery directed to Merck,
nunber 4 on the agenda?

MR HERMAN  Your Honor, we're not requesting that the
stay be lifted in terns of Merck discovery. Folks need tine to
regi ster and eval uate the settl enent docunent.

THE COURT: Discovery directed to third parties is
nunber 5.

MR HERMAN  Your Honor, |'min discussions wth
M. Wttmann and representatives of Merck regardi ng the FDA
di scovery in connection with preenption, and we will be noving
the Court to request a stay insofar as the FDA discovery limted
to the preenption issues be |ifted.

MR WTTMANN  As natters now stand, Your Honor, on the
| ssue of stay of pre-trial order nunber 30 staying all deadli nes,
we'll wait and see that notion.

THE COURT: 1'll wait to receive it and give you an
opportunity to respond.

There is al so another itemnentioned is
of ficial vioxxsettl ement.com

MR HERMAN  Yes, Your Honor, that's a rogue listing.

It has msinformation on it. It appears at face value to be sone
sort of solicitation of cases. V¢ would |like the stay lifted so
we can investigate it. W have been in contact with the firm

that listed this site. They have not agreed to voluntarily at
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this point take it down. V' ve also been in touch with at |east
one | awyer whose nanme is listed in connection with this site who
did not know his nanme was even listed. So we would |ike the stay
lifted so that we can have di scovery directed to this issue and
then present the proper notion to the Court.

MR WTTMANN V¢ have no objection to lifting the stay.

THE COURT: Do a notion for that and I'lIl lift the stay
for that purpose. |'minterested in whether we di scover the
I ssue so that | can determ ne whether an injunction is in order.

MR HERMAN  Your Honor, the next issue on stay involves
a prescription benefit manager, acronym PBM the Express Scrips,
Inc. These organi zations generally negotiate with enpl oyers and
pensi on plans, and contract to get a reduced drug order ability
for menbers of pension plans or enploynent units. Express Scrips
has advi sed a nunber of |awers that they will charge $1, 500 for
pharmacy records. That's a bit larger than the $50 that they
usual | y charge, and, Your Honor, we would |ike very much to be
able to have the stay lifted so that we can take depositions of
Express Scrips on this issue, as well as subpoena their records
where necessary in order to determne whether or not $1,500 is
realistic to furnish three or four pages of pharnacy records.

MR WTTMANN  And we have no objection to lifting the
st ay.

THE COURT: File the necessary notion. Those

organi zations do a good service in collecting the information,
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and they do deserve to be recogni zed and paid for their service;
on the other hand, their charges have to be reasonabl e under the
circunstances. |If they are not reasonable, then | wll consider
| Ssui ng Subpoena Duces Tecumrequiring themto deliver the
material into the registry of the Court, and |I'll have it as part
of the court record, and | won't even pay the $50. So let's
di scover that situation and hopefully it will work itself out. |
recogni ze that they do a service, and | think they shoul d be paid
for it, but the paynent ought to be reasonabl e.

MR HERVMAN  Thank you, Your Honor.

Wth respect to deposition scheduling --

THE COURT: Wich is the next itemon the agenda, six.

MR WTTMANN  Those have all been post poned,
Your Honor .

THE COURT: n state/federal coordination, |iaison
counsel , anything fromyou?

M5. BARRCS: Yes, Your Honor. Good norning,
Your Honor, Dawn Barrios for the state |iaison commttee.
would like to take a nonent to thank the negotiating teans for
both the plaintiffs and the defendants. It is so wonderful to
have such a resol ution and the overwhel mng support that
M. Herman, M. Birchfield and M. Seeger spoke about, | can al so
attest to because we've gotten so nany calls about the
settl enent.

And | say this as a conplinent. The only conpl ai nt
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that | get is because not every Vioxx claimant is allowed into
the settlenent. As Your Honor is aware, there are deadlines for
eligibility, but if that's the only conplaint that we've heard,
that speaks well of the settlenent.

Also, | want to conplinent the Plaintiffs' Steering
Commttee for the various semnars around the country. |'ve been
able to direct people to attend the semnars. Everyone has found
themparticularly helpful. M. Birchfield and Ms. Leigh O Dell
have real |y done a spectacul ar job of explaining the settlenent
tothe late attorneys who are not all that famliar wth Vi oxx.

| do have a question, Your Honor, because | know
there are a lot of people on the line with this issue, | would
like to address it, particularly to M. Birchfield. For those
claimants who are not going to be eligible clainants,
particularly in states |ike Florida, who have a four-year
statute, should they file a registration forn?

MR BIRCHFELD It's been our position we're encouraging
| awyers to, if they are subject to the jurisdiction of the Court,
then they are to register. They should register each of those
clains, just list the Vioxx clains in which they have an
I nterest.

THE COURT: | think it's one of those situations where
it's kind of |like chicken soup; it can't hurt. They are not
giving up anything. They are not doing anything to prejudice

their clients in any way, and it may well help their clients, but
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they are not going to hurt themas | see it. So when in doubt, |
think registering is a good nove.

MR BIRCHFELD. Your Honor, Ms. Barrios pointed out that
they may not be subject to the jurisdiction of the Court. And
that is true if a lawer does not have any M oxx, you know, case
filed, but if a lawer has a single Vioxx claimthat is filed or
told inthe ML or has a claimfiled in New Jersey, California or
Texas and they are subject to the registration order, in that
event, they should list each Vioxx claimin which they have an
I nterest.

That's the position that we think that that was
what was contenplated by the terns of the settlenent agreenent
fromour perspective; is that correct, M. Mrvin?

MR MRMN Yes, it is.

M5. BARRCS: | appreciate that, Your Honor, because
that is a question that we've gotten so many ti nes.

In connection with the settlenent, | have received
sone calls fromattorneys particularly in Washington state and in
New Yor k who have cases that are pending here. They have pendi ng
remands, and their cases are economc cases only. Particularly
Pagan and Brown versus Merck, ML case nunber 05-0515, and
Robert Waitt, et al. versus Merck, and that is nunber 05-5318.

Both of these cases are econom c cl asses statew de.
e is against, the WAitt case is against Merck for wanting to

get full refund after the voluntary withdrawal alleging that a
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full refund for unused Vi oxx was not given and the other is for
return of the purchase price.

| have spoken with these two attorneys and they' ve
asked me to ask Your Honor if you would entertain a notion to
lift the stay that you inposed in pretrial order nunber 30, to
all ow these two cases to have their remand orders heard.

| then did a survey, a very informal survey of ny
remand i nformation, and there are about six or seven other cases
pendi ng on our renmand docket of state court cases with economc
I ssues only. |'ve spoken with M. Dugan about his Louisiana AG s
case. V¢ also have one fromD.C, Attorneys CGeneral of Mntana,
New Yor k, New Jersey, and W ah

| amgoing to do a thorough search of those types
of cases wth the PSC |'ve been in touch with M. Davis about
that, and we are going to present or these attorneys wll present
a notion for Your Honor to lift the stay for the cause shown.

THE COURT: Let ne address those. M thinking on the
litigation at this stage is that | think once the snoke clears on
the settlenent and we get a better feeling onit, like for the
next nmonth or two nonths, so that this is noving al ong properly,
we ought to then figure out what's left. And then we have to
devise a plan for what's left, howto deal with it.

Wth the economc cases, we may find it hel pful,
useful to try one of those cases, to pick one of the cases that's

sort of simlar to all of the other cases and try that and see
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how t hat shakes out, how it works.

It's sonewhat of a bellwether approach in the
econom c cases or in the cases that are left in sone way. M
reluctance to send themback at this stage is because | don't
feel that |'ve done enough to give those cases sone infornation
that they can utilize when they go back. VW have been focused on
the personal injury cases and the causation elenents and all of
that sort of thing, preenption elenents in those particul ar
cases, but when we are finished with that, and it won't be | ong,
we have to then see what's left and see how we can devise a
systemfor resol ving those cases.

|''mnot going to just abandon those cases. That's
the next step, to resolve those cases, and we nmay have to,
hopeful |y we will have | earned sonething fromthe others, but
do, | ambeginning to focus on it and to cone up with sone
mechani smfor dealing with those cases in somewhat simlar ways
at least totry them at least try one of themso we'l|l see what
we can learn fromit.

M5. BARRCS: Thank you, Your Honor, | appreciate that.

| have given to Merck and to the plaintiffs and |
presented to your lawclerk this, I'mhappy to say this holiday
season we have a three-box DVD set. W have updated Vi oxx renand
statistics. Ve have total pending remands 739. A second CDis
the 10 cases that have been renoved twice. W call those the

doubl e renmand, and the third CD are those cases that | spoke
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about with the econom c inpact.

THE COURT: And they still want to go back, is that it?
They don't want a part in the settlenent?

M5. BARRCS: | have not heard anyone who has a claim
who woul d be eligible for the settlenent and wants to go back.
|'mhearing fromthe people who on its face will not benefit at
all.

Thank you, Your Honor.

THE COURT: Thank you.

MR HERVAN May it please the Court, pro se clainants,
pursuant to Your Honor's order, on Decenber 12th, our office sent
to all pro se claimants that we knew about and that we had any
e-nail or nmail addresses, approximately a thousand, not only the
agreenent but a |etter based upon advice fromethics experts
explaining the settlenment, and a checklist devel oped by our
of fice.

W' ve had a nunber of responses on a daily basis.
So far, the pro se's are filling out forns, two of them have
already registered. VW anticipate at sone tine in the future
that it nay be necessary for Your Honor to appoint a curator ad
hoc, but we haven't reached that point yet.

Yesterday | received an e-nail fromM. Barrios
i ndi cating that she woul d be happy to assist us with the pro se.
At this point, it's well in hand, but shoul d we need additi onal

assi stance, we thank Ms. Barrios for her offer.
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| did want to say in connection with the six
semnars, M. Blizzard, of course, Chris Seeger, Arnold Levin,
TomGQrardi, fromny office, Len Davis, Steve Herman have all
participated in those semnars, and there are several upcom ng
semnars. | think there are three listed that are nenbers of the
PMC firms will be attendi ng and naki ng the presentations.

MR WTTMANN  Your Honor, Merck's notions, which are
the next item we have nine cases in which the plaintiffs have
noved for reconsideration of the judgnent you entered | ast nonth.
| understand you're not going to hold oral argunment on those.
They will be deci ded under subm ssi on.

THE COURT: R ght.

MR WTT MAN On the preenption notion that Your Honor
and | had summary judgnment on in the Arnold and Gonez cases, you
have under consideration our notion for certification for
interlocutory review, and the Court has it under advi senent and
that's the report on that.

MR LEMIN Arnold Levin, we're taking discovery al ong
those |ines, Your Honor.

THE COURT: Al right. Issues relating to pretria
order nunber 9? Anything on that?

MR HERVAN No, Your Honor.

THE COURT: Mioxx suit statistics.

MR WTTMANN  Your Honor, we've gotten a joint report

of the suit statistics as of Cctober 9, 2007. Those are the nost
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recent statistics we have. W expect to get sone later this
nonth | believe. But there has been very little change since
Cctober in the statistics.

THE COURT: Mbdtions to conduct case specific discovery
I's the next item

MR HERMAN  Your Honor, there is nothing new on that.
W' re still discussing those issues. At the present tine,
because of the registration under the master settlenent
agreenent, there has been no action undertaken in that regard.

THE COURT: How about Dr. Farquar?

MR HERMAN  Your Honor, we've asked perm ssion for
nyself as plaintiffs' |iaison counsel to speak with M. Wttnann
and M. Arbitblit about this natter.

THE COURT: Any problemw th that?

MR WTTMANN  No, Your Honor. W would be happy wth
t hat .

THE COURT: Let's arrange that. |If you need the Court's
assi stance, let me know.

The MDOL trial package.

MR HERMAN  Yes, Your Honor. Your Honor, the M trial
package is conplete. The stroke package, we had a commttee
conference call on that. |It's underway, should be conpleted in
January.

V¢ have had two requests for the trial package.

Primarily, M. Stratton, Mchael Stratton requested a rel ease of
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the trial package. | responded on behalf of the PSC and the
trial package coomttee that we had been expl oring security

| ssues because we did not want the strategi es which include |ines
of direct and cross exam nation suggested vul nerabilities in what
we perceived Merck's case, vulnerabilities which we perceived in
plaintiffs' cases, howto handl e those vul nerabilities,

et cetera, strategy itens, we did not feel that they should be
rel eased because we don't have any way of protecting it. But
that with all of the public materials, that is, the 17 tria
transcripts, the deposition cuts, the docunents offered in

evi dence by both sides, catal og, would be provided to

M. Stratton on a disc.

And several tines | e-mailed himthat we woul d be
available in our office in New Ol eans, M. Seeger in New York,
M. Birchfield in Mntgonery, M. Qrardi's office on the west
coast, virtually also M. Rafferty's office in Pensacola and we
woul d provide a | awer and he coul d cone and take notes of what
the strategies were, who we thought the best experts were,
et cetera, and we got no response other than a noti on which said
that we never offered.

That notion is filed before you. It's not set.
want to renew on the record to anyone who wants to | ook at the
trial package, it is available. W' ve also filed under seal our
early retention of a security expert. VW& now have concrete

proposal s whi ch have been filed under seal. A nunber of
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M. Stratton's inquiries and our responses on the AAJ list serve,
which is a security protected |list serve, and so those naterials
are also filed under seal and we woul d be delighted to have that
matter set at Your Honor's schedule and are prepared to argue it.

THE COURT: |'ve had an opportunity to see the trial
package, and the trial package includes a nunber of things. Some
of the matters are public record, the depositions and clips and
things of that sort; but other areas include what | would fee
woul d be attorney-client privilege, and the difficulty with
attorney-client privilege is that it can be waived. And the
difficulty of exposing that type of material w thout proper
security is catastrophic on the rest of the people who utilize or
intend to utilize the trial package because then it gets into the
public domain or it's at |east discoverable, and then the tria
package that took a |ot of experienced |awers a lot of tinme to
prepare is rendered neani ngl ess or at least partially
meani ngl ess.

So it seens to ne that the material that is in the
publ i c domai n can be given to sonmeone who requests it, who is in
the litigation, but wth the other material, up until there is
secure devices to ensure the total security of this material,
it's problematic for everyone, including those who have not as
yet requested it, that this material be given.

So I'"'mnot in favor of the material being given. |

do recogni ze that the attorneys shoul d be gi ven access and
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what ever conveni ence that can be extended to them | woul d expect
the coomttee to do that. But | amnot in favor of having that
sent without the proper security devices placed on that.

MR HERVAN  Your Honor, M. Stratton has also filed
namng Merck and the individual, of the plaintiffs' negotiating
coomttee as defendants in a declaratory judgnent action in
United States District Court, Dstrict of Connecticut. The
matter was allotted to Judge Underhill yesterday. Judge
Underhill, with representatives of Merck and representatives of
the PNC, conducted a hearing, and the result of that hearing is
that M. Stratton will file on Monday any suppl enental brief that
he wi shes to file on the issue of whether there is a controversy
or not.

By Monday afternoon by 5:00, Merck and the
I ndi vi dual defendants nanmed will file a 1404A notion to transfer
bef ore Judge Underhill, and by Friday, next Friday, in the event
that Merck or the individual named PNC nenbers feel the necessity
toreply to M. Stratton's suppl enental brief, our brief will be
due at 5:00 Friday.

It would be inproper for any |lawer to represent to
the Court what Judge Underhill nay or nmay not decide, and | guess
we won't know that until we get an order, but Judge Underhill did
i ndicate that he was going to deal with this matter very swftly,
as soon as he had briefing before him

THE COURT: Thank you.
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MR HERMAN The last matter on this agenda, other than
Your Honor setting a new date for us to neet, is yesterday
afternoon, M. Kaiser, whom Your Honor is famliar with, he tried
a case in the ML, joined by other attorneys, filed notions and
papers yesterday basically requesting relief or nodification of
three, primarily three different aspects: One dealing with their
view of the ethics issues. Secondly, deadlines, and lastly, for
sone special coomttee to be appointed to renegoti ate
nodi fications to the agreenent.

And the matter is not ripe. They did file an
enmer gency, a request for energency hearing on it. On behalf of
the PNC, we request that we be allowed until next Friday at 5:00
to respond to those pl eadi ngs.

MR RANER May we be heard on that, Your Honor?

THE COURT: Sure.

MR WTTMANN  Your Honor, we woul d make the sane
request on behalf of Merck. W have until next Friday to file a
r esponse.

THE COURT: Al right.

MR RANER Drew Ranier. Your Honor, we filed notions
and we're prepared to go ahead today. Depending on Your Honor's
pl easure, we have professor Charles S lver fromthe University of
Texas, an ethics professor there who is prepared to discuss the
key issues in the notion relating to, especially the hundred

percent recomrendation rule and the problens that it creates,
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particularly in Texas, but everywhere. So whatever your pleasure
I S.

THE COURT: | won't hear it today but I'lIl give you 10
days, 1'll take it, I'll look at it and then I'l|l set it for
hearing. VWe'|| set aside perhaps naybe three days onit. ']
hear the, |I'Il give you-all an opportunity to discover it before

the hearing, take the depositions of whonever you need to, give

it tone and then I'Il deal withit. Manwhile we'll go forward
wth the matter. But I'll give 10 days to hear a response and
then 1'l|l set a discovery schedule and I'Il set a hearing
schedul e.

MR RAN ER Thank you, Your Honor. Now that Your Honor
has indicated that you will nodify Exhibit A and the affidavit or
the registration form that of course changes sone of the issues.
V¢ briefed that and noved for that in our notion. And we thank
you for that. But we still have, and that takes a little bit of
the pressure off of the deadline, but we still have the
enrol |l ment deadline at the end of February, and |I'm speaking for
firns that have approxinmately 5,000 cases, so the sooner this is
done, the better. And we appreciate your handling it quickly.

THE COURT: kay.

MR RAN ER Thank you.

THE GOURT: Thank you very much

MR HERMAN  Your Honor, ny only very quick comment is

that we will, of course, abide by order, but the nodification
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that M. Marvin spoke of and presented to the Court, | want the
Court to know it was done after a series of discussions and
negotiations. It just didn't cone out of the ether. The |ast
thing that | have to say is that |1'll w thhold any renarks about
that and | await Your Honor's determnation as to when we will
neet agai n.

THE COURT: W' Il have the next neeting January 18th.

MR WTTMANN  The tine?

THE COURT: The tinme, sane tinme, at 9:00. I'Il neet
with the coomttees at 8: 30.

Fol ks, thank you very much, and everybody have a

good Chri st nas.

THE DEPUTY CLERK  Everyone ri se.

(WHEREUPQN, the proceedi ngs were concl uded at
10:17 a.m)
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