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karg enough when acquitted to he deprived
Of costs, and woulg be much more go if foreed
to pay costs. The decree wil] therefore be,
as to all the fpeg of officers from the com-
mencement of thig case, that they be Daid
48 the aect or congress of Ireb. 28, 1799 1
Stat, G24], directy: which is in substance,
that the officer infﬂrming must pay them
When the vegge] is net forfeited, unless the
Ceurt certifies that 4 reasonable grownd eX-
isted for the selzure, p they certity that,
then the feeg paid by the Uniteq

ent, while it ig just
to their agents if faithfyg, The only remain-
ing quiry here i8, were they fuitlifuly- and
are they entitled to such a certificato? That
those officerg erred in thig case, has already
been decided by us. But that is not ¢nough
to deprive them of such a certlficate, or offi-
CETS never could have onpe, Because it ig
only in cageg of error that they need a certifi-

What then is the irue fest as to the [

Dropriety or granting gne? 1t is, that though
the seizure Was wrong, thero was ground for
Buspicion of g breach of the law. TLocke v,
U8, 7 Cranch [17 7, §.7 839, Here, a large
quantity of mackere} gn board, ang only a

t is, whether, though
scharged, regl doulbits
struction of the law,
U. 8 v Riddle, 5 Cranch [9 T, 81311, Hepe
Such douhts existed, according to the opinion
of the conrt keretorore delivered, and the for-

iw supposed to be violated,
Still another test i, whether the officer in-
forming appears to have honestly entertaimed
i hat the forfeiture had been in.
- Watking, 9 Cranch [13 U 81

unfortunate gn,

before agsgignad

DPression is disclosed undep all
stances, Ng rivals i

or mackerel] sellin

[27 Fod, Cag. page 7633

somable grounds tq doubt whether the [y
had not been violated, It is Sugg
ally, that thig is a municipal cage
1o power exists 1o give g

case. Dunl, Adm, Prae, 309.
bresslon was cor

ested, fin.

or foreign,

. . s r 4
or a seizure Jure Delli, needg no Certificat, 4

for Drotection, ir Dbrobable canse in trutn ox-

isted. 4, 12 Whesat, [25 U 51 4
1; nng Ilora, 171 Whent, 24 11 %

8.7 1. Probable cause, however, is no Justifi.
cation of seizure in g municipa] cdse, pg
contradistinguished from a prize case, unlegg
gome statutory Drovision makes it 80, T
Appollon, 9 Wheat, [22 U. 8.] 373; mwe PaL
myra, 12 Wheat, 25U, 87 1. But the Dreg,
ent case is ome of those municipa) seizureg,
expressly provided Tor in severa] acts of cop.-
gress, as justiﬁable, if certifieate oF probable
cause is given,

Stat, 422, And if the
certificate he refused in guel ‘ases, the party
seizing ig Iiable in damages, The Appollon,
& Wheat, [og U, 8] 373; Gelston ¥. Hoyt, 8
Wheat. 116 U. 8.1 24g, Let g certificate of
Probable capge be prepared,
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1. At the time of the establishment of the
DProvisional court for Lonisi
part of the lerritory of
the forees of the Uniteq
ligerent accupation,

2 In & countr
oceupying
operates the exelusi
authority in it

.8 Government from some fource is a neces-

Bity, and while the power tq give and adminjg-
ter government is exclusively with g party oc-
cupying g country, there eap be no doubt that
the right ang the duty are his to furnish a goy-
ernment ang supply that want.

+ that the vorage

there had advaneed much further, and the for Lotuisiana,

changa qgf employment to have become cep. | L

4. The establishment of the Drovisional court
i by the Dresident, ag commander-
n-chief of the Torees of the United States,

while the held the territory in whieh it wns
tain and fixed: angd he does not seem to have by 7 !

been aware of th

'Ted, unless aAnother kind of

to exercise itg functions, was an act warranted
by the law of nations,

1 [This conrt was establisheq by an excentive

; . N order of the resident of the United States,
fishing ig Dursued, go long and g exclusively 0 i

a8 to show the o]

shot, 9 Wail, 129,

3 _however,
faith, ang had rea-

ctober 20, 1, 62, a copy of which is given i
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The records of
Were transferred to the
July 28, 18g8g (14 Stat.
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5. So long as the authority of the United

tes shall continue, the right and the duty of
St 'ethe party dominant there to afford to the
’cf)gﬁt[.y a government will continne,

G. Said court has, from thg time of its fqun-

tion to the present time, rightfully exercised
5]51' fupetions in territory in whiech {he govern-
ltb. t of the United States has heen by foree
H;cﬁs arms sovereign, and will continue right-
,? lly to exercige them there, so long as its com-
'u‘ssiuu shall remain unrevoked and the power
n%lthe United States shall continue to support
?: in the exercise ol them.

The accused were tried befors Judge DPeg-
hody and a jury, and were severally con-
victed; [Augustus] Relter of murder, ana
[John] Louis of arson. After the convictions
a motion was made in each case in arrest of
judginent,

Mr. Whittaker, for Reiter.

Darant & Iorne, for Louis,

Geo. D. Lament, Prog. Alty., for the United
States.

PHABODY, Provisicnal Judge. Thesetwo
cases may without inconvenience or danger
of confusion be considered together, although
they have in fact no connection with each
other. The same objecton to the proceed-
Ing of the court to pronounce sentence upon
the accused and in arrest of judgment, is
made by both the defendants, and altkough
the obhjeeiion is urged on different grounds
in the two cases, still the objection is proper
to be considered on aill the grounds im each
case, It I8 urged that this court is not
authorized to try these defendants, and that
its proceedings have ot the sanclion of law
In the premises. Ir for any reason thig
be the cage, no further steps should be
taken. If ror any refascn  the authority
is wanting in one case It is eqonally so
in the other, and the court should refrain
from going further in either case. The ae-
cuesed have Dbeen indietecd separately and
tried separately on charges wholly Qifferent
and having no connection the one with the
other, and the consideration of theip cases
together pather than scparately, now, ig a
matter of convenience solely,  Une of the ge-
cused, Reiter, has been indicied for murder,
In causing the death of his wife by violence.
The other hag been indicted for arson, in
burning g bullding used as a mansion or
dwelling-house, Each has been tried before
a Jury of this parish and been duly convicted
of the offence charged in the indictment, ang
each is now before the court on 5 motion in
arrest of judgment, and in each case the
f’ll‘l'ESt is urged an the ground that the eomrt
8 not authorized in law and has not Juris-
diction try the case. The counsel for
Reiter claim that the court, in its constitution
and creation, had not originally the warrant
of law to try the accused. The counsel for
Cuis concede that the court had authority
Originally 1o entertain and iry such a case,
Ut ingist that for causes ocemring since, itg
authority hag ceased; that certain steps tak-
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en in Louigsiana toward the re-establishment
of a civil state government have superseded
the pewers once Dossessed by the court, and
that it is now without jurigdiction or power,
The offences of which the defendants stangd
convicted, by the laws of Louisiana are pun-
ishable with death, and notling would be
mere agreeable to the court than to proceed
with the utmost caution in considering these
objections to its jurisdiction. The accuseq
have been indicted, tried, and convicied un-
der and pursuant to the law of the state of
Louisiana,

The first question to be considered ig

whether the court has cver had, from the
nature of its origin and constitution, author-
ity to try cases like these; and if thig ques-
tion shail be decided in the affirmative it will
remain to examine,

The second question, namely, whether the
power to try or the Jurisdiction over such a
case, once possessed by this court, has been
. withdrawn or lost,—whether the court in fact
_has been in any way deprived of it by sub-

sequent events,

It must be conceded that the court, in ilg
origin and structure, is quite out or the usual
course and novel. It has not its origin or
foundation in any constitutional or legislative
enactment—is not the creature of any regi-
larly-organized constitational or legislative
body. Ordinarily the Judidial tribunals of
the land are the creationg of the legislative
departments either of the state or federal
government, and for the regularity of their
creation and the character and cxtent of {heir
bowers depend on the action of the legislative
branch of the one or the other of thege
powers. In such cases, the first thing to be
done in ascertaining the legality or powers
of a cowrt, is to consylt the censtitation angd
legislation of the government froin which it
claims to hold commission, and in the jetter
of these is found the act of its ereation and
the extent and limit of its powers. Not so
with this provisicnal court, which depends
Tor its existence on the law of natiops, and
on thaf part of the Iaw of natiors relating to
war—the law by which parties and neutrals
are guided in their treatment of each other
in a gtate of war; and that portion of it
which relates to ang determines the rights
and duties of g belligerent, a conguercr in
the territory of an enemyy and holding it in
armed oecupation. On that law must de-
pend the decision of the question presented
by this motion, of the validity in law and the
bowers of this court., On that law alone
must this court rely for the bower and juris-
diction it has exercised for a considerable
time, in a Iarge number of cases invelving
amounts usually very large. It was in thati
law that the president of the United States,
Pressed by the urgent wants of the commu-
nity here, found his warrant for the establish-
ment of this court in the midst of the coun-
try of an enemy held by him jure helli in
armed belligerent oceupation,
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The authority of this eg
execulive of the nation

conferred by an order,
ing ig g copy:

“Tixecutive Order, Establishmg

Court in Fouisiang,

“Executive Mansion, Washiugton,

"October 20, 1882,
"“The insurrection Wwhich has for some fime
the states of thig
ouisiana, having tempor-
arily subverteq and swept away the civil
including the Jjuadi-
ciary and the Judicial authorities of the
come hecessary to
occupation; angd it
ary that there shajy
existing there capa-
tice, T bave, there-

Drevailed in severa) of
Union, izcluding 71

institutions of that state,

Union, so that it has be
hold the state in military
being indispensably necess.
be some Judicial tribunar

A I’cabody, of New Yg
judge to helg 8aid co
bear, try, anqg detorni
eriminal, including CAUSes
revenne, and admiralty,
such powers and-jurisdic
district aug cirenit court;
conferming his Broceedings, so far
to the course of Droceedings

ment to he fing] and conclusive, And I do
said judge

hereby authorize and empower the
to muke and establish such rales a
tions ag may he necessary for the CxXercise of
his jurisdiction, and to appoint 4 Prosecuting
attorney, marshal, and clerk af the maig court,
who shall perform the functions of attorney,
marshal, angd clerk, according to suen Iiro-
cecdings and bractice as hefore mentioned,
and such rules ang regulationg gg may be
made and cstablished by said Judge, Thesge
appeintments are to continue during the
bleasure of the president

nd regula-

authority in thgy city and in the state of
Louisiana, These officers shall De paid, out
of the contingent fund of the war depart-
ment, compensation as follows: = % Stuch
compensations to he certified hy the Secretary
of wwar. A copy of this order, certified by the
secretary of war, and delivereq tg such judge,
shall be deemed and held to he g suflicient com-
mission, Let the Seal of the Uniteq States be
hereunto affixed, Abraham Lineoln,
“By the President: :
“William I, Seward, Seeretary of State,”

“War Department, Wasbiugton,
234 October, 1862,
“I hereby certify that the foregoing is g,
true capy, duly examined and compared with

urt is derived from
the prosident of the Tinited States, the chief
and commander-in-
ehicf of ils forces military and naval, It is

of which the follow-

4 Provisiona]

rk, to be Drovisiongl
urt, with authority to
ne all causes, civig and
in Ilaw, equity,
and particulgrl y all
tHon gs belong to the
8 of the United States,
as possille,
and practice

j northern boundary of the 1

[27 Fed. Cag. page 770]

the original of the executive order of
Dresident of the United States, coustit
Provisional conrt fop the state of Loy
“Witness ny hand and the gen] of
department, .
“Bdwin M. Stanton, Secretary of Way,
“Attest: John Potts, Chief Clerk,”

uting 5
igiang,
the wayp

CaN pccur in life, or become the subject of
Judiciai rvestigation, The language of the
order “ip hear, try, ang determine a1 Caliges,
civil ang criminal, including causes in law,
equity, revenue, and admirailty,” iy clear ang
mguestionable, and embiaces thig clags of
cases, with all others of every desecription,
The president then gought to give Dower tg
this cowrt tg try und delermine cases of thig

has given it that bower, if he himselr haa
authority 1o confer it. The only question
remaining tg le ahswered on thig poing, jg
whethor the bPresident hag anthority to eqy-
fer sueh DPowers andg Jurisdiction.
The aulhority of the president of the Unit-
ed States to create this court, ang invest it
with powers Wwhich shoulg embrace thege
cases, depends, o B0me extent at least, on the
constitution of the Uniteq States, which cre-
ates the office exercised by Ljm, and deter.
mines its functions, That constituton {arti-
cle 2, § 1, bar. 1) declares ag tollows: ‘g
i in a presi-

dent of the United Stateg of Ameriea,” 14
also provides (article 2, § 2, par. 1: “The
bresident shall pe commander-i
army and navy of the Untited States, and of
the militia of the soeveral states when called
into the actug] service of the United States,”
Ag president, chief executive, and command-
er-in-chief of the army nand navy, he would
not ordinarily hgve Dower o establish trihy-
nals for the determination of questions civil
and criminal, arising in  eiyy life. Was
there anything in the condition of affairg ex-

and a people Inhabiting a Dortion of country
Iying on the Aflantic Oeean and the Gulf of
Mexico, ang exfending nortn beyond the
erritory in gques-
tion, ang embracing within its borders that
section of territory theretofore known, and
still most conveniently designated, as the
state of Louisiana, a wap had for some time
been waged. Thig fact g notorions, and
moreover it ig conclusively setilea by the
bresident, the uliimate arbiter of the fact,
by his Droclamation +g that effect. Ag to
its existence, therefore, ag well as the ex-
istence of some other facty to which I ghall
have oceasion to refer, equally el] kknown,

(27

no tim
P[OVG 1
a matl
that ti
conntr;
court |
and In
seribed
for mj
people;
That %
and a
awvar, '“
same |
ried
UnitegI
habite!
goverr
some |
enmifi=
war,
States
the til
was o
States
the a1
of the:
the a;
this ¢
held ¢
Tnitec:
hetwe:
tutiom
the fri]
ind ¥
enemy
it adn
These:
tabligli
ment ‘!
of thy
govery
only i}
militai
by for!
By .
case ar
ernme’
minisi,
and tl;
stitute
sary
—a tt;
SOVer(.
The ¢
ed, ar.
stitute
not £
least
be tw
gover
aeratec.
ed fu
it, an’
furnis
¢an
chine
new &




[27 Fed. Cag. page 770]
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ne time will be consumed in attempting 150

rove them, bul they will be assumed. I‘t is

a maiter of public knowledge and notoriety

that this war had been pending, and that the

country over which the jurisdiction of this

court is in question, and heretofore known,

and int the order establishing this couri de-

geribed as the state of Louisiana, had been

for many months held and occupied by those

people and their forces, military and naval.

qhat it had been for a long time previous to,

qnd alse since the commenceinent of this
war, inhabited, cultivated, and owned by the
came people who Lad entered into and car-
ried on war with the governnent of the
poited States, and that it was still so in-
Labited by a people whose relations with the
government of ihe United States had for
gome time been and were still those of
enmity. That it had, in the course of the
war, been by force of the arms of the United
gtates wresied from the enemy, and was at
the time the order estalblishing tihis court
was made, held by the forces of the United
Sfates in arined belligerent occupation. That
the armed beiligerent forces of this enemy
of the United States had been, by force of
the arms of the United States, expelled from
this eountry, and that they were at the time
nheld out of it by the armed forces of the
United States, and that war was still waged
Detween those belligerents, The eivil insti-
tutions of the country thus held, including
the tribunals for the administration of justice,
had Dbeen formed and established by the
enemy of the conquering power, and were by
it administered at ihe time of the conguest.
These institutions having been formed, es-
tablished, and administered by the govern-
ment cxisting previous to and at the time
of the conguest confessedly hostile to the
government of the United States, were the
only instituntions found ihere at the time the
military autherity of the United States was
by forece of its arms established there.

By the conguest of the country, in this
case as in others, the previcusly-existing gov-
ernment and the power by which it was ad-
ministered were subverted and swept away,
and those of the conguering power were sub-
stituted in their places. This is the neces-
sary conseguence of a conquest of a couniry
—a transfer of the control, gevernment, ana
sovereignty of it from one party to another.
The old power is conguered and extinguish-
ed, and the new one of the congueror is in-
stituted in its place. The old institutions, if
not abandoned and extinguished, are at
least suspended in their action. They may
be transferred to and adopted by the new
governing power and may be used and op-
erated by it, just as an old machine, detach-
ed from the power that has usually moved
it, and abandoned for use as a whole, may
furnish isolated pieces of machinery which
ean profitahly be introduced into a new ma-
chine having different gualities, moved by a
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accomplish on the whole, perhaps, purnoses
quite different. However there inay be re-
tained in use by the new governing power
some of ithe features or institutions of the
government wlhich has heen supplanted, it is
neverthieless wholly another government, and
derives its life and all its vital qualities from
a new source—the new sovereignty instalied
by the conquest. A conguest necessarily op-
erates the extingunishment of the power ot
the party conguercd in the country which is
the subject of conquest, and the establish-
ment there of the power of the cengueror.
Without this there is no conguest of a coun-
try, and there can be none. When the power
previously dominant in a country has been
cxtinguished by that of another party, and
rendered incapable of governing it furiher,
and 4 new onc has been cstablisbed in iis
stead, it is both the right and {he duty of
the party thus coming into power io see to it
that & government wholesome and salutary
ghall De cstablished and administered, and,
as in such a case there is only one power,
that of the new party sacceeding, capable of
giving and administering the government, it
follows that it is the duty as well as ihe
right of that power to do it. No country can
exist withoul a government of some Kind.
The righis of the inhabitants must be pro-
tected—crime must be restrained and pun-
ished—the virtuous must be protected against
the vicious—the weak against the strong—or-
der must be preserved and sccurity to per-
gson and estate assured. The party domi-
nant for the time being has the power to do
it, and no one elge has the power, and it fol-
lows from the necessity of the case that he
milst exercige it. 8o the govermment of the
United States, having conguered and expell-
ed from the territory or country, there-
tofore known ag the state of Louisiana, the
power by which the govermwent of it had
been theretofore administered, and having
established there its own power, was bound
by the laws of war, as well as the dictates
of humanity, to give to the territory thus be-
reft a government in the place and stead of
the one depesed or overthrown, gueh an one
as should reascnably secure the safely and
welfare of the people thus reduced to sub-
jection; in some manner, not inconsistent, to
be sure, with the proper interesis of the gov-
erning power, and the maintenance of it in
its snpremacy there., The power establishedl
there was the military power of the United
States, and the president of the United
States, as we have scen, the commander-in-
chief of the forces, military and naval, of
the United States, was at the head of that
power, and had the right and duty to exer-
cise and direet it. It was incumbent on him,
representing for tiis purpose the sovereignty
of the United States, to see that the duty de-
volving on his govermment should Dbe prop-
erly performed. He acted in obedience to
thig duty, and in accordance with this right,

new and wholly another power, and used to

when he attempted to establish there a judi-
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cigl {ribunal capable of deciding controver-
sies and administering Justice.

But how doeg this guestion stand on the
authority of adjudged cages? 1In the case of
Cross v, Harrison, in the supreme court of
the United States, in 1853, reported in 1o

57 U. 8] 164, the court held that g
civil sovernment formed in Galjfomiﬂ, un-
der the direction of the president of the
United States, as commander-in-chicf of the
army and bpavy, shortly after the congquest;
of the country, and while it was held in mili-
tary oceupation by the forces under him,
Wag an act warranted by the laws of na-
tions, and that the farmation of such a civil
government tvas the rightful exercise of gz
belligerent right over g conquered country,
It appeared that the port of San Franeiseo
Itad been conquered by the arms of the Unit-
ed States in 1846, and that shortly after-
wards, the United Stateg holding military
DPossessiar of all Upper California, the presi-
dent authorized the commander of the forces
of the United States there, to exercise the
belligerent rights of a conqueror, and form a
civil government for the conguered territory,
with powers to impose duties on imporig
and tonnage, for the support of the govern-
ment and of the army which held the coun-
try as a conquest in Dossession.  This wag
done, and dulies were levied and collected
for a time, Afterwards, a ireaty of peacae
was made with Mexico, by which Upper Cal-
ifornia, was ceded {o the United States, Aft-
er this treaty, and after the cession to the
United States of the territory, the military
§0vernor continued to collect import and ton-
nage duties as he had done before, but at the
rate authorized by acts or congress in other
parts of the United States; and for that pur-
bose appointed the defendant In this suit col-
lectar there, He, as such collector, withaut
any legislation of CoRgress on the subject,
collected those duties to a Iarge amount from
the Plaintiffs, whe sought in that suit to re-
cover them back again. The Question pre-
sented was, whether the United States, after
the cession of this territory to it, and in
the absence of any legislation by congress on
the subject, had a right by its military goy-
ernor to collect those duties. The governor,
it appeared, collected them of his own mo-
tion, and without any instructions on the
subject from his Bovernment at home, No
question of the right of the &
levy duties as it Bleased, thile the country
was held by right of conquest in strictly mii-
itary occupation, appears to bhave been made;
but the continuance of that right after the
treaty of bedace, and after the cession of the
country to the United States, seems tg have
heen chiefly in question, The conrt sustain-
ed the right in the broadest manger, putting
their decision on the ground that the forma-
tion of the eivil government when it wag
done, was the lawful exercise of a belliger-
ent right over conguered territory, That that
government being in existence when the ter-
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ritory ras ceded to the United Btates, iy
boswers did not cease by reason or the cog.
sion of the couniry to the United States, op
of the restoration of Deace, and that it was
rightfully continued after beace was inagg
with Mexico, until congress should legislate
otherwise. The deecision coverasd the whole
=round that the duties were Iawfulycollected.
by the civil military governor of Californiu, an
Instrument of the Provisional government of
the United Stateg in that couniry whilst tha
military occupation was continued; ang that
it was so afterwards from the ratification of
the treaty of Deace until the revenue s8ystem
of the Uniteq States was put in practice, yn-
der acts of Congress passed for that pur-
Dase; in effect deciding that the Drovisional
government of the United Stateg thore wag
rightful and legal, and tuat it continued iy
force a legal rightrul government through
the time the country was held in military gq.
cupation, and ufter that oceupation ceased,.
and that it was, in fact, in forep until some.
other system wag brovided accerding to lay

to supersede it, .
For the doctrine that a conqueror in a con-
establish g governiment

It appeared th
quest of that country by the armsg of the.
United States, Genera] Kearney, in ecomr-
mand of the forces there, establisheaq 2 gov-
ernment and provisional courts for the ad-
ministration of Justice. Thoge courts, in the
case referred to, wore adjudged to he legal,
and their decisions obligatary as warranted
by law. The Dower fo establish the govern-~
ment and the courts wag directly in ques-
tion, and wag directly passed upon by the
court, and wag sustained on the ground of
the right of congquest. In that CR&Se, more-
over, it appoared that the country conquered.
was subseque_nﬂy, by treaty, ceded to the
United States, and it wag claimed that by
the act of cession the right of the United

terminated,
It was not serionsly questioned that the
i might, while it held the coun-

by which to govern the inhabitants and regu-
Iate thelr rights and intercourge among
themselves, and set up courts by which the
laws so made should be administered, That
right was deemed to be too evident to be seri-
ously guestioned. It was, however, in issue,
and was necessarily bassed upen by the
court. The doctrine chiefly contended for,
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was that b the cession of the country to the
United atates, the right to govern it by that
pfoViSiOl]a-l gystem adopted when if was held
a eonquest of amns, was terpiinated, and
that the TUnited States had, after the cesgioxn,
only the right io govern it like other tex1l-
tory of the United States, by laws emanat-
jng from congress—the constitutional law-
making power of its own gnvcrm;ﬂent—
enacied In refercnce to it a8 territory of the
Tnited States. Thig position was not sus-
tained b¥Y {he court, but was overruled and
a,djudged not ~arranted in iaw. The court
says: “(f the validity of these ordinances of
that provisional goverument ihere is made
po question with respect to the period dur-
jng which the territory was held by the Unit-
ed States as pecupying congueror, and it
weuld seem to admit of no doubt, that dur-
ing the period of their valid existence and
operation, {hese ordinances must have dis-

{ution of the vanguished or deposed political
power which was incompatible with themn,
But it has been contended, that whatever
might have been the rights of the occupy-
ing econqueror, 48 snch, these were all termi-
nated by the termination of the belligerent
attitude of the parties, and that with the
close of the contest, every ingtitution whicl
had heen overthrown O suspended would be
revived and re-established.” wphe fallacy of
{his pl‘etension,” the court procecd to say,
g exposed by the fact, that the conguered
territory never was relingnished by the coh-
queror, nor restored to iis original condi-
tion or allegiance, but was retained by the
oceupant uniil possession was matured inio
ahsolute, permanent dominion and SOVer-
eignty.” The court then proceed to decide
when the institutions of the provisional gov-
ernment would terminate. They say: “We
conclude, therefore, that the ordinances and
institutions of the provisional government
could be revolked or moditied by the United
States alone, either DY direct legislation on
the part of congress, or that of the territorial
govermment, in the exercise of powers dele-
gated to it by congress.” The question there
presented was the validity of an ordinance
of the territorial government, authorizing
attachments of property of debtors, enacted
by the provisional government, while the
country was held in military occupation, and
befare the cession of it, but sought to be en-
forced by the provisional territorial court
after the cession of the country to the TUnited
States, and after the military occupation had
ceased. The court upheld the law in its
origin, and also in its continuance in force,
and the administration of it by the provi-
sional territorial court after the cesslon of
ihe conntry, and after the military occupa-
tion had ceased.

In the case of Jecker ¥v. Montgomery, 14
How. [55 0. 5.1 498, decided in 1854, the
same gupreme court of the United Siates in-
cidentally recognise the legality and powers

well as de facto all Lk
and sovereignty Over
them at his pleasure, apd that the former
sovercign, overcoie or ¢
there, and his laws have 0o effect there; that
acts done there with the authority of the
congueror are legnul
done in vieclation of his laws, cven though
done in obedience to the laws of the sover-
eign expelled, &
ipw. In short, that, 1y conguest, the sover-
eignty and right o rule of the conguercr are
introduced and established, and the sover-
eignty and right of rule in the party expelled
ave extinguished; and that the duty of alle-
giance in the people remaining theve is trans-
ferred in like mapner from the vanguished
to the victorious party; in tact, that by such
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of thoge provisjonal courts, and while decid-
ing that, forreasons peculiar to cases of prize,
and not at all applicable to any others, they
cowld not legally act in cases of that class,
the court admit their powers and jurisdiction
in olber cases: making three decislons of
the court of last resort of the
of the United Staies quite in point. Wither of
thege should be gufficient anthority for such
a principle, if indeed & principle so plainly
proper and necessary, can be thought Lo need
anlhority of precedent at all. But at the
yisk of being tedious and doing work of
supererogition, which charges 1 am persuad-
ed might well be mainiained against me, T
+will add lo these guthorities already com-
mented on, still anoiher one, which has a
bearing quite material on this casc at more
than one point. T me
Rice, ¢ Wheat. 17 U. 8.1 244, That case, as
well as those already cited, decides that by
the conquest and military occupation by one
nation of a& poriion of the territory of an-
other, the pertion 80 acquired passes from
the operation of the laws and government
of the mation to which it had previously be-
longed, and comes under the laws and gov-
ernment of the nation making {he conquest.
1t also decides that while such ferritory is
held by the congureror, it ig the right of the
party so Tholdi
purpose 10 make laws by W
That while a portion of territory is so held,
the laws of the congueror holding are in
force there, and the laws of the party from
whom it has been taken are in abeyance not
only de factor but also de jure; that while
it is so held, the conqueror has de jure as

govemment

an the case of U. 8.V

ng it to govern it, and for that
hich to govern it

he rights of dominion
it, and may exoercise

xpelled, has no right
and proper, but those

re not legal, but contrary to

an act the change of the sovereignty and alle-
giance are complete, and new rights and du-
tieg in -both parties are created accordingly.
I think that all these conclusions certainly
follow from what is decided, it, indeed, they
are not all actually decided there. That
cage, like each of the others eited, was de-
cided by the supremne court of the United
States—the court of highest buman author-
ity on that gubiect—and as the decision was
against the United States, and in favor of
the auathoriiy of Great Britain, its enemy in
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the war, and wag made shorldy arter the oc-
currence of the war out of which it grew;
and while no department of thig goverument
was inclined to agnify the rights of Great
Britain or (Iisp&rage those of ity own govern-
wient, there can be no suspivion of biag in
the mingd of the cotrt in favor of the conclu-
sien at which it arrived, and no deubt that
the law seenred to the court to warrant and
demand such g decision,
out of the war of 1812, between the Uniteg
States and Great Britain. 1t appeared that
in September, 1814, the British forees had
taken the port of Castine, in the state of
Maine, and held it in military occupation;
and that while it wag 80 held, foreign goods,
by the laws of the United Stuties sulyject o
duty, had Dheen introduced into that port
without paying dntiegs to the United States,
At the cloge of the war the place was by
ireaty restored to the United States, and
after that was done the government of the
United States sBought {0 recover from the
Persons 5o introduecing goods Lhere while in
Dossession of the British, the duties to which
by the laws of the United Btates, they
would liave been Iiable, The ¢laim of the
United States was 1hat its luws were prop-
erly in force there, although the place was
at the time held by the British forceg in
hostility to the United Stater, and the laves,
therefore, could not at the time he enforced
there; and that a court of the United Stales
{the power of that government there having
since heen restored) was bound 80 to decide.
But this illusion of the Prosecuting officer
there was dispelled by the court in the mogt
Summary manner. Mr. Justice Story, thag
great luminary of the American bench, being
the organ of the ecourt in delivering iis opin-
ion, said: “TPhe single guestion ig whether
goods imnported into Castine during its oceu-
Dation by the enemy are liable to the duties
imposed by the revenue laws upon goods im-
Prorted into the- United Slates. #* = = e
are all of opinion that the claim for dutieg
cannot he sustained, »* = = The sovereign-
ty of the TUnited States over the territary
was, of course, suspended, and the lnws of
the United Siates could no Ionger he right-
fully enforced there, or Do obligatory upon
the inhabitants Who remaineqd and subniit-
ted to the tonquerors. By the surrender the
inhabitants passed undar a temporary alle-
giance of the British fiy

avernment, and were
bound by such lays, and such only, as it

choge to recognise and impose, From the
nature of the case ng other laws could he
obligatory upon them. = * Castine wag
therefore, during this beriod, as far ag re-
spected our revenie laws, to be deemed a
foreign port, aud goods Imported into it by
the inhabitants were subject to such duties
only as the Britigh Bovernment choge to re.
quire. Such goods Were in 1o correct senme
imported into the United States," The court
then proceed to say, that the case is the sama
as if the port of Castine had been foreign

ed

| futhorities cited at the bar w
That case grew !

nterely oceupying the place
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territory, cedeq by treaty to the Uniteg
States, and the goods had heen impol-ted
there previons lo its cessicn, 1In this Case
they “say there would be no pretence tg sa
that American duties could he demaudeﬂ;
-and upon principles of public or municipg]
law, the cases are not distinguishable » They
add at the conclusion of the opinion: “The
ould, if there
were any doubt, be decisive of the qQuestion
But we think it too clear to reqnire any
aid from authority.” Does ihis case legyy
room for a doubt whether g country held gg
this wag in armed belligerent occupition, ig
to be governed by him who holds it, ang by
him alone? Does it not so decide in termg as
Dlain as can be stateq? It ig assertedq by
the suprenmie court of the United Stutes with
entire unanimity, the groat and venerateq
Marshall bresiding, and the erudite and ae-
complished Story delivering the opinion of
the court, that such is the Iaw, and it iy 50
adjudged in this case. Nay, more: it ig even

adjudged that no other laws could be obliga-
tory; ihat such g country, so held, is for the
Durpose of the application of the law of its
former government to Dbe
territory, and that goods imported there (and
by parity of reasoning other acts done there)
are in no correct sense done within the terri-

tory of its former sovereign, the Uniteq
States.

deemed foreign

No part of the remarks of the court in this

case Is more fully warranted or proper than
the last, to the cffect that the case is too
clear to require aiad from authority. The
right, therefore, of
ed country to ordai
for it, ang among other institutions to ercct
courts of Justice, and maintain them in the
discharge of thejy Dbroper functions, is ag
established and free from doubt when
sldered on authority,
and about as well in e
which eould fing
question it, eould in the nature of things be
expected to bhe.

But it may be said that ihig reasoning, if
cerrect as to territory forei
or, and as to which his rights and duties are

simply and solely those of g conqueror by force
of

tio
ritory of the Uniteq
Powers and dutieg of the president ang the
other departments of
already fixed, ang are dependent on the con-
stitution and laws of the Unijtedq Btates, and
limited to the poTw
by thenz; and that these laws do ot give
the president the BOower to establish a court
like this, and therefore that he has not that
bower. It is quite certain that o
would have no such pPower;
stead of looking for it to the ¢
laws of the Tniteq States alone, T have look-
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It a system of govermment
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the time. I have inveked also the fact that
e was by virtue of that office, as con-
mander of the Forces of the United States,
polding in armed belligerent occupalion the
country in which the court was esfablished,
apd in which its powers and authorily are
now prought in guestion. Is this couniry,
for the purpose of determining the powers
and dutles of the commander-in-chief of the
army and navy of the DUnited States, to be
decmed domestie, or is it to be deemed for-
eign territory? What ave the relations of the
forees of the United States, and of their coim-
mander, lo these districts of country as they
enter them, expelling the forces or the
enemy? Is he ihbe chief cxecutive of ihe
country of which these districts are a part,
and is he nothing more; and are his powers
and duties those of chief executive only?
Has he in this country subjected to his arms,
gnd while in armed helligevent accupation
of it, with the forces under his command, has
he by law the same powers and duties as he
would have in Massachusetts or New York
in time of profeund peace, and hag he no
others? THas war given lhim no powers in
law in addition to those possessed by him in
time of peace? Having in war broken down
the hostile power of it, and driven its forces
out of it by the military force under his
command, has he no new powers there by
reason of that fact? When his subordinate
officer, Admiral Farragut, landed there from
the deck of the Hartford, did he carry with
him ne right to power not commonly enjoyed
Ly the president in other ferrifory of the
United States? Did Lis rights as conqueror
ecase the moment his power in that character
was established? Having entered Louisiana
as commander-in-chief, at the head of his
forees victorious, was he at once remitied fo
the position, powers, and dutles of a peace
president in iimes of peace, and limited to
them? Had he none of the powers or duties
of o conqueror in a countyy subjected to his
arms? What was this country to do for a
government when the old hostile one had
been reduced and cxpelied? Was it to get
along without one as best it could? Was it
to do this uniil some new one could spring
up 1o supply the want? Were all the rights
of persons and property, nataral and acquir-
ed, the right to life, security, liberty, and
property, to be at once suspended, and was
the rule of pbysical force to override them
all? The right of a conquerol to govern a
country held by him by right of conguest,
is well established on authority. The cases
which establish this right, however, relate
to the conguest of a country foreign to the
congqueror, and ag to which he has ne rights
and is under no restraints, except those

which come from the fact of conguest alone, -

and not to one which is of right a part of his
own proper domain, In this case, the terri-
tory over which the government of the Unit-
ed States had acquired, as we have supposed,

(Case No. 18,148) U. 8. v. REITER

quest, helonged of right {o it as a part of ifs
own domain, and it remains Lo be considercd
whether that fact makes auy difference in
respect to the right by the Iaws of war to
govern a counlry conquered.
It may be said that the aci of the United
States in this case, had not the usual effect
of a conquest of foreign territory; that im-
stead of acquiring ancw the righis of a con-
queror, the Tnited States by this conquest
{as I for the sake of convenicnce have called
ity has but removed the obstacles to the en-
joyment of its pre-existing rights, and has not
acquired any new ones of a congueror. As
we hive seen, the foundation of the right ot
a congueror to govern conquered territory,
and for that purpesc to establish provisgion-
ally civil ingtitufions in it, is necessity, and
that chiefly the necessity of the conyuered
country amd itz inhabitants. A governuent
of some kind ihey must bave, for no com-
munity can exist without it. The power of
the congieror has overridden and subjected
ali other powecer, and this necessity can Dbe
supplied from no other source than him, for
he holds for the time being all power,
Whilst this continues to be the case, what is
there in the case in question of Louisjana
which should make it different from a for-
eign country? The inhabitants of that coun-
try owed allegiance to, and were entitled to
the protection of the government of the Unit-
ed States, it is said familiariy, and this is
quite true in the sensc in which the remark
is nsually made. But did the Tnited Btates
ever at any time, or under auy circumstances,
owe the people of this territory a protection
and governwent which would supply ail. or
any considerable part of their wants in this
respect? It the govermment of the Uniteid
States should afford to this couniry all the
protection and aid—should perform for it all
the governmental oflices, which it by virtue
of the constitution and laws of the land was
ever bound, or had a right lo do, Low far
would this go towards supplying the wants
of the country in that respect? Tg it not
quite ceriain, on lookiug into the law on the
subjeet of the relations, rights, and duties
of the federal government fo the tract of
ecountry in question, or any other tract em-
braced within the state, that with the federal
government in full function, and ail its du-
ties fully performed, a very small porfion of
the governmental necessities of the country
would be supplied? ;

1t iz a fact familiar to us all, that undet
our system of government, almosi all the
governmental aid needed by our pecple is
due to them from the local depositories of
power, the state governments—ior most pur-
poses within their own territory sovereign.
These govermnents, under our system, are
the repositories of nearly all of the powers of
government in erdinary times in familiar use
among us, and whether they be applied by
the state itself, by its own officers directly,

some rights in the nature of rights of con-

or be allotted out in parcels to smaller gov-




U. 8. v, REITER (Case No, 16,146) [27 Fed. Cas, Page 7’76]
Erlmentsi districts, such as Countles or par- & provisiona] tribunal fop
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by the officers of throse localitie
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walks of life,
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office op affect, enabling or testraining, pro-
tective op DPunifory, of that g0vernment,
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tained from, one end of fhe land to the other?
: Ower—the gne ip
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which thege Very unfortunate Criminals novw
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to do sp, But thig district or territory had
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the efforty of the sovernment tq subject it o
law ang duty, However the act or secession
was effeciug] taw,  thig district hag in
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lations with the government of the Uniteq
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eture of the court In its origin
-ithout warrant in Iaw. That lnas-
s the constitution and laws of the
ates give 1O anihoriiy to the presi-
dent 1o establish such a court, he has none,
and that his act in attempling to establish it
is ineftectual, from want of constitutional
and legal power in him: while the learned
coansel for the accused Louis concede that
the president, as commander of the forces of
the United States, had authority by the laws
of war to establish it, and {hat it had orig-
inally all the powers by him attempled to he
conferred, put insist that these powels have
ceased, Dy reasol, as 1 undersiand the argu-
ment, of the organization of a civil govern-
ment here which supersedes the milkitary. I
pass to eonsider the guestion presented by
this argument. 1f a congueror in & con-
guered couniry have a right to set up & gov-
ernment in it, when docs ihat right cease?
Or, rafher, if he have such a right, and ex-
ercises if, when doeg the power of the gov-
ernment so set up cease? I answer, first, it
will terminate pecessarily whenever the
power which formed it ghall terminate, or be-
come uunable to gupport it And, secondly,
whenever that power shall for any cause
voluniarily bring it to an oend. That the
power of the federal government here has
not been terminated, 1 need no argument to
prove. 1% certainly has not beel expelled,
and it guite as certainly has not been with-
drawn., It remains, we all fecl and realize,
the great, bencficent, paramount, and only
power here; able ever to support and sup-
porting itself, and furnishing and supporting
every government office and function bere.
Bt on this point, as well as the one to
+which 1 have cifed the cases above referred
to, some of ihose cases speak as authorities.
In two of those cases, at Jeast, in which the
power of the provisional government and the
provisional courts was gustained by the su-
preme court of the United Siates, it was 50
upheld in territury belonging, aside from
military accupation and of right to the do-
main of the United States, and over which
that government had powers of government,
full and complete, for all purposcs, as any
sovereign or siate hasg ordinarily within iis
own territory; rights not limited to its ex-
ternal matters slone, oT chiefly, as are those
of the United States in ferritory lying within
one of the states, but embracing powers
for all the details of local administration,
legislative, executive, and judicial. And even
there, where the United States had by the
constitution, powers of government ample
for all purposes, the power to continue in
forece a provisional government long after
military occupation had ceased, and when
the rights of the United States there depend-

ed not at all op military power or belligeren-
¢y, but wholly on compact betsreen the for-
mer soverelgn and itself—even there, in terri-
tory confessedly belonging to the United

States, and in time of peace, and in ihe ab- -

sity, the provi
provisional courts
extent, and were a

cases {
164) the court say
what has been said is, that the civil gov-
ernment of California, organized as it was,
from a right of conquest, did not cease ar
@ defunet in consequence of the signa-
fare of the treaty ot firom ity ratification.
We think it was continued over a ceded con-
guest, without any violation of ihe constitu-
{ion or laws of the [Jnited States, and that

becom

manded and law

purYposes,

siona

gre

(Case No. 16,1

until congress legislated f
upon foreign goods, &c., Wwete legally de-
Tully received by Mr, Harri-
son, the collector of the port, who received
his appointment, &e., from CGovernor Ma-
son.”’

These cases, in deciding that a provisional
government may b
tary power of the
belonging to it, not held in military oceupa-
tion, or jure belli,
fact ihat this country belonged, for some
to ihe United States, aside iroml
{hose coming from conquest and military oc-
cupation, did pot iake it from the applica-
tion of the general principle that the congquer-
or in counquered territory, has the right to
govern it and to e
may deem expedi
tory, on the contrary, i on the same foot-
ing in that respect as tervitory strictly and
for all purposes foreign.

46) U, 8. v. REITER

gence of military power or military neccs-
sional government and the
were upheld to the fullest
djudged to continue legal-
1y and practically in force as instruments of
tho federal government antil it shoutd, by its
constitutional action, threugh its legislature,
otherwise provide.
Cross v. Harrison, 16 How. 157 U. 8.1

Tn the earlier of those

. “Qur conclusion from

or it, the duties

e maintained by the nriii-
United States in tarritory

go far to prove that the

stablish government &8 he
ent; but that guch terri-

There is no pretence that the federal gov-

eral other officer
eral, and others,
recently under t

ernment has in any manner directly brought,
or sought to bring, the iabors of this court. to
a cloge. Having
proceed in the p

egtablished it, and bade it

crformance of its mission, it
will continue (the power which established it
continuing) until that power shall revoke its
eommission, ot O
tinuance. But it
ment has be

therwise decree its discon-
is said that a civil govern-

en established here, and ihat
therefore the proper sunctions of the provi-
1 one, and among others, the functions
of the provisional court, have ceased. It is
quite true that
tending to

s0me measures apparentiy

the establishment of a civil gov-
ernment have been taleD. Members of con-
ss were elected in 1862, and were admit-
ted to seats in the national legisiature. Sev-

5—a OYErnor, attorney-gen-
have also been elected more
he direction of the military

anthorities. A convention for the revision
ot the constitution of the state has been
clected and convened. These things look
like measures for the organization of a state
government, and measures of this kind puar-

sued may in course

of time lead to such &

congummniation, at the pleasure of the federal




U. 8. v. RETTER (Cage No. 16,148)

government.  That gl these things have
been done under and by virtue of the foster-
Ing care of the Tederai

ercised by the miiitary arm of it, no one at
all acquainteq with the facts wil] dounbt,

Waiving for iLe preseut, however, ag unnec-
5331y to be considored here, the question
whether thege movements have Hiejp founda-
tlon in and derive their vital principle from the
state or from federal sources; and, whether in
Use, as sorae of them are, they ave in fact in.
stramoents in ire hands of the defunct state,
or of the living federal Power, it is quite epp-
tain and sutlicient for bresent purposes, that
the fedoral goveroment has not voluntarily ah-
dicated and resigned to them, p 0r generalily,
the funetiong of government, certainly nat
those of the Drovisional court, Such a general
survender alone could Lkave divested the power
of this conrt, for there is no bretence that the
federal government has singled out certain
boweors, and among them the Dowers hereto-
Tore exercised by this court, ami so parted with
them as to he unable to recall gr excreise
them. 'The wyhole 'Ary,

ea, that ciyil Rovernment as
4 whole, has hagn cstablished here, and all the
Dower to exercise it resigned into the handg of
state authorities, 71n short that the state is
again in possession of all the governmental
Dowers. which gof right, under ouy Systum, he-
long to the state, in contradistinetion to the
federal fovernment, apg that the Uniteg
States retain only what are designed under ogr
systom of government, ordinarily to he CXT-
cised Dby the federal sovernment in aill the
stales in times of peace, and that Loth parties
are, in fact, remittad to their
the constitutional Rovernment fy
pied by them, and the same ag are now geen-
bied by the loyal states. At the time this meo-
tion was made (and everyvthing must relate to
that time} there Was not a i
Loulsiana vvithin the federal Iineg baving any
reasouable pretence gof authority from any oth-
Cr' source than the federal government. The
United States distriet and circuit court, then
in aperation here, were and are the constitn-
tional couris of that government, Al else were
creations of the military pawey of the federal
sovernment,

The learnecd argument of Mr.
Drosecuting attornzy of thig court, on that
point, was entirely corvect, All the govern-
mental funetions in exercise k
ot only courts of iusti 'S,
all the judges, ofiicers, anqd instroments by
whicl they were performed ang aperated,
were those of the federal government, apg
WWere appointed, commissioned, animated, sys-
tained, and moved hy that Power alone,
brovisional court fop the
the court of the federal

and will continne to
exelcise lightfully 4 Jurisdiction commensurate
with its charier, so long ag the rresident or the
government he represenuts, shall wiy it, ana
shall uphold it for that purpose » and whatever

Lamont, the
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other instifutiong may h
lowed to come into exis;
this court will ot cease, or go ont of ex.istence:
or be shorn of 4ny of its powers or Proportion
by reason of the fact that some modicun, of
them or of other Dowers of eivil government’
have been aliotted by the colnmon parent— 4,
federal gevernment—io other institutions op in-
strumentalities,

Somethjng was said on the argimnent
the Iaws which these courls should adm

the conquered country,

aboug

entirely
will of the conqueroy, adoptg
them in use at his pleasure, Those foung in
use at the time of the conguest may he contin-
ned in use by him or laid aside at hig Dleasure,
If continued ip use, however, they becoma his,
and derive theiy force and efficacy from him
i . In the cageg cited
S made and introduceq
by General Kearuey, representing the Bovern-
nent of the conqueror, called the "Kearngy
Code.” In tLe absence of any provision gp
the subject, in such a case courts of justiep are
Dot bound to adhere to any particuiar system.
This cowrt iz commissioned to adniinister Jjus-
tice, and np ¢ of laws ig Dbrescribed for i,
It may adopt such rules 48 mMay gcem wise ang
expedient, whether cor i
tem in use here at the time of the conquest, or
differing from i, It has ahvays Administereq
Justice according to the (lode of Louisiana, and
50 have ail other courts here, not because it
was hound by that Code, ds 1w of the state,
but because it seemed expedient gng wise to
continue along ungder the system found in use
here, rather than introdtuce a new one. Thai
System had had the sanction of the Drevious
state government, and wag o doubt suited to
the occupations, habits, ang wants of the peo-
ple. The transactions whicl would hecome sub-
Jects af Investigation had been entered into pn-
der and in reference to it as the systom hy
whicht they wouid be construed ang enforced.,
Moreover, it was already in use, and had better
be continued in use and a change avoided, un-
e decided canse 3 change wag
deeme] necessary, Having adopted that as
the rule in the courts here it became law to
them as well ng to society bere, and they ywere
bound to adhere to it and administer Justice nc-
cording to it go long as it ctontinued to he the
The conrts hepe have always done that,
and it is not Drobable that the laws of Louisi-
aua have ever been more closely adhered o
in the adminigtration of Justice hLere than they
bave been during the time of the government
of the comntry by the federal authorities, since
the oecupation of it by their forces,

In the cages citeq above from Qaltfornia
(Cross . Harrison, 16 How, 57 U. 8] 184;
Leitensdorfer v, Webb, 20 How, [61 T. 8.]
176; and Jecker v, Montgomery, 14 How, [55
T. 8] 498 the previously-existing systems of
law were ignoreq and a new ang original sys-
tem introduced, which course received the
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sanction of the supreme court of the United
giates In those cases; and in the case citec_i
from Maine (U. 8. v. Rice, 4 Wheat. [37 . 8]
234) the British govermnent made 4 new anql

ritoty was held by it, and that course received
the sanction of the same court of highest au-
thority, in the case referred to.

I have not cited authority for everything I
have said in this opinion—perhaps not Lor ¢very
doctrine I have declared. I have, nowever, re-
ferred to the court of higlest authority in such
cases of any tribunal known among men, and
to the decisions of that comt, quite in point, for
every principle and doctrine claimed in this
opinion, which is nol so plain and evident as to
make reference to cases Lfor authoriiy unaeces-
gary and inexpedicnt, and for the omission to
cite them to such points, I have the very high
guthority of the supreme court of the United
States, in the case of U. 8. v. Rice, 4 Whent.
{17 U. 8] 254, above referred te, that in cases
like that “too clear to require aid from anthor-
tty,” it is not well to encumher an opinion with
them.

In addition to the cascs already commented
on, I will refer to several more having impor-
tant bearing on this question, not as establish-
ing any new principle or sustaining any old cue
not hetter sustained by more modern and on-
guestionable authority already referred to,
though equally conclusive of the principle with
them; but as furnishing, perchance, to some
mind, some new view, reasen, or illustration
of a principle befter estallizshed on anthority
by cases already introduced. Groting De Jure
B.ac. P.1 2, ¢ —, §5 et seq.; Id. L 3, ¢. &,
§4; Id. e 9, § 9, 14; Puff, Laws Nat. (by Bar-
beyrae) L 7, . T, §5; 14. 1 8, c 11, § 8; Byn-
kershoek, Q. J., Pub. L. 1, ce. 8, 16; Dupon-
cean’s Transl., 46, 124; Voet ad Pandect, 1. 39,
tit. 4, note 7, De Vectigalibus; Id. 1 19, tit, 2,
note 28: Id. L 49, tit. 15, note 1; U. 8. v. Hay-
ward [Case N». 15,3361; The IFama, 5 C. Rob.
Adm, 106: The Foltina, 1 Dod. 450; 30 Dogs-
heads of Sugar, & Crauch [13 T, 8. 191;
Reeves, Nhipp. 98 et seq.; U, 8. v. Vowel}, 5

Cranch [9 T. 8] 368; U. 8. v. Amold [Case
No. 14,469], 8 Cranch (13 U. §.j 10G; Hmpson
v. Bathrust, Wineh, 20, 50; Wineh, Bnt. 334,
cited Poph. 176, Hut. $2; Com. Dig. "Offi-
cer,” H, .

My conclusions, therefore, are: That at the
time of the establishment of the provisional
court for Louisiana, a considerable part of the
territory of that state was held by the forces of
the United States, in armed belligerent occupa-
Hon, That in a country so held, the authoerity
of the occupying foree is paramount, and nec-
essarily operates the exclusion of all other inde-
pendent autherity in it, That government
from some source is a hecesgity, and while the
power to give and administer government is
exclugively with & party occupying & country,
there can be no doubt that the right and the
duty are his to furpish a govermment and sup-
ply that want. That the actual military cccu-

(Case No. 16,147) U. 8. v. RENDELL

has continued from that time to the present,
and still continues, and the right and duty of
gavernroent, therefore, continue with the Unit-
ed States. That the establishment of the pro-
visional court for Louisinna, hy the president,
as commander-in-chief of the forces of the
Tnited States, while they held the territery in
which it was to exercise its functions, was an
act warranted by the law of nations. Tual so
long as the authority of the United States shall
continue, the right and the duty of it, as the
party dominant there to afford to the couniry
government will continue. That said court
has, from the time of its foundation te the
present fime, rightfully exercised its functions
in territory in which the government of the
United States hag been by foree of its arms
sovoreign, and will continue rightfully to ex-
ercise them there, so long as its commission
ghall remain unrevolked, and the power of the
Tnited States shall continue fo support it in the
exercise of them.

NOTT. The counsel of libellants in the case
of The CGrapeshot [Case No. 85,7031, referred fo
in the article on the authority of the provisional
court (4 Am. Law Reg. [U. 8.1 388), desire us to
state that that case was transferved by vwritten
agreement of parties, apd they helieve that no
ease has occeurred of a compulsory transier of
canses from the United States courts to the
provisional court,

Case Mo, 18,147.
UNITED STATES v. RENDELIL.
{1 Curi. 368.]1
Circuit Court, . Massachusetts, May Term,
1853.
Cusrous Durres—CorLiction Laws—RerortINg
ARRIVAL To COLLEGTOR.

Under the B0th section of the colleetion act
of 1790 (4 Stat. 649), if the master make re-
port of arrival, he is not liable to the penalty,
though he do mot repair to the office of the
principal officer of customs for that purpose.

This was & writ of error fo the district
conrt of the United States for the district
of Massachnsetts, bringing up the record of
an infermation fited by the disirict-attorney
against [Benjamin] Rendell, as master of the
American brig Nithroy, for mot making re-
port, within twenty-four hours, of the arrival
of the brig at the harbor of Holmes's Hole,
in the distriet of Massachusetts, from a for-
eign voyage, pursuant to the act of March 2,
1799. At the trial of the information in the
district comrt, there was a verdiet of not
guilty fcase unreported], apd the following
bill of exceptions was taken by the district-
attorney.

“A+ the trial of this cause before the jury,
the TInited Siates, by George Lant, their at-
torpey, claimed that the defendant was lia-
Lie to forfeit and pay the sum of one thou-
gand dollars, penalty, for neglecting aud
omitting to comply with the provisions of the
thirtieth section of the statute of the United

1 [Reported by Hon. B, R. Curtis, Circuit

pation of that territory by the Unifed States

Justiee]




