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has g plain and adequate remedy at law, and
further set up that the Distriet Court was
without power to enjoin the proseeution of
the suits in the state courts.

The other insurance: compamies filed a
Joint answer admitting all the allegations of
the hill. The garnishecing creditors also filed
a joint answer, raised no question as to the
jurisdiction of the court, and admitted prac-
tically all the allegations of the hill except
those upon which the plaintiff relied for re-
lief as against Fleming, which were denied.

After a hearing, the District Court over-
ruled the motion fo dismiss the bill and is-
sued a preliminary injunetion against all the
defendants. From the judgment granting a
preliminary injunction, this appeal is prose-
cuted by Fleming alone.

It is argued on behalf of the plaintiff
that, as its liability to Fleming is as yet un-
determined, it will be eompelled to litigate
that question, not only as against him, but as
against eac}i_ of the garnishecing ereditors,
and that it will be subject to double vexation
in respect of one liability and be exposed to
the danger of having judgments rendered
against it in the garnishment proeeedings, al-
though it may prevail as against Fleming.
The argument is persuasive.

[1, 2] As the appesl is only from an inter-
locutory order, extended discussion is unnee-
essary. A bill in the nature of a hill of in-
terpleader, such as this is, will lie where a
party is threatened with a multiplicity of
smits and double vexation in respect. of one
liability, although he may at the same time
seck to defeat all or part of the claim against
himself. Groves v. Sentell, 153 U. S, 465, 14
8. Ct. 898, 38 L. Ed. 785; Cleveland v. In-
surance Co. of North America, 151 Ala, 191,
44 So. 37; Alexander City Bank v. Home
Ins. Co., 214 Ala, 544, 108 So. 369. As be-
tween the Phomix Assurance Company as
plaintiff, and Fleming and the attaching
creditors as defendants, we think the bill will
lie. .

[8] The plaintiff also contends that all of
the insurance eompanies have a commumnity
of interest, and the bill is brought on their
behalf as persons similarly situated. We do

not agree with this contention. There is no .
privity between plaintiff and the other insur- -

ance companies, nor is there any right of con-
tribution among them. The liability of each
is fixed by the total loss, of which each must
bear its pro rata, according to the face of the
poliey issued. It is possible that judgments
differing in amount may bhe rendered against
the various insurance companies, but a judg-

ment against one will not affect the others.
Of course, it would be more convenient and
tend to better promote the ends of justice to
have the entire litigation settled in one suit,
but there is not sufficient eommunity of in-
terest to warrant one of them bringing a bill
on behalf of all. Seruggs & Echols v. Am.
Cent, Ins. Co. (C. C, A.) 176 F. 224, 36 L.
R. A. (N, 8.) 92; Eqnuitable Life Assur. So-
ciety v. Brown, 213 U. 8. 25, 20 8, Ct. 404,
563 L. Ed. 682. '

As to Fleming and the ereditors gar-
nisheeing the Phmnix Assurance Company,
the Distriet Court had jurisdiction to enter-
tain the bill and issue the injunetion. To
that extent the judgment appealed from is
affirmed. In all other respeets it is reversed,
without prejudice to any of the parties, Ap-
pellees to pay eosts of appeal.

Affirmed in part.

Reversed in part.

A. RUSSO & CO. v. UNITED STATES et al
No. 5579,

Circuit Court of Appeals, Fifth Circuit.
April 14, 1930,

Rehearing Denied May 12, 1930.
1. Carriers &=173.

Railroad may eontract for movement of
freight over conneeting esrriers by land and
water for shipment to or from foreign eoun-

try.
2. Carriers &=1(76, 177(3).

Railroad econtracting for movement of
foreign shipment over connecting earriers
without limiting liability may be held for
delay or damage occurring at any point.

8. Carriers €=180(2).

Carrier may become party io through
shipment and limit responsibility to damages
and delay oceurring on its own line after re-
eeiving goods.

4. Carriers &=173,

Railroad and steamship bills of lading
covering shipment from foreign country held
to constitute entire contract, and must be
construed together.

8. Carriers €177 (4).

Under railroad and steamship bills of
lading eovering shipment from foreign coun-
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" try, railroad held not liable for damage to
goods while in custody of ship.

RBillzs of lading covered shipment of
peeled tomatoes from Palermo, Italy, to
New Orleans, and from there to Chicago,
1ll., by railroad. Through bill of lading
issued by railroad was divided into two
gections, the first section covering car-
rizge wp to American seaboard and see-
ond section covering carriage from sea-
board to destination. The first section
contained provision that shipper or owner
assumed all insurable risks, whether due
to perils of the sea er otherwise. Steam-
ship bill of lading contained no provision
respecting railroads Hubility for damages
which might resulf,

6. Shipping €142,

Notice of apparent damage required by
steamship bill of lading before goods are re-
moved from vessel held not equivalent to
elaim for damage.

7. Shipping &=142.

Claim for damages under steamship bill
of lading must be in sufficient detail as to
nature and amount to warrant payment if
claim is well founded,

8. Shipping €=142.

Provisions of steamship bill of lading re-
garding notice and claim for damage held
reasonable.

Bill of lading required notice of loss,
damage, or delay to be given in writing to
veszel's agent within thirty days after re-
moval of goods from custedy of vessel, or
in cases of failure to make delivery with-
in thirty days after goods should have
been delivered, provided that notice of
apparent loss or damage be given before
goods were removed from custody of ves-
sel. Written claim for loss, damage, or
delay was required to be filed with vessel’as
agent within six months after giving writ-
ten notice. Bill of lading further provid-
ed that no suit to recover for less, dam-
age, delay, or failure to make delivery
ghall be maintained unless ingtituted with-
in one year after giving of written notice.

9. Shipping €142,

Quit for damages to shipment of toma-
toes not filed until more than year after de-
livery held bharred by one year limitation un-
der steamship bill of lading.

Bill of lading contained provision that
1o suit to recover for loss, damage, delay,
or failure to make delivery shall be main-
tained unless instituted within one year

- after giving of written notice of claim for
damage.
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10. Admiralty €=12.

Suit for damages to foreign shipment
under railroad through hill of lading against
railroad held cognizable in admiralty.

Damages sued for occurred on ocean

voyage to which railroad had made itself
a party, although in a limited way, and so
far as consignee was concerned goods
moved on bill of lading issued by railroad
company.

11, Admiralty €=118.

Thongh libel was erroneously dismissed
for want of jurisdiction, appellate court was
not required to reverse decree, where dis-
missal was proper upon faets,

Appeal from the District Court of the
United States for the Eastern District of
Lonisiana; Wayne G. Borah, Judge.

Libel hy A, Russo and Company against
the United States of America and another.
From a decree sustaining exceptions of hoth
respondents and dismissing libel, libelant
appeals,

Affirmed.

Eberhard P. Deutsch, of New Orleans, La.
(Single & Single, of New York City, and
Deutseh & Kerrigan, of New Orleans, La.,
on the brief}), for appellant. :

Edouard F. Henriques, Sp. Asst. in Ad-
miralty to Atty. Gen, and W. B. Spencer,
Jr., Asst. U. 8. Atty., both of New Orleans,
La. (W. L Connelly, of New Orleans, La.,
Atty. for United States Shipping Board
Merchant Fleet Corporation, on the brief),
for appellee United States.

R. E. Milling, Jr., of New Orleans, La.
(Milling, Godchaux, Saal & Milling, of New
Ovleans, La., on the brief), for appellee
Missouri Pac. R. Co.

Before BRYAN and FOSTER, Cirenit
Judges, and GRUBB, District Judge.

FOSTER, Cireunit Judge.

Appellant filed a libel against the United
States and the Missouri Pacific Railroad
Company to recover $1,765 for damages to
a shipment of 1,000 cases of peeled tomatoes
from Palermo, Italy, to New Orleans, by the
steamship Beantie, and from that port to
Chicago by the railroad, alleged to have been
caused by sea water on the ocean voyage.
The railroad eompany filed an exception chal-
lenging the jurisdiction of the court to en-
tertain the claim in admiralty. The United
States filed an exception setting up no cause
of action and laches, and that the right of
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action wag barred by limitations. in the hill
of lading. : AR

A hedring was had on the pleadings and
two bills of lading filed as exhibits and a
stipulation as to the time of delivery of the
goods. _ o

. The material facts shown are these, The
tomatoes were shipped from Palermo by S.
A. Henry Coe & Cleriei, consigned to the
order of Norton England, assistant freight
agent of the Missourt Paecific Lines at New
Orleans, and a hill of lading was issned, dat-
ed October 12, 1927, and signed by the Union
Gulf Steamship .Company, Ine., as agents
for the United States Shipping Board. This
bill of lading contained the following clanse:

“Notice of loss, damage, or delay must be
given in writing to the vessel’s agent within
thirty {30) days after the removal of the
goods from the custody of the vessel, or, in
case of failure to make delivery within thirty
(30} days after the goods should have been
delivered: Provided, That notice of apparent
loss or damage must be given before the goods
are removed from the eustody of the vessel,
and proper notation made on the receipt giv-
en to the vessel for the goods shall constitute
the notice herein required. Written elaim for
loss, damage or delay must be filed with the
vespel’s: agent within six (6) months after
giving such written notice, TUnless notiee is
given and eclaim filed as above provided,
neither the vessel, her owner, nor agent shall
be liable. No suit to recover for loss, dam-
age, delay, or failure to make delivery shall
be maintained unless instituted within one
year after the giving of written notice as pro-
vided herein.” - ,

On October 13, the next day, the Missouri
Pacifie, through an agent in Palermo, issued
a through bill of lading for the goods from
Palermo to Chieago, consigned to shipper's
order, notify A. Russo & Co,, Chieago (ap-
pellant). This second bill of lading rwas
divided into two seetions, the materia) parts
of which are as follows;

“Section I,

“With Respect to Carriage up to American
Seaboard. '

“The Missonri Pacific Lines agrees to
eanse the property above “described to be
transported by carriers to be designated by
the shipper, or in default of such designation
to be selected by the Railroad Company or
and on behalf of the shipper or owner sub-
jeet to the terms and eonditions of the said
carriers’ several receipts and hills of lading
including any special elauses printed, written

or stamped thereon from Palermo per steam-
er “Scantie” or other steamer to the port of
New Orleans and there to be delivered to the
Missouri Pacifie Lines. The Missouri Paeifie
Lines shall hold for the benefit of shipper
or owner -all receipts and bills of lading is-
sued by participating earriers but shall not
be liable for any loss, damage or delay to said
property and it is agreed that any elaim or
demand for loss, damnge, or delay shall be
made against the carrier in possession of the
property at the time suck loss, damage or de
lay cecurs. The holder hereof expressly rati-
fies and accepts all of the conditions set forth
herein and waives any right to prior inspee-
tion of bill of lading or receipt of any ear-
rier participating in the transportation of
the property covered thereby, The shipper
or owner assumes all insurable risks whether
due to perils of the sea or otherwise, * * *

“Section 1T,

“With Respect to Carriage from American
Seaboard to Destination.

“The Missouri Paciflc Lines agrees that
upon delivery to it, at ship’s side or steam-
ship dock or at any of its wharves, of the
property above described, to receive the same
subject to the classification and tariffs on file
with the Interstate Commeree Comrnission
in effect upon the date of such delivery and
to earry said property subject to said elassifi-
cation and tariffs and at the rate of freight
therein provided for transportation, subjeet
to conditions of .the bill of lading printed on
the back hereof, to the usual place of deliv-
ery at the destination thereof if on its route,
otherwise to deliver it to another earrier on
the route to the said destination.” .

This bill of lading also contained the fol-
lowing clanse: : :

“Claims for loss, damage, or injury to
property must be made 'in writing to the
originating or delivering carrier or carriers
issuing this bill of lading within six months
after delivery of the property. * * *»

Delivery from the ship to the railroad at
New Orleans was completed November 11,
1927, and notice of apparent damage was
given at that time. A claim for damage was
made fo the agent of the ship on May 17,
1928. The goods were delivered to appellant
at Chicago, November 21, 1927. No notice
of damage was given after the delivery in
Chicago. The libel was not filed until De-
cember 14, 1928,

The Distriet Court sustained the exeep-
tions of both respondents and dismissed the
libel,




42

[1-3] Tt is plain that the claim for damages
was not made until more than six months
after the notice of apparent damage was
given to the ship, and less than six months
after the delivery in Chicage. It is contend-
ed that the limitation began to run from the
delivery at Chicago, and therefore the claim
was in time. There is no doubi that a rail-
road company may eontract for a movement
of freight over connecting earriers by land
and a earrier by water for a shipment to or
from a foreign eountry, and, if it does so,
without ressonable limitation of its liability,
it may be held for delay or damage to the
goods oeeurring at any point, whether on its
own line or that of a connecting carrier. But
it ig also true that a carrier may make itself
a party to a through shipment and limit its
responsibility to damages and delay oecur-
ring on its own line after it has actually
received the goods. Northern Pac. Ry. Co.
v. Am. Trading Co., 195 U. 8. 439, 25 S.
Ct. 84, 40 L. Ed. 269; Mo. Pac. Ry. Co.
v. McFadden, 154 U. 8. 155, 14 8, Ct. 990,
38 L. Ed. 944; Railway Company v. Me-
Cavthy, 96 U. 8. 258, 24 L. Ed. 693; Myrick
v. Michigan Cent. R. Co, 107 U. 8. 102,
1 8. Ct. 425, 27 k. Ed. 325; Oregon-Wash.
R. & Nav. Co. v. MeGinn, 258 T. 8. 409,
42 8. Ct. 332, 66 L. Ed. 689,

[4,5] The bills of lading constituted the en-
tire contract of carriage in this case. Con-
struing them together, as must be done, it is
evident that the railroad intended to act only
as the agent of the owner of the goods,
whether shipper or holder of the bill of lading
it issued, in respect of the ocean voyage. It
follows as a necessary conclusion that the
Missouri Pacific Company was not liable for
any damage to the goods oceurring while in
the eustody of the ship.

[6-8] Notice of apparent damage is mnot
equivalent to a elaim for damage. The ap-
parent damage might have proved on further
inspection to have been too slight to warrant
a claim. The carrier was entitled to have the
claim presented with sufficient detail as to the
nature of the damage and the amount of loss
to warrant payment if the claim were well
founded. The provisions of the steamship
phill of lading were reasonable and must be
given effect, Bombace v. Am. Bauxite Co.,
39 F.(2d) 867, decided April 7, 1930; An-
chor Line v. Jackson (C. C. A.) 9 F.(2d)
543; Ga, Fla. & Ala. Ry. Co. v. Blish Mill-
ing Co., 241 U. 8. 190, 36 8. Ct. 541, 60 L.
Ed. 948.

{9} Furthermore, as libelant has no claim
against the railroad company, the limitation
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for bringing suit would apply. As suit was
not filed until more than a year had elapsed
after the delivery, either at New Orleans or
Chieago, the suit was barred.

[10] A close guestion is presented as to
whether the claim against the railroad is
cognizable in admiralty. The damage oe-
curred on the oeean voyage, and the railroad
company had made itself a party to that
transportation, although in a limited way.
So far as the consignee was concerned, the
goods moved on the bill of lading issued by
the railroad company. That document was
the muniment of title required to secure de-
livery. We think there was jurisdietion in
admiralty to determine liability as against
both respondents. :

[11] That the libel as against the railroad
company was dizmissed for want of jurisdie-
tion does not require a reversal. To do so
would be to give effeet to a technieality as
opposed to a proper disposition of the case
on the merits and would serve no good pur-
pose. The hearing on the exceptions had all
the elements of a trial on the merits to deter-
mine lizbility. The dismissal of the libel was
right on the facts before the court. 1t is im-
material that as to the railroad it was put
upon the wrong ground. The Mabey and
Cooper, 14 Wall. 204, 20 L. Ed. 881; The
Syracuse, 12 Wall. 167, 20 1. Ed. 382; The
Wanata, 95 U. 8. 600, 24 L. Ed. 461; Sulli-
van v. Iron Silver Mining Co., 143 U. S. 431,
12 8. Ct. 555, 36 L. Ed. 214,

The record presents no reversible error.
Affirmed.

SHIZUKO KUMANOMIDO v. NAGLE, 1m-
migration Com’r.

No. 5945.

Cirenit Court of Appeals, Ninth Cireuit.
April 7, 1930.

t. Allens &=44 — Commissioner General of Im-
migration — Rules and regulations.

Rules and regulations preseribed by Im-
migration Commissioner, if conflicting with
congressional act or treaty, held to that ex-
tent void, otherwise to have force of law
{Const. art. 6, ¢l. 2; Immigration Law 1824,
§ 24 [8 USCA § 222]).

2. Aliens €=44 — Commissloner General of Im-

migration — Rules and regulatiecns — Treaty
-~ Interpretation.

Rules and regulations preseribed by Im-
migration Commissioner held entitled to con-



