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cages, where the federal government has an
undoubted jurisdiction, a State government
can punish the same act. The point is. not
439%] *whether a State may not punish an
offense under an act of Congress, but whether
the Btate may inflict, by virtue of its own sov-
ercignty, punishment for the same act, as an
offentse agrinst the Staté, which {he federal gov-
ernment may constitutionally pumish.

If this be so, it is a great defect in our sye-
tem. For the punishment under the State law
would be no bar to a prosecution under the law
of Congress. And to punish fhe samc act Dby
the two governments would viclate, not only
the common prineiples of humanity, but would
be repugnant to the nature of both govern-
ments. If there were a concurrent power in both

- governments to punish the same act, a eonviction

under the law of either could be pleaded in bar
to a prosecution by the other. But it is not
pretended that the conviction of Malinda Tox,
under the State law, is a bar to a prosecution
under the law of Congress. Each government,
in preseribing the punishment, was governed
by the nature of the offense, and must be sup-
posed to have acted in reference to its own sov-
ereignty.

There is no principle better established by
the eommon law, none more fully recognized
1 the federal and State constitutions, than that
an individual shall not be putin jeopardy twice
for the same offense. This, it is frue, applies
to the respective governments; but its spirit
applies with équal forge against a double pun-
ishment, for the same act, by a State and the
federal government.

Mr. Hamilton, in the thirty-second number
of The Federalist, says thers is an exclusive
delegation of power by the States to the federal
government in three cases; 1. Where in ex-
press terms an exclusive authority is pranted;
2, Where the power granted is inhibited to the
States; and 3. Where the exercise of an au-
thority granted to the Union by a State would
be *“‘contradictory and répugmant.”

The power in Congress to punish for coun-
terfeiting the coin, and also for passing it, is
exercised under the third head. That a State
ghould punish for deing that which an act of
Congress punishes, is contradictory and repug-
nanf. This is clearly the case, whether we
regard the nature of the power or the infliction
of the punishment. Aa well might a State
punish for treason against the United States, as
for the offense of passing counterfeit coin. No
government could exist without the power to
punish rebellion against ifs sovereigaty, Nor
ean @& government protect the coin which it
ereates, unless it has power to punish for coun-
terfeiting or passing it. If it has not power to
proteet the constitutional currency which it
establishes, it is the only exception in the exer-
eise of federal powers. 7

There can be no greater mistale than to sup-
pose that the federal governmnent, in carrying
out any of its sypreme functiops, is made de-
pendent on the State governments. The fed-
erazl is a limited government, exercising enu-
merated powers; bul the powers given are
440*] *supreme and independent. TIf this

nant or econtradictory than two punishments for

‘the same act. It would be a mockery of juslice

and a reproach to civilization. It would bring
our system of government into merited con-
tempi. The sixth article of the Gonstitution
preserves the government from so pgreab a re-
proach. It deelares, that “this Constitution,
and the laws of the United States made in pur-
suance thereof, etc., shali be the supreme law
of the land; and the judges in every State shall
be bound thereby, anything in the constilution
or laws of any State to the eontrary notwith-
standing.” That the act of Congress which
punishes the passing of counterfeit cein is con-
stitutional, would seem fo admit of no doubi,
And if that act be constititional, it is the su-
preme Jasw of the land; and any State law
which is repugnant to it is void. As there
cannot, in the nature of things, be two punish.
ments for the same act, it follows that fhe
power to punish being in the general govera.
ment, it does not exist in the Stafes. Such s
power in a State is repugnant in its exisbence
and in its exercise to the federal power, They
cannot hoth stand. . :
T stand alone in this view, but 1 have the
satisfaction to know that the lamented Jus-
tice Story, when this case was discussed by
the judges the last term that he atfended the
Supreme Cowrt, and, if I mistake not, one of
the last cases which was discussed by him 'in
consultation, coincided with the viewa here
presented. But at that time, on account of the
diversity of opinion among the judgés present,
and the absence of others, a majority of them
being required by a rule of the court, in con-
stitutional questions, to make a decision, a re-
argument of the cause was ordered. I think
the judgment of the State court should be re-
verged. ‘
Order.

This cause came on to be heard ort the tran-
seript of the record from the Supreme Court
of the State of Ohio, and was argued by coun-
sel; on consideration whereof, it is now here
ordered and adjudged by this court, that the
judgment of the said Supreme Court of the
State of Ohio, affirming that of the Court of
Common Pleas, in this cause be, and the same
is hereby in all things afirmed, with costs.

*NATHANIEL S. WARING and Peter [*441
‘Dalman, owners of the steamboat De Soto,
her tackle, apparel, and furniture, Appellants,

v !

THOMAS CLARKE, late master of the steam¢
boat Lude, and agent of P, T. Marionous
and T. J. Abel, owners of said steamboat
Luda, her tackle, apparel, furniture, and ma:
chinery, Appellees. "

U. 8. admiralty and maritime courts have ju!
- risdietion over casi of eollision in tide water
on Mississippi River though infra corpm®
eomitatus—act to provide for better security

of passengers. ’
1

were not the case, it could not be called a gen-
eral government, Nothing ean be more repug-
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The grant In the Constitution, extending the
judicial power “to all cases of admiralty and mefl

Howard B

1847.

jtfme jurisdiction,’” Is nefther
to be interpreted by, what w
ty jurisdiction in HEngland w
was adopted by the States o
“admiralty jurisdiction in tb
ed States Is not taken away
compion law may have conel
a case with the admirvaliy, 1
any test of admiralty jurig
matter of a contract or sery
in sdmiralty. Locality gives
ion. .
# 1n cases of tort, or collisior
high seas, or within the ebb
gs far up a river as the |
though it may be infra corf
of admiralty of the United
tlon. :
The meaning of the clausa
of the Judicialy Act of 1789;
all cases, A COMINGL law reme
law is competent to glve it,
concurrant jurisdietion in g
mon law the jurisdiction in t
away. '
© fhe Act of Tth July, 1838
304}, for the better security
gengers on hoard of vessels |
part by steam, is obligatory
except as it has been alterec
(6 Statutes at T.arge, 628),
masters of steamers navigati
United States, whether navig
in o State, or between Statc
from cng State into another |
of the United States betwe
game State or differcnt Btaty
By the law of Tth July, 18
ers neglecting to comply wi
liable fo_ s penalty of two b
recovered by suit or indicin
or disobedichce of the law sh
zvhen injury shall ocenr to p
hrows upon the miister and
the burden of proof to show
wad not the consequence of it
MUIS ease was an appei
4. Court of the United St
ana. ] )
It was a suif in admiralt;
in the District Court for th
Louisiana, by Thomas Cla
of the steamboat Luda, a1
owners, against the steamb
owners, Waring and Dalm
pensation for the destruck
means of a collision betwe
. & libel, answer, and suf
supplemental answer were
fotlows: i
To the Honorable Theodort
of the United States Di
for tl;h_e Eastern District
1 The' libel and complaint,
lnte master of the steam
Oﬂe_'.a.ns {and agent of T, 1
Pﬂ_ITISh of Iberville, in Loui
Abel, of the city of New Ot
seid staamboat Luda, her &t
ﬁ“i_z*] ture, *and machiner;
ihbela.nt; to institute this swi
tﬂat ‘De Soto, her tackle,
ure, whereof S8, 8. Sellec!
!&?‘5: master, now in the I
e port' of New Orleans, !
%lnd. flows, .and within the:
ion of this court, and &
Waring, Peter Dalman, an:

¥

Nori-—As t isdi

u . 0 _jurisdictio

:gﬁ";tm by lor:ah;lty—ehh a?:'

Fiar) See notes- to 4 L. ed.
;'.Xd.mSi;'glt;tvﬁ‘L" ed, T, 8, 3.
iﬂLRA igé-uusd_lction of !
21 ed; 7




1847

‘o punishments for
nocliery of justice
1. It would bring
nto merited cogp.
the Constitution
ym so great a re-
this Constitution,
ates made in pur-
the suprcme law
L every State shall
n the constitution
contrary notwith-
f Congress which
erfeif, coin is con.
dmit of no doubt.
onal, it is the su-
d any Btaie law
s void. As there
gs, be two punish-
follows that the
e general govern-
he States. Such a
ot in ita existénce
leral power, They

v, but I have the
;he lamented Jus-
was discussed by
it he attended the
istalke not, ome of
scussed by him in
i the viewd here
on account of the
‘he judges presenf,
majority of them
the court, in con-
e a decision, a re-
ordered. I think
ourt should be re-

heard o the tran-
he Supreme Court
18 argued by coun-
of, it is now here
\is court, that the
eme Court of the
ot of the Courf, of
:» be, and the same
ied, with costs.

i and Peter [*441
teamboat De Soto,
rniture, Appellants,

1ster of the steam-
" P. T. Marionoux
of said steamboat
furniture, and ma-

me courts have ju
lision in tide watef
ough infra ecorpud
for better security

ition, estemding the
! admiralty and mar
Howard 5;

1847 "WARING ET AL. ¥, OLARER. 441

rlsdiction,” iz nelther to be limited to, no
13%: Ji‘rllterpretéd by, what were casds of admira’
ty jurisdiciion in Hngland when the Constitufic
by JoNiopted by the Stales of the Unlon, j
Admiralty jurisdiction in the eourts of the Tni
ed States is not talen awiy because the courts a
comman law may have concurrent jurlsdiction jr
# cnse with the admiraliy, Nor is a trial by jory
any test of admiraity jurisdicetion. The suhjecl
metter of & contract or service gives jurisdictlon
in admiralty. Locality gives it in tort, or colli-

gion. . . .

cases of tort, or collision, happening pon the
mé{l‘ seas, or within the ebh and flow of the tidc,
gs. far ap a river as the ‘fide ebbs and fows.
though it ma¥y be infra corpud comitatus, courts
of admiralty of the United States have jurisdie-

1.

tio’l‘he meaning ¢f the elause in the ninth section
of the Judicialy Act of 1789, saving to suitors, in
a]l cases, a comuion law remedy when the common
law is competent to give it, is, that in cases of
concurrent jurisdiction .in aﬁmir:alty and at com-
mon law the jurisdiction in the laifer is not faken

ety .
?wTﬁe Act of Tth July, 1838 (5 Statutes at Large,
g04), for the bhegtter security of the Ilves of pas-
gengers on board of vessels propelled ia whole or
part by steam, is obligatery in all its provisions,
except ag 1t has heen altered by the Act of 1843
(6 Statutes at Large, 626), upon all ownerg and
mastere of steamers navigating the waters of the
United States, whether navigating on waters with-
in =z -State; or between. States, or waters running
from one_ Btafe Into another State, or on the coast
of the United Hiafes between the ports of the
same State or different Stafes,

By the law of 7th Juoly, 1838, masiers and own-
ers neglecting to comply with its conditions arc
liable to_a penalty of iwo hundred dollais, ta be
recovered by suit or [ndictment., And if neglect
or ¢isohedicnce of the law shall be proved to exis(
when injury shall ¢ccur €0 persens or properiy, it
throws upoh the raster and owner of a steamer
the burden of proof to shew that the injury done
was not the conseguence of it. .

THIS case was an appeal from fhp Cirerd”
Court of the United States for Enst Louisi-
ana.

It was o guit in admiralty, brought originally
in the District Court for the Bastern District of
Louisiana, by Thomas (larke, as late master
of the steamboat Luda, and as agent for het

owners, against the steamboat De Soto and her|

owners, Wating and Dalman, to obtain com-
pensation for the destruction of the Luda by
means of a collision petween said boatls.

A- libel, answer, and supplemental libel and
supplemental answer were filed, which were. as
follows:

To the Honorable Theodore H. M¢Caleh, Judge
of the United States District Court in and
for the Bastern Distriet of Louisiana.

The libel and complaint of Thomas Clarke,.

late master of the stesmboat Luda, of New
Or]gans (and agent of P. T. Marionoux, of the
parish of Iberville, in Louisiana), and of T, J.
Abkl, of the city of New Orleans, owners of the
8aid steamboat Luda, her tackle, apparel, furni-
4542*] ture, *and machinery, and who authorize
libelant to institute this suit against the steam-
Voat De Soto, her tackle, apparel, and furni-
ture, whereof 8. 8. Selleck now iz, or lately
w88, master, now in the River Mississippi, in
the port of New Orleans, where the tide ebbs
2nd flows, and within the admiralty juriadie-
t“’n_Of this court, and against Nathaniel S.

aring, Peter Dalman, and Parker, sll resid-
—_—

Nors—Ag to :]-url'sdlctién of federal ‘cou‘rté as
aected by “lgedlty—ebb and flow of tide -high
U g Ne, notes to 4 L. ed. U. 8. 404; 6 L. ed.

< 3358 L, ed.

S agmio8: 5 L. ed. T. 8. 37
8o T fralty jurisdletion of ¢ontracts, see note to
80 LR.A. 198

L. ed.

‘g within the jurisdiction of this honorable
vurt, owners of said steamboat De Soto,
nd also against all persons lawfunlly interven-

ug for their intervest in said stcamboat De Soto,”

n & eause of collizsion, civil and maritime; ang
-heréupon the said Thomas Clarke, master and
a1gent ag aforesaid, alleges and articulately pro-
pounds as follows:

First. That the steamboat Luda, wheraof
libelant was then master, was, on the first day
of Novembher Jast past, at the port of New
Orleans, and destined on & voyage or trip from
thehee to Bayou Sarah, on the River Missis-
sippi, about one hundred and sixty-five miles
from the city of New Orleans, with lading of
goods, wares, and merchandise, to the amount
of —————— in valie, or thereabouts, and
several passengers, and was at that time a
tight, staunch, and well built wvessel, of the
burden of two hundred and forty-five [tons];
and was then completely rigged, and suffi-
cienily provided with tackle, apparel, furn;-
ture, and machinery; and then had on board.
and in her servige,” twenly-two mariners and
fireman, which was a full complement of hands
to navigate and run said steamboat Luda on
the voyage above mentioned, and all the nceces-
sary officers to command said boat.

Seeond. That on said first day of November,
1843, the said stcamer Lwuda, provided and
manned as aforesaid, departed from the said
port of New Orleans, being propelled by steam,
ou her aforesaid voyage to Bayou Sarah; and,
i the prosecution of her voyage on the suid
River Misaissippi, arrived at what is ealled the
Bayon Goula bar, in said river, about ninety-
ive miles from the said port of New Orleans
. or about the hour of two o'clock A. M., of
the ‘morning of the seeond day of November,
[843; and was running as near to, or closely
*hugging” said bar, being on lier starboard,
as she could safely; whilst the said steamer
was runming in that position, pursiing the
usual track  which steamboats ascerding the
4aid rviver take under tlie circumstances, and
zoing at her usual spéed of about ten miles per
hour, at the time aforesaid, within the ebb and
tiow of the tide, and within the admiralty and
maritime jurisdiction of this honorabie court,
Carrett Jourdan, the pilot of said steamer
Luda, who was then at the wheel, and con-
trolled and direeed said boat on said voyugs,
and Levi Babeock, also the pilot of said boat,
and who was then on the hurrieane deck of
said boat, observed the seid steamboat De Soto,
whereof the said 8. 8. Selleck was then master,
of the burden of two hundred and fifty tons,
or thefeabouts, descending said river, being
propelled by *steam, and controlled and [*443
directed at the time by one James Wingard,
pilot of said boat, who then had the wheel,
steering said boat in a direction parallel with,.
and at a distance from, the course then pur-
sued by the Luda, sufficient to have passed the
said Luda without touching; and at a distance
of about niné hundred feelt or more, and in
that position, the said beats continued: to vun.
the Lude ascending, the De Soto descending,
the said river as aforesaid, until their bows
were nearly epposite to each other, when,; noi-
withstanding there was suflicierit room for said
boats to have passed each other without eolli-
sion, -and notwithstanding the said Luda was
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then in her proper pesition, running .as near
said bar as she could safely, gaid James Win-
gard, the said pilot.of the De Soto, suddenly
turned. the wheel, and threw the De Soto out
of her proper position, and changed her eourse
nearly at right angle to the one she [had)
been rumming, in a dircetion towards the Luda;
and natwithstanding the pilot of the said Imda
rang her bell, and threw her fire-doors open to
apprise fhe. De Soie of the situation of. the
Luda, the said pilot of the De Soto, either in-
tentionally and willfully,” or most grossly,
negligently, and éulpably, ran the bow of the
De Sote, wilh greatf.force and violence, foul of
and against the Luda, about or near midship
on the larboard side, and thereby so hroke and
damaged the hull and machinery of the Luda,
that the gaid Tuda.in a few minutes filled with
water and sunk fo the Lottom of said river, in
ten or (welve feet wafer, where she now lies a
total wreck, worthless, and an entire loss; and
50 sudden did she fill with water and sink, that
two of the -erew, a white man and negro, were
drowned, .or are missing and cannot be fourd,
the balance of the crew, officers, and passengers
harely escaped with their lives, and were not
able to save anything of the freight on board,
or any part of said boaf, her. tackle, apparel,
apd furniture, ete., or even .their clothes, the
whole being lost by reason of the said hoat De
Soto having run foul of and against the said
Luda as aforesaid, and sinking said .Luda as
aforesaid. . . : .

.- Third: That at the time. the collision and
damage mentioned in the next preceding article
happened, it was impossible for the steamer
Luda to get out of the way of the said steamer
De Soto, by reagon that. the former was in her
proper position, running as near to, or closely

“hugging” said bar, as she could prudently -

and safely; that.there was room enough. for

the said steamboat De Soto to steer clear of, ]

and pass by, the snid Luda, without doing amny
damage whatever, or coming in collision with
the Luda; and that if the said James ‘Wingard,

the pilot of the said De Soto, had not changed the-
direction of the said De Soto, but kept her in|

her proper position as aforesaid, and had not

refused, or at least carelessly and eulpably.

meglected; to endeavor fo keep clear of said

Luda, which it was his as well as the officers”
duty to do, of said De Soto, and which they

might with ease and safety have done, the
444*] *aforesaid collision, damage, and loss

of life and property would not have happened ;-

and libelant expressly alleges thai the same did
happen by reason of the culpable negligence,

incompetency; or willful intention of the said:

pilot and officers of the said De Soto.

" Fourth. That the said steamboat Luda, be-
fore and at the time of being run foul of,

damaged, and sunk by the said steamer De
Boto, as hereinbefore mentioned, was a tight,

strong, and staunch boat, and was, together

-with her. tackle, apparel, and forniture, and
machinery, worth the sum of fifteen thousand

dollars; and that the bLooks, papers; ete, he-’

longing to said boat, and the property belong-

ing to the officers and crew of sajd boat (ex-

clusive of goods, wares, and merchandises on
board of said boat}, belonging to various per-
sons unknown to libelant, as well the valie

thereof, were reagonably worth the sum of one
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thousand . dollarg; all of which was lost g
aforesaid, and that by reason of the said. steam;
boat Luda Laving been run founl of and sunk by
the said: sleamer De Sdto, ag hereinbeforé men-
tioned, Libelant, as master and agent of {he,
owners of said Luia, has sustained damages tq
the amount of sixtéen thousand dollars, which

mwm greatly exceeds the value of the saig
steamer De Soto; and for the payment of whick:
‘sum ,the said steamer De Soto and her OWneérs,

the said Nathaniel S. Waring, Poter Dalmap

and Patker, are liable in solido, and shovld be
‘compelled to pay.’ ’

Fifth. That all and singular the premises are
true and - within the admiralty and maritime
jurisdiction of this eourt;. in veérification where-
of, if denied, the libelant. craves leave to refep
to the depositiois and proofs to be by him ex.
bibited in’this cause; and libelant Turther
alleges, that he has reason to fear that-the sgid
steamer De Soto will ‘depart in léss than ten
days beyond the jurisdiction of this honorable

comrt.

Wherefore libelant prays, that process in due
form of law, accoiding. to the course of courts
of admiralty and of this honorable cotirt in
capses of adniiralty and maritimé jurisdiction,
may issue ageinst the said stenmboat De Soto,
her tackle, apparel, machinery, and - furniture;
and ‘the said Nathaniel 8. Waring, Peter
Dalman, and- Parker, who is the.clerk of said
boat, may be cited, as well a8 all other persons
having or pretending to hive any right, titl,
or inierest therein, to appear and answer all
and singular the matters so articulately - pro.
pounded herein. That after monition, and

other due proceedings according to the laws-

afnd usages of admiralty, that this honorable
court may pronounce for the damages afore-
said, and condemn the said Nathaniel 8. War-
ing, Peter Dalman, and Parker, and all other
persons intervening for their interest in- #aid
boat, to pay in solido the sum of sixteen thou-
sand dollars to Hbelant; and also to decree
and condemin the said steamer De Soto, her
tackle, apparel, and furniture, t¢ be sold to
sutisfy by privilege and preference the claim of
your libelant, with liis eosts in this Behalf ex-
pended, and “for such ather and further [*445
decree be rendered in the premises us to right
and justice may appertain; and your libelant
will ever pray, ete. - -
‘ ’ W. 8. Vason, Proctor.
Thomas Clarke, being duly sworn, deposeth,
that the material allegations of $he above libel
are true. ] ’
(Signed} Thomsas Clarke,

‘Upor this libel, the judge ordered admiralty
process in rem to issue against the steamboat
De Soto, and also process in personam against
the owners, citing them to appear and answer
the libel. The answer was as follows:

To the Honorable Theo. H. McCaleb, Judge
of the District Court of the. United States,
within and for the Eastern Distriet of Loui-
siana. )

And now Peter Dalman, of the eity of Li-
Fayette, in the distviel aforesaid, and Nathaniel
8. Waring, intervening for their interest in the
said steamboat De Sofo, and for answer to the
libel and complaint of Thomas Clark, as late
master of the steamboat Luda, and agent of P

- Howard 5.
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F. Marionoux and T. J. Abel, late owners of
the steamboab Luda, against the steamboat De
Sote, her tackle, apparel, ete, and against
Peter Dalman, and Wathaniel 8. Waring, and
Parker, asowners of the said steamboat De Soto,
and also agpinst all persoms intervening for
their interest in said steamboat De Soto, allege
and articulately propound as follows: ‘
“jrat. That the respondents are the true
and lawful owners of the said steamboat Dec
to. Lo -
SOSecond. That it doth appear from the alle-
gations of the said libel, and these respondents
ressly propounded and allege the fact to be
go, that the trespass, tort, or collision set forth
and alleged in the said libel, if any such did
take place in the manner and form set forth in
anid Yibel, whieh these respondents most respect-
fully deny, was on the River Mississippi, off
and near the mouth of the Bayou (igula,
about ninety-five milea above the ciby of New
Orleans, within the State of Louisiana, within
the body of a county or parish of said.Stabe, fo
wit, the parish of Therville or County of Ther-
ville, in said State. - L
Third. The tide does not ebb and flow at
the. place where the said collision, tort, or tres-
pass is alleged to have taken plage. .
" Fourth, That it is not alleged in said libel,
und these respondents aver and propound that
the aaid collision did not take place on the high
geas, or in sailing or navigaling to or from the

sea. -

Fifth. That neither the said steamboatl Luda,
nor the said stgamboat De Boto, wers, at the
time the said collision took place, or the fort
or trespass aforesaid is alleged to have been
eommitted, employed in sailing or navigating
on any maritime voyage, but were wholly em-
ployed, and then were actually pursuing a voy-
446%] age confined *to the River Mississippi,
to wif, the said steamboat Luda on a voyage
from the city of New Orleans to Bayou Sarah,
about. one hundred and sixty miles above the said
ity, and the said steambeat De Soto on a voy-
age or trip from Bayou Sgrah aforesaid to the
¢ity of New Orleans, where her said voyage or
trip was to end. ’ :

Hixth. That neither the said steamboaf Luda,
mor the said steamboat De Soto, were built,
designed, or fitted, or ever intended to be em-
ployed or used in any mannér for a maritime
or sea voyage, nor have they, or either of them,
ever been used, employed, or engaged in any
such maritime or ses voyage, but were wholly
built, designed, or intended for the navigation
of the said River Mississippi, or other rivers or
streams entering therein, and the tramsporta-
tion of goods and passengera from the said city
of New Orleans up the said river or streams to
the interior of the country, and the transporta-
tion of passengers, goods, cotton, and other
produee of the country from the landings, and
Maces, and plantations of the inhabitants on
the bank or banks of said rivers and streams to
the said eity of New Orleans, without proceed.
Ing any further down the.said River Missis-
8ippi, nearer to its mouth or to the mea, and
were hoth so employed at the time the said
collision, trespass, or tort is alleged to.have

ten committed, :

Seventh, That this honorable court, by rea-

.. WABING ET AL. V.. CLARKE. 445

pounded and articulated, has not jurisdietion,
and ought not to proceed to enforee the claim
allezed in the libel aforesaid against the said
steamboat De Sotg, or against them, these re-
spondents, intervening for their interest, or
against. these respondents in their proper per-
sons, as prayed for in and by said libel.
Eighth. That all and singular the premises
are- true; in verification whereof, if desired,
these respondents erave leave to refer to the dep-
ositions and other proof to be by them exhib-
ited in this cause. And the said respondents,
in ease their said plea to the jurisdietion of the
¢ourt, 80 as above propounded, articulated, and
pleaded, should be overruled, then they, for
further defensive answer, articulately propound
and say—
_ ist. That they admit that the said two steam-
boats did eome into collision at the time stated
in the said libel, but they. do expressly deny
that the said collision was caused or did happen
by ary faunlt, negligence, or intention of these
respondents, or the master, officers, or crow of
the said steambosat De Soto, or any other per-
son_ or persons for whom these respondents, or
the said steamboat De Soto, ean in any man-
ner be liable or responsible. -

2d. That the said collision was caused by
the fault or negligence, or want, of skill, in the
person or persons having charge or command
of the said steamboat Luda, or the piloets, of-
ficers, or crew of said steamboaf, or that the
same was by accident, for which these repond-
ents.are not Liable. o

¥3d. That the said sinking of the [*447
said steamboat Luda, and ler loss alleged in
said libel, wa3 not caused by any damage she
received in the collision aforeseid, but by the
negligence, want of slill, and fault of the per-
son or persons in charge of the said steamboat
Luda. .

4th, Thai at the time the said collision &id
take place the said steamboat Luda was nof
seaworthy, and was mnot properly provided
with a commander and other usual and necea-
sary officers of competent skill to manage and
conduet the gaid steamboat, by reason of which
the collision aforesaid did take place, and the
said boat did afterwards sink.

. fth, That the said steamboat De Soto did
suffer o great damage by the said collision, to
the amount of five hundred dollars, and these
respondents have and will 'suffer greai damage
by the seizure and detention of said steamboat
De Soto under the process issued in this case,
and to the smount of five thousand dollars.

.Wherefore, and by reason of all the matters
and things herein propounded and pleaded,
these respondents pray that this honorable
court will pronounce against the said 1jbel, that
the same may be dismissed, and the said steam-
boat De Soto restored to your respondents, with
all costs in this behalf expended. ]
- That your- honer may pronounee for the
dnmages elaimed by these respondents, as be-
fore stated, and condemn the lihelants fo pay
the same, in solido, to these respondents, and
that your respondents may -have all such other
.and further order, decree, and relief in the
premizes as to law and justice may appertain,
and the nature of their ease niay require.

Son of )] the matters and things so above pro-
12 1. ed, o

(Signed) Peter Dalman,
o : N. 8. Waring,
229
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The aupplemental bill was as follows:

To the Honoralle Theo. H. MeCaleb, Judge of
the United States District Court in and for
the Bastern District of Louisiang.

The amended and supplemental libel of
Thomas Clarke, late master of the steamboat
Luda, and agent of the owners thereof, ate.,
dgainst the ateamboat De Soto, her tackle, ap-
parel, and furniture, and againgt Nathaniel S,
Waring, Peter Dalman, and Parker, owners
thereot, ete., ete., and against all persons iater-
vening for their interest in thé steamisr De
Soto, ete, in the dause of collision, ¢ivil and
maritime, etc., filed herein by leave of this
honorable court, first granted and obtgined, to
amend his original libel herein filed and pend-
ing in said court.

And therevpon the said Thomas Clarke, as
master and agént aforesaid, doth allege and
artienlately propound, as amendatory and sup-
plemental to the allegations articulately pro-
pounded in’his said original libel, da follows:
448%] *Tirst. That st the time of the eolligion
bétweenn the said steamboats, the said De Soto
and thé said Luda, set forth and desciibed in
the second article of his origirial libsl, to wit,
o the first day of Noveinber, 1843, and for a
considerable time previous thereto, both of said
boats were employed as regular packets, riin-
ning belween the poit of New Oridédns and
the town of Bayou Sarah, situats on the bank
of the Mississippi River, about oné hundred
and sizty miles from the ‘city df New Orleans,
carrying frelght and passengers for hire be.
tween said places; and the said steamboat, De
Soto was, at the time the said éolligion took
place, réturning from the said towh of Bayou
Sarah, on 2 voyage or {rip to tle city of New
Orleans, and the steamboat Luda was, at the
sald time, going on a voeyage or t¥ip from the
city of New Orleans to the said town of Bayoun
Batah; and libelant expréssly alleges, that both
of said boats were econtracted for, intended and
adapted to, wnd’ were actually engaged - in,
hevigatifg tide watirs at the time of said col
lision, ronning and making trips between the
tity of New Orleans and the said t6wn of Bayou
Sarah, in the River Mississippl, etween wiich
places the tide ehbs and flows the entire dis-
tance; and that the place where the said ¢ol-
lision happened, to 'wit, the Bayoi Goula ‘bar,
in the River Missistippi, and alsg the said town
of Bayou Sarah, and the entire distanee be-
tween the said towi and the city of New Or-

laaiis, are within the adiniralty and maritime ]

jurisdiction of this hanoralile cairt.

Second. That on the night the collision took
place between -the said boats, to wit, ‘on the
night of the first day of November, 1843, there
were fiob twd lights hoisted out on the hurri-
cane deéck of the said hoat De Beto, one for-
ward, the other at the stern, of said béut; nor
did the master and pilot of the said boat De
Boto, or eithel of them, wlien the said boat,
then descending the said River Mississippi, was
within onie mile of the boat Luida; then ascerid-.
ing said river, shiit off the gteam of tha sapd.
boat De Soto, nor pérmit the said boat to fliat

down upon the current of siid river until thal'

£aid boat Luda pdssed the said boat De Soto, as
the liws of this State réquire boats descending
said rivér to do; when meéeting boaté mscendin
said river; and libelant expressly alleges, that
280

-|sald' thaster and pilot of the De Soto did neg-

lect or #efuse to eomply with the requiremerntg
of said law of this State; as well with the
‘usage and customs observd by all boats navi.
gating said river, and that, had the said masfer
and pilot not feglected or refused to comply
with the requirements of said law, but con-
formed theréto, and observed the said usage
and ciustorns established by boats navigating
said rivér, by shutting off the steam of the De

[had "approached within one mile of her, ang
permitted-the De Soto to float upon the curreng
of said river until the Luda bad passed the De
Soto, the said eollision would not have occurred
between the said boats, nor would the said De
*Soto have run foul of and against the [*449
said Luda, as set forth in the seecond articls of
his original libel. '

-Third. That at the time of said eollision, the
gzaid steamer Luda was edrning freight, being
employed by libelant in fulfilling certain ver.
bdl ‘contracts of aftreightment, entered inte
by and batween him and the Port Hudson, and
Clinton, and West Feliciana railroad com-
panies, and various planters, in the month of
October, 1843, to transport all the eotton, and
sugar, and produee of the country, which said
rajlroad companies and planters might deliver
on the banks of the River Mississippi, within
the cbb and Hlow of ‘the tide on said river, to the
eity of New Orleans duting the business season,
to wit, from the 1st of October, 1843, to st of
May, 1844; that the said boat Liuda would hava
earned during said period, by carrying freight
in pirsuance of said contracts of affreight-
ment, and in the fulfillment and discharge
thereof, ‘'over and above all expenses, the sum
of eight thousand dollars profit for libelant;
that by reason of the sinking and destruction
of the said steamer Luda, by being run foul of
by the said Dé Soto, as hercin and in his origi-
nal Iibel is partievlarly set forth and alleged,
libelant has been compelled to forfeit said con-
tridid gf alfreightment, and to lose the amount
of the freight which the said Lude would
have eatned by fulfilling suid contraets, which
he would have done, had he not baen prevented
Ly thé sinking and destruction of said T.uda
by the said De Soto, to wit, the sumh of eight
thousand dolars, which sum libclant “elaims
a3 damages sustained by him resulting from
said collision, in addition to the value of said
boat, Ludsa, elaimed in his original libel, to wit,
the sum of sizteen thousand dollars, which
tWo suims malke the sum of twventy-four thou-
sand dollars; and libelant expressly alleges,
that hé has sustained damages to the amount
of twentyfour thousand dollars, by reason of
the sinking and destruetion of the said steam-
boat Luda by the said boat Da Soto, and that
the said boat De Soto #ng owners arve liahle,
and ought to be compelled to pay said sum.

_ Fourth, That ali and singular the prémises
are true, in verification wheveof, " if dented,
libelant craves ledve to refer to depositions
and other proof, to be by him exhibited on
the trial of this case. : .
... Wherefore, in considérdtion of the Premises,
libelant reiterales his praver in his: original
libel, unto the ecitations of the owners of the

g | said boat De Soto, and condemnation of ‘said

bodt. and prays that the said owners niay be
Howard 5.

Soto as soon ns they discovercd ihe Luda, or
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condemned to pay, in solido, the
four thousand dollars, with g4
behalf expended to libelants,
other and further relief in the
fustice and equity may apperta

{Bigned) Tl

The supplemental answer wag
450%] *To the Honorable The

Judge of tlie United Stites I

and for the Eastern Distriet

The amended and supplemen
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aged, and guided in a proper,
lawful manner, at and before thy
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should show on the trial of this
Permitfed to do so, which shou]
lowed, that they have suffered .
consequential damages from said
said libelant has no right to recov
ages from the respondents; they t
that no suck elaim he allowad the .
,fshat these respondents and claima
Judgment, as prayed for in the orfl
and elaim, !

(Signed)

Jno. R..
Wm. Du:
Proctors for In
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condemned to pay, in solido, the sum of twenty-
four thousand dellars, with all eosls in ‘thi:
behalf expended to libelants, and for sucl
otlier and further relief in the premises as i«
justice and equity may apperlain, ete.
{Signed) '

The supplemental answer was as follows:
450*] *To the Honorable Theo: H. McCaleb.

Judge of the United States District Court -

and for the Hastern "Distriet of Louisiana.

The amended and supplemental answer of
Peter Dalman and Nathaniel 8, Waring, claim-
ants and respondenfa in the ease now pending
in this honorable court, of Thomas Clarke, late
master of steamer Luda, for himseif and cthers,
owners of said steamer, against the steamer
Pe Boto, and these respondentis with leave of
the court first granted and obtained to amend
their answer; and thereupon the said respond-
ents and claimants do ailege .and articulately
propound as foilows: . :

First. Lhey admit that the steamers Luda
and De Soto, at the time of the collision, were
actuslly engaged in the Bayou Sarah trade,
and had been s0 engaged for a short {ime pre-
vious thereto; but they deny that said boats
were contracted for or used in navigating
tide waters, and allege that the steamer De
Soto was contracted and used for the Red River
trade, where the tide neither ebbs nor flows;
and for the reasons given, and for facts stated
in their original answer, that this honorabie
court has not jurisdietion.

Becond: They deny all the -allegations in the
second article of said amended libel, and .allege
that the steamer De Soto was lightened, man-
aged, and guided in a proper, careful, and
lawful manner, at and before the time of col-
ligion, and subsequently thereto,

Third. They deny all the allegations of libel-
ant in the third article of said amended libel,
and they further say, thut even if the libelant
should show on the trial of this cause, or be
permitted to do so, which should not be al-
lowed, that they have suffered or sustained
consequential damages from said collision, that
eaid hibelant has no right to recover such dam-
ages from the respondents; they therefore pray
that no such claim be allowed the libelants, and
that these respondents and claimant may have
judgment, as prayed for in the original answer
and claim. .

{(Signed) Jno. R, Grymes,
Wm, Dunbar,
Proctors for Defendants.

Upon the two questions of fact raised in
these libels and answers—viz., 1sf, the extent
to which the tide ebbs and flows up the Mis-
8lssippi River, and, 2d, to whose fault the col-
lision was to be attributed—a great body of
evidence wak taken, which it is not thought
necessary to insert.

. On the 24th of January, 1844, the following
Judgment was entered by the Distriet Judge:

The eourt, having duly considered the law
and evidence in this cause, and for reasons
that !'Lereiuaftel‘ will be given in length and

ed in court, doth now order, and adjudge
2nd decree, that the plea to the jurisdiction be
Overruled, and that “the libelants do recover
from the steamboat De Soto and owners, Peter

451*] Dalman and *Nathaniel S. Waring, the
12 1, eq.

Thomas Clarke.

wm of twelve thousand dollars, and the costs
of suit; and it is further ordered, that the
-teamboat De Soto be so0ld, after the usual and
‘egal advertisements, and that the procecds
cheredf be deposited in the registry of the court,
subject to its further order.

From, this judgmernt an appeal was filed to
the Circuit Cowrt. :

In April, 1844, the appeal came on to be
heard in the Cireuit Court, when ‘much ad-

|| ‘litional testimony was produced, znd on the

:9th April the court ordéred that the exeeption
to the jurisdiction of the court should be dis-
missed, and the cause proceed on itz merits,

Onr the Gth of May, 1844, the Cireuit Court
alirmed the degrée of the Distriect Court, with
doste, from which an appeal was talken to thia
court. :

The eause was argued by Mr., Johnsor for
the appellants, and Mr. Crittenden for the ap-
pellces, upon the two grounds, “first, of the ju-
visdiction of the eourt, and second, on the facts
of the case. . '

The question of jurisdiction came up again,
covering additional points, in the ecase of The
New Jersey Steam Navigation Company v. The
Merchants’ Bank of Boston, which was argued
by Mr, Ames and Mr. Whipple for {he appel-
‘lants, apd Mr. Greene and Mr. Webster for the
appellees, The discussion in the ldtter case
itook a wider range than in that now under re-
view, and the reporter prepared himseli with 2
full report of the arguments of counsel, upon
the entire subject of jurisdiction. But the
court having ordered the New Jersey Company
case to be continued and re-argued, the reporter
is not at liberty, of course, to make use-of the
materials, and is oblized {0 submit the repori
of the case of the two steamboats to the profes-
sicn without any argumerits of counsel.

Mr. Justice Wayne delivered the opinion of
the court:

This is 4 Iibel in rem, fo recover damages for
injuries arising from & collision, alleged to have
happened within the ebb and flow of the tide
in the Mississippi River, about ninety-five miles
above New Orleans.

The déecree of the Circuit Court is resisted
upon the merits, and als¢é upon the ground that
the case is not within the admiralty and mari-
time jurisdietion of the courts of the United
States.

We will first consider the point of jurisdic-
tion.

The léarned counsel for the appellants, Mr.
Reverdy Johmsonm, contended, that, even if the
evidence proved that the collision took place
within the ebb and flow of the fide, the court
had not jurisdiction, because the loecality is in-
fra corpus comitatus.

Two grounds were taken to maintain that
position.

1. That the grant in the Comstitution of *‘all
cases of admiralty and maritime jurisdietion”
was limited to what were cases of *ad- {*452
miralty and maritime jurisdiction iz England
when our Revolutionary wal began, or when
the Constitition was adopted, and that a col-
lision between ships within the ebb and flow of
the tide, infra corpus comitatus, was not one of
them, :

2, That the distinguishing limitation of ad-
- 281
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miralty jurisdietion, and decisive test against it
in England and in the United Sfates, except in
the cascs aliowed in Jingland, was the compe-
tency of a court of commeon law to give a rem-
edy in a given case in a trial by jury. And as
auxiliary to this ground it was urged, that the
clause in the ninth section of the Judiciary Actl
of 1789 (1 Statutes at Large, 76}, “saving to
guitors in a}l cases the right of a common law
remedy, where the common law is compelent
to give it,” took away such eases from the ad-
miralty jurisdietion of the eourts of the United
Biates.

The same positions have been faken again by
Mr. Ames and Mr, Whipple, in the case of The
New Jersey Steam Navigation Company v. The
Merchantés' Bank of Boston. Everything in
gsupport of them, which could he drawn from
the history of admiralty jurisdiction in Eng-
land, or from what had been its practice in the
United States, a#nd from adjudged cases iz hoth
countries, was urged by those gentlemen. All
must admit, who heard them, that nothing was
~omitted whick could be brought to bear upon
the subject. We come, then, to the decisions
of these points, with every advantage which
learned recaearch, and iiigenjous and compre-
hensive deduction from it, can give ua.

It is the first lime that the point has been
distinctly presented to this court, whether a
erse of collision in our rivers, where the tide
ebbs and flows, 1s within the admiralty juris-
diction of the courts of the United Siates, if

the locality be, in the sense in which it is used-

by the common law judges in England, infra
eorpus comitatus. Tt is this point thal we are
now abouf to decide, and it is our wish that
nothing which may be said in the course of our
remarks shall be extended to embrace any other
case of contested admiralty jurisdiction.

We do not think that either of the .grounds
taken can be wmaintained. But before giving
our reasons for this conclusion, it will be well
for us to state the cases in which the instance
court. in Tngland exercised jurisdiction  when
our Conslituiion was adopted.

In cases to enforce judgments of foreign ad-
miraity courts, when. the persen or his goods
are within the jurisdiction. Mariners’ wages,
except when the contract was under seal, or
made out of tlie customary way of such con-
tracts., DBottoemry, in certain cases only, and
under many reatrictions. Salvage, when the

property shipwrecked was nof cast ashore.

- Cases between the several owners of ships,
when they disputed ameng themselves about
the policy or adveantage of sending her upon a
particular voyage. -In cases of goods, and the
proceeds of goods piratically taken, which will
458*] be arrested by a *warrant from the
court, as belonging to the crown and as droits
of the admiralty. And in cases of collision and
injuries to property or persons on the high seas.

It may as weli be said by us, at once, that,
in cases of this last class, it has frequently been
adjudieated in the English common law courts,
gince the restraining statutes of Richard IL
and Henry IV. were passed, that high geas
mean that portion of the sea which washes the
gpen coast; and that any Lranch of the sea
within the fauces terrze, where a man may

reasenably discern from shore o shore, is, or.

at least may be, within the body of a county.
232

T fact, the general rule in England has been,
since the time of Lord Coke, upon the interpre.
tation givén by the courts of common law {g
the statutes 13 and 16 Richard II. and 2 Henry
IV., to prohibit.the admirally from exerelsing
jurisdiction in eivil eases, or causes of actioy
arising infra corpus comitatus. So stornly hag
the admiralty been exeluded from what we he-
lisve to have heen its ancient jurisdietion ip
England, that a prohibition within a few yearg
has been issued in a case of collision happening
hetween the Isle of Wight and fhe Hampshire
coast; and a case of collision in the River
Humber, twenty miles from the main sea, but
within the flux and reflux of the tide, has beep
held not to be within the admiralty jurisdietion,
The Publie Opinion, 2 Hagg. 398.

It has not, however, been the undisputed
rule, nor allowed to be ihe correect interprety.
tion of the statutes of Richard. It has always
been contended by the advocates of the ad-
miralty, that ports, erceks, and rivers are with-
in -its jurisdietion, and not within those stat.
utes; meaning that the ancient jurisdiction in
such Jocalities was not excluded by the words
of -the statutes. Browne, however, in his Civil
and Admiralty Law, Vol. IL. p. 92, thinks they
were ‘within the words of the statubes; not
meaning, though, {o aflirm the declarafion of
Lord Coke, that those statutes were affirmative
of the common lew.. We think they were not,
However much every true English and Ameri.
can lawyer may feel himself indebted to the
learning of that great lawyer, and will ever be
cantious of disparaging it, it is diffienlt for any-
one to read and reflect upon the part which he
took in the controversy upon admiralty juris-
diction in HEngland, without assenting to Mr.
Justice Buller’s remarks, in Smart v. Wolf, 3
Durn. & East, 348: “With respeet o whai is
said relative to the admiralty jurisdiction in
4th Inst. 135; I think that part of Lord Coke’s
work has always becn received with great cau-
tion, and frequently contradicted. He seems
to have entertained not only a jealousy of, but
an enmity against, that jurisdiction. The pas-
sage in 4ih Inst. 135, disallowing the right to
take stipulations, is expressly denied in 2 Lord
Raym. 1286. And I may econclude with the
words of Lord Holt in that case, that in this
ease ‘the admiralty had jurisdiction, and there
is peither statute nor common law to restrain
them.’ ™ .

*Having thus adimitted, to the fullest f*454
extent, the loeality in England within which the
eourts of common law permitted the admiralty
to exercise jurisdietion im cases of collisiom, we
return. to the ground tfaken, that the same
limitation is to be imposed, in like cases, upon
the admiralty courts of the United States.

We bhave already said it cannot be main-
tained. It is opposed by general, and also by
eonstitutional considerations, te which we have
not heard an answer. R .
_ In the first place, those who framed the Con-
stitution, and the lawyers in America in that
day, were familiar with a different and more
extensive jurisdiction in most of the States
when they were-colonies, than was allowed in
England, -from the inierpretation which was
given by the common law courts to the re:
strainjng statutes of Richard II. and Henry IV
The commissions to the vico-admiralg jn fhe
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solonies, in North America, insular and ¢on-
tinental, contained a mueh larger jurisdiction
than existed in England when they were

anted. That to the governor of New Hamp-
ghire, investing him with the power of an ad-
miralty judge, declares the jurisdietion to ex-
tend “throughout all and every the sea shores,
publie streams, ports, fresh-water rivers, creeks
and arms, as well of the sea as of the rivers
and coasts whatsoever, of ‘our said provinces.”

In & work by Anthony Stokes, his majesty’s
Chief Justice in Georgia, entitled, “A View of
the Constifution of the British Colonies in
North America and the West Indies,” will be
found, at page 168, the form of the etmmission
of vice-admiral for the provinces in North
America. He says, in page 150, the dates in
the commission are arbitrary, and the name of
any particular province is omitted. "Its lan-
guage is, “And we do hereby remit and grant
unto you, the aforesaid A B, our power and
authority in and throughout our provines of
—— afore ineiitioned, ete., ete, and maritime
Iﬁbrts whatsocver, of the same and thereto ad-
jacent, and also thiroughout all and every of
the sea shores, public streams, ports, fresh-
water rivers, erecks and arms, as well of the
sen as of the rivers and coasts whatsosver, of
pur said province of F.” The extracts from
both commissions are the same. We have the
authority of Chief Justice Stokes, that all given
in the colonies were alike. The jurisdiction
given in those commissions is as large as was
gvercised in thé ancient practice in admiralty
i Tngland.” It should be cbserved, too, that
they were given long before my difficulties
gceurred between .the mother country and our-
selves; and that they contained no power com-
plained of by us afterwdrds, when it was said
an attempt was made to extend admirally pow-
ers “beyond these anclent limits.” The king’s
duthority to grant those commissions in the
€olonies has hever been, and cannot be, denicd.
In all the appeals taken from the colonial
courts to the High Court of Admiralty in Eng-
land, no such thing was éver intimated.

Was it not known, also, that, ‘whilst the
States were colonies, vice-admiralty courts
455%] *had been in all of them—in some, as
bas just been said, by commissions frém the
trown, with additional powers conferred upon
!‘.Ihem by acts of Parlimment;.in others, by
tights reserved in their charters, and in other
Eolnnies by their own legislation 7—that, wheth-
or from either source, they exercised a jurisdic-
tion over all ‘maritime contracis, and over torfs
and injuries, as well in ports &s upon the high
sens?—that dets of Parlisment recognized their
Jurisdiction a5 ofiginal maritime jurisdietion, in
all seizures for contravention of the revenie
laws?

- Was not g larger jurisdiction in admiralty
exercised in Massachusetts, throighout her
i}’hnle colonial existence, than was permitted
to the admiralty in England by the prohibitions
OF her common law courts? Were her mem.
26T8 in the convention which formed our Coh-
‘fht?tlon ignorant of it? .

& ¢ the memhers from Penndylvania asid
égut.h Caroling forgetful, that the extent of the
Amiraliy juiisdiction in the colonies had beén
¢ subject of judicial inquiry in Fngland,

courts of both of those States in revenue cascs?
—that it had been decided in 1754, in the case
of The Vrow Dorothea, 2 Robh. 246—which
was an appeal from the vice-admiralty judge
in South Carolina to the High Court of Ad-
miralty, and thence to thé delegates—that the
jurisdiction in admiralty in the eclomiés for a
breach of -the revépue laws was in its” nature
maritime, and wis rot a jurisdietion specially
conferred by the statute of William IIL. ch,
22, see. 6; a judgment which subsequently re-
¢elved the assent of all the common law judges,
in a réference fo them from the privy eouncil?
2 Rob. 246; 8 Wheat. 307, note. This, too,
after an cminent lawyer, Mr. West, assigned
ag eouynsel to the Commissioners of Trade and
Plantations, had in 1720 expressed the opizi-
ion, that the statutes of 13 and 15 Richard IT.
ch.” 3, and 2 Henry IV. c¢h. 11, and 27 Eliza-
beth, ch. 11, were not introductive of new laws,
but only declarative of the common law, and
were therefore of force in the plantations; and
that none of the dets of trade and navigation
gave the admirally judges of the West Indies
increase of jurisdiction Lieyond thdt exerciged
by the High Court of Admirally at home. -
Shall it be presumed, also, that the members
of the convention were altogether disregardful
of what had béén the early legislation of sever-
al of the States, when they were colonies, upon
admiralty jurisdiction and the rules for pro-
ceeding in such courts?—of the larger jurisdic-
tion given by Virginia by her Aet of 1660, than
was at that time allowed to the admiraléy in
England !—that it was passed in the year that
the ordinance of the republican government in
Ingland expired by the restoralion? That
ordinance revived inueh of the ancient juris-
diction in admiralty. It was judicially acted
npon in England for twelve years. When it
expired there, the enlightened influences con-
nected with trade and forelgn commerce, “and
“the uncertainty of jurisdiction in the [*456
trial of maritime causes,” which led fo its
cnactment, no doubt had their weight in indue-
ing Virginia, then our leading colony in com-
merce, to adopt hy legislation many of its pro-
visions. That ordinance and thé act of Virginia
have, in our view, important bearings upon the
point under comsideration. They were well
known to those wlio represented Virginia in
the convention. In its proceedings, they had
an active and intellectual agency, which makes
it very unlikely that they were unmindful of
the admiralty jurisdiction in Vicginia. In
New York, also, there wis a court of admiralty,
the proceedings of which were according to the
course of the civil law. Maryland, too, had
her admiralty, differing in jurisdietion from
that of England.
Further, the proceedings of our Continental
Congress in 1774 afford reasons for us to con-
clude that no such limitation wa® meant. The
admiraliy jurisdiction, ancient and eireum:
seribed ag it afterwards was id England, and as
it wag exercised in the coloniés, was necessarily
the subject 6f examination, when the Congress
was preparing the declaration and resolves of
the 1d4th October, 1774; in which it is said,
“that the several acts, of 4 George IIL eh, 14,
34; 5 Geo. IIL ch. 25; 68 Geo. II1. ¢h. 52; T Geo.
TIL. c¢h. 41; and § Geo. ITL. ¢h. 22, which

e S0 o SR

impose dutigs for,the purpos

;



458 SuPrEME CoOURT or THE UNITED STATES. 1847

nue in America, extend the power of the ad-
miralty courls -beyond their ancient limits.”
Journal of Congress, 1774, 21. Again, when
it was said (Journal, 33), aftér reciting other
griévances uider the statute of 1767, “And
amidst the just fears and jeniousies théreby ot-
easioneil, a statute wag made in the next year
{1768} to establish courts of adrniralty ona new
miodel, expregsly for flie énd of more eilectual-
ly vecovering of the penalties .and forfeitures
jnflicted by acts of Parliament, framed for the
puwrpose of raising revenue in America,” And
again, in the address to the king (Journal, 47),
it iz said, “By several acts of Tarliament,
made in the fourth, fifth, sixth, seventh, and
eighth years of your majesty’s reign, duties
are imposed upon us for the purpose of raising
a revenue, and the powers of the admiralty
and vice-admiralty courts are extended beyond
their ancient liniits; whereby our properly is
taken from ‘us without our congent,” ete.
Wliy this repeated allusion to the ancient limits
of admiralty jurisdiction, by men fully ae-
quainted with -every part of Emnglish jurispru-
denee, if they had not believed it had existed in
England at one time mueh beyond what was
at that time its exercise in her admiralty
conrts? ) . .
With these proceedings of the Continental
Congress every member of the convention
which framed the Constitution was familiar.
They knew, also, what had been the extent and
the mannoer of the exercise of admiralty juris-
diclion in the States, after the war began, until
the articles of confederation had been ratified—
what it had been thence to the adoption of the
Constitution. Advised, ag they were by per-
sonal experience, of the difficulties which at-
4537%] tended tlie *separate cxercise by the
States of admiralty powers, before the confed-
eration was formed, and aftéerwards from the
restricted grant of judicial power in its artieles,
can it be supposed, in framing the Constitution,
when they weére endeavoring to apply o remedy
for those evils by getting the Siates to yield
admiralty jurisdiction altogether to the United
States, it was intended to circumscribe the
larger jurisdiction existing in them to the lim-
ited cases, and those only then allowed in Eng-
land to be cases df admiralty and maritime
jurisdiction ¥—that the latter was exclusively
intended, without any reference to the former,
with which they were most tamiliar? Can it be
reasomablé to infer that such were the inten-
tions of the framérs of the Comstitution? Is it
uot more redsondble {o say—mnay, may we not
pay it as eertain—that, In their discussions and
thoughts upon the grant of admiralty jurisdie-
tlon, they mingled with what they knew were
cases of admiralty jurisdiction in England
what it actually was and had been in the
States they were representing, with an enlarged
cumprehension. ¢f the controversy which had
hwen carried on in England for more than two
hundred years, betwegen the judges of the ecom-
mon law courts and the admiralty, upon the
subject of its jurisdiction? Besides, nothing
¢an be found in the debates of the convention,
nor in its proceedings, nor in the debptes of the
gonventions in the States upon the Constitu-
tion, to sanction such an idea. It is remarkable,
too, that the words, “all casés of admiralty and

ment submitted to the convention, and that in
all subsequént proceedings and reports fhey
were nevér changed. There was but one opin-
ion_ concerning the grant, and that was, the
necessity to give a power to the United States
to relieve them from the difficulties which had
arisen from the exercise of admiralty jurisdie-
tion by the States separately. That would not
have been accomplished, if it had heen intended
to lifuit the power to the few cases of which
the English courts took cognizance. .

But, besides what we have already said,
there i§, in dur opinion, an unanswerable con-
stitutional aobjection to the limitation of “all
cases 0f admiralty and maritime jurisdiction,”
as it is expresséd in the Constitution, to the
cases of admiralty and maritime jurisdiction in
England when our Constitution was adopted.
Tg do so would make the latter a part and
parcel of the Constitution—as much so as if
those cases were written npon its face. If
would take away from the ecourts of the
Unjted States the interpretation of what were
cases of admiralty and maritime jurisdiction.
It would be 4 denial to Congress of all legia-
latioh wpon the subject. It would make, for
all time {o come, without an amendment of the
Constitution, that unalterable by any legisla-
tion of ours, which can at any time be changed
by the Parliament of England—a limitation
which never ecould have been meant, and can-
not be inferred from the words, which extend
the jurisdiction of the courts of the United
States. “to all *cases of admiralty and [*458
marifime jurisdietion.” One extension of the
juriadiction of the courts of the United States
exists beyond the limitation proposed, just as
it existed in the colonies before thaey betame
independent Biates, which never has been a
case of admiralty jurisdiction in Englind. Wa
mean geizures under the laws of impost, navi-
gation, or trade of the United States, where
the seizures are made on waters navigable from
the sea by vessels of ten or more tons burden,
within the respective districts of the ecourls, as
well a3 upon the high seas. And this, we have
shown in a previous part of this opinion, was
decided in England as early as 17564, with the
subsequent assent of the cominon law judges,
not to be a jurisdiction conferred upou the
courts of admiralty in the colonies by statules,
but was & case in the colonies of admiralty ju-
risdiction. 2 Rob. 246. And so it is treated
in the ninth section of the Judiciary Act of
1789. We cannot help thinking that section
—a declaration by Congress contemporary with
the adoption of the Comstitution—very decisive
against the limitation contended for by counsel
in this case. Again, this court decided, a8
early as 1805 (2 Cranch, 405), in the case of
The Sally, that the forfeiture of a vesasl, nnder
the act of Congress against the slave trade, waé
a case of admiralty and maritime jurisdiction,
and not of common law. And so it had dome
before, in the case of The La Vengeance, 3
Dall.” 307. ~ Again, Congress, by an act passé
the 19th of June, 1813, 3 Stat. at Large, 2, de:
clared that & vessel émpldyed in a fishing vo¥-
age should be answerable for the fishermen#
share of the fish eanght, upon a contract made
on land, in the same form and to the same eifat
as any other vessel is by law liable to he pro-

maritime jurisdiction,” as they now are in the
Uonstifution, were in the first plan of govern-
234

ceeded against for the wages of seamen or mar
iners in the merchant service, We ghall cit
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no’ more, though we might do g0, of legistitive]

and judicial interpretations, to show that ile

admiralty _jurisdiction of il eotrts’ of the

United States is tot confined t:c') the cided of
admiralty jurisdiction -in Enpland swhien the
Copstitution was adopted. = * :
No such interpretation lag been permitted in
respect t0 any other power in the Constitution.
In what aspeet wotld it not be presented; if
applied to theé clause immediately ‘preceding
the grant ' of admirilty jirigdietion—*to all
cases affecting ambossadord, other ministers,
and consils? I that grant, fot, to be inter-
preted by the jurizdiction Which the English
common. |aw eourts éxercise in cascd affecting
those functionariés, or to be régulated by what
Lord Coke sajs, in' 4 Inst. 162, to” be their
Habilities to punisliment for offenses? Tiy the
fnterpretation proposed by its applieation to the
g-i"a:nt',to. Congress “to establish tniferm laws
an the, subject of bankrupleies throighiout the

United Btates.” Would it fot regult ‘in this;

that all the gower whith Congress had under
that grant vwas tlie bankrupt system of Englaiid
ds it existed there whei the Constitution wus
e,é[_opi:éd? Sueh a Jiritation upon that -cliuse
we deny. We think we may 'véry safely say)
459%] such interpretations of *any grant im
the Constitufion, .or [imitations upon those
prants,” aecording to any English legislation or
judicial rule, cannot be permjitted. At most,
they furnish only’ analogies to pid us in our
constitutional exjositions. “We tlierefore- con-
clude, that the grant of admiralty power to the
courts of the United States was not infénded
to be limited of to be intérpreted by what weré
casas of admiralty juiisdiction in England
when the Constitution was adoptid.

[ We will #iow consider the proposition, that
the test against admiralty jurisdiction in Eng-
lind and the United States is the competency
of 3 court of common law to give a rem-
edy in a given ease in a trial by jury; or that
in all cases, ex¢ept in seamien’s wages, whert
the. donits ‘of eoinmion law have a ¢oneurrént
jurigdiction with the admiralty, and can try the
canse and give redress, tlhiat alone fakés away
the admiralty jurisdiction. It has the author-
ity of Lord Coke to sustain it. But it was the
offort ‘and the design of Lord Coke to make
loeality the boundiry in cases of contraet, ds
well as in tort, that is, to limit the jurisdiction
in admiralty to contracts made on the sea and
to ba executed on the sea; and to exciude its
hrisdietion im, all cases of marine contracts
made on the land, though they related exdlu-
?i}’ely to marine services, principally to be exe-
tdited on the sea. To that extent the admiralty
courts were prohibited by the commoi law
judges from exercising jurisdiction, until the
Unreagonableness and Inconvenience of the
restriction foreed them to relax it in the cdse
of seaiien’s wages. Then it was that the com-
on law courts began to reflect upon -what
Jurisdiction in admiralty rested, and upon the
Principles upon ‘which it wonld aftach. With
She acknowledgment of all of thém ever since,
% Wae affirmed that the subject matter, and
Bot locality, determined the jurisdietion in
tases of confrast. Passing over intermediate
teigions ‘showing the mannér and the reasons
Biven for the relaxation ik the one ease, sind
.e'i‘e\’l‘:;.-l- of tlic other, for whie¢h the admir-

s eds

that cise, the question whether the admiralty
has or has not jurisdiction depends upon the

hoivever, that the manyer of -proeeeding is an-
other ailair, with ‘which we do not meddle now.
It “was only upon the principle that the sub-

of The  Aurora, 1 Whedt:: 98. The General
Simith; 4 Wheat. 438, and The St. Jaga de Cuba,
9 Wheat. 400, ' - -
If; theén, in both clesses of civil cases of
which the Instance Gourt has jurisdidtion, sub-
jeet atter in the one class, and loeality im the

concurféent jurisdiction. of the common law
gourts .can be a test for jurisdiction in either
elass. Crimes, as well ds those of which the ad-
miralty has jurisdietion as those of which it has.
not, &xcéept in ¢ases -of imipeachment, the: Con-
stitution *declares shall be “tried by a [*460
juty. Buit thiere is no provieion; .as the Con-
stitution originally wad, from which it can be
Jinferred thdt eivil éntses in-admiralty were: to
be tried by a jury, cortrary’ to what the fram-
ers of the Constitution krew was the mdde of:
‘trinl of issies of fTact in the admiralty. We
confess, then, we cannob see how they are to be
emibraced in the beventh amendment of the
. Constitution, providing that in-suits at common
law the trial by jury should ‘be preserved.
Cages under twenty dollars are not 'so provided
for. Does not the specification of amount show
\the class of suits meant in the amendment, if
'anything could show it more conclusively than
the term “suits at common law®”-

Buits at common law are a distinct class, so
‘recognized in the Comstitution, whether they
'be such 4s aré concurrent with suits of which
there is jurisdiction in admiralty, or not. Can
concurrént  jurigdietion imply exclusion of
jurisdiction from tribunals, in cases . ad-
mitted to have been cages in admiralty, wibh-
out trial by jury? Again, suits at common law
indicate a elass, to distinguish them from suits
in equity and admiralt¥; cases in admiralty an-
other elass distinguishable from both, as well
as to the system of laws defermining them as
the manner of trial, éxeept that in equity issues
of faet fay be sent to the common law courts
for & trial by jury. Suppose, then, the seventh
amendmient of the Constitution had not been
made, suits at the cominon law and in admiral-
ty would have’been tried in the aceustomed
way of each, Buf an amendinent is made, in-
hibiting any law from being passed which shall
take away the right of trial by jury in suits.at
common law. - Now, by what rile of interpreta-
tion or by what course of reasoning can such a
provision-be sdnverted info an inhibition upon
the mode of trial of suits which are not exelu-
gively sunits at common law, recognized, too; as
giich by the Constitution, for the crial of which
Congress can- establish courts which aré not
¢ourts of common law; but courts of admiralty,
without or with a jury, in its diseretion, to.try
all jssues of faet? Tried in either way, though,
they are still cases in admiralty, and this power
in Congress, under the grant of admiralty ju-

risdiction, to try issues of faet in it by -jury,
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hity always contended; we will cife the case of:
Menetone v. Gibbons; 3 Durn. & East, 269, 270.
Lord :Kenyon and -Sir -Francis. Buller say; in-

subjeet matter. We wish it to be remarked,-
ject matter-in euses. of contract -determined the.

jutisdiction, that this court decided.the cases.

otlier, aseertaing it, neither a jury trial nor the
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being as well known when the seventh amend:
ment was made a3 it is now, is conclusive that
it was done with reference to suits at common
law alone. There is no escape from this result,
unless it is to be implied that the amendments
were proposed by persons careless or ignorant
of the difference in the mode of trial of suits at
common law and in admiralty. But they were
not so, for we find some of them in Congress,
few months after, prepuring and concurring in
the enactment of a law, that the “trials of is-
siles in fact in the distriet courts, in all causes
except eivil causes of admiralty and maritime
jurisdiction, shall be by jury.” )

In respect to the clause in the pinth section
of the Judiciary Aet—“saving and reserving to
suitors in all cases a common 18w remedy where
the common law is competent to give it"—we
46171 *remark, its meaning ig, that in. cases
of concurrent jurisdiction in admiralty and
common liw, the jurisdiction in the latter is
not taken away. The saving is for the benefit
of auwitors, plamtiff and defendant, when the
plaintifi in a case of concurrent jurisdiction
chooses to sue in 'the.common law couris, so
giving to himself and the defendant all the ad-
vantages which such tribunals can give to
guitors in them. It certainly could not have
been intended more foi the benefit of the de-
fendant than for the plaintiff, which would be
the case if hé could st his will force the plain-
tiff juto a common law court, and in that way
release himsclf and his property from all the
responsibilities which a court of admiralty can
impose upon both, as a security and indemnity
for injuries of which a libelant may complain—
decurities which a court of commeon ‘law cannot
give:

Taving disposed of the objections o the ju-
risdiction of thie courts of admiralty of the
United Stales, growing out of the suppused
liniitation of them to the cases allowed in IEng-
land and from the test of jury trial, we proceed
to consider thaf ohjestion $o jurisdiction in this
case, becouse the collision took place infra
corpus comitatus. We have admitted the valid-
ity of this objection in. England, but on the
other hand it eannot be denied that the restric-
tion there to cases of collision happening supte
altum mate, or without the fances teire, was
imposed by the stutiites of Richard, contrary to
what had been in England the ancieni exercise
of admiralty jurisdiction in ports and havens
within the ebb and fiow of the tide: We have
geen no case; ancient or modern, from vwhich 1§
ean correctly be inferred; that such exercise of
jurisdiction was prolijbited by meve foree of the
common law. The most that can be said in
favor of the statutes of Richard being affirm-
ative of the common law, are the assertions of
Tiord Coke and the prohibitions of the common
law courts, subsequent. to those statutes, and
founded upan them, restiieting the. jurigdietion
of the conrts of admiralty to cases of collisions
happening upon the high seas; contrary to what
we have already said was its amcient juvisdie-
tion in ports and havens in cases of torts and
collision, and certainly in opposiion to what
was then, and still continues to be, the ad-
miralty jurisdietion, in cases of collision, of
every other eountry in Furope.

Buf giving to sueh prohibitions of the eourts
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for them—that is, that they are affirmances of
{he common law as interpretations of the sbat.’
utes of Richard—does it follow that ihey are’

the United Stdtes in cases of colligion? Must’
it not first be shown that the statufes of Rich.
ard were in foree as such in Anierica, and that
the colonies considered and adopted that portion
of the common law a3 applicable to their situa.’
tion? Now, tha statutes of Richard were never
in force in any of the colonies, except as they
were adopted by thelegislation of some of them;
and the common law only in its general prin-
ciples, as they were applicabls, *with [*462’
such portions of it as were adopted by coimon .
congent in any one of the colonies, or by stat.
ute. This being so, the rule in England for
colligion cases being neither obligatory here by
the statutes of Richard nor by the commen law,,
we feel ourselves permitted to look béyond-
them, to ascertain what the locality is which
gives jurisdietion to the courts of the United
States in cases of collision or tort, or what
makes the subject matter of any service or un:
dertaking a marine confract, Are we bound
to say, beeause it has been so said by the com:!
mon law courts in England in reference to the'
point under- diseussion, that “gea”  always
means “high sea,” or the “main sea T"—that
the waters flowing from it into havens, ports,
and rivers are mot “parcel of the sea i’—
that the fact of the political division of a coun-
try into counties males it otherwise, and takes
.away the jurisdiction in admiralty, in respeet’
to mil the marine means of commerce and the
injuries which may be done to vessels in their
passage from the sea to their ports of désting-
'tion, and in their cutward bound voyages until
‘they are upon the high gea? I8 there mot. d
"surer foundation for a eorrect ascertainment of
tlie locality of marine jurisdiction iri the géi:
.eral admiraley law, than the designation of it
by the common law courts in England { Ts-
pecially when the laiter has jn no instance been
applied by England as-a limitation ugon the
gencral admiralty law in any of her colonies;
and whepn in ail of them, until the Act of 2
William IV. ¢ 51, was puossed, the commis'r;
sions - give to her vice-admirals jurisdiction
“{hronghout all and every of the Sen ghored,
publie streams, ports, fresh-water rivers, ereekd
and arms; as well of the sea as of the rivera
and coasts whatsoever.” Besides, the use_i?,fi
the word “sea” to fix admiralty ju’risc’lictio_n5
and what part of it might be within the ‘budj;
of a county; have not been settled points among
the common law judges in England. Lord
Hale giffered from Lord Coke. The forimer, in
defining what the sea is, says, “that it is either
that which les within the body of the county
or without; that arm or branch of the sef
which lies within the fauces terre is, or al 1ea§2
may be, within the body of a county; that path
which lies not within, the body of a county. 18
called the main-gea.” It is diffieult to ‘reconcilt
the differences of opinien and of definition
given by the common law. courts in Lord Cole's
day, and for fifty years afferwards, as to the
meaning and legal application of the word
“sen ” 50 a8 to make a practical rule to goverl
the decisions of cases, or to determine whe!
were cases of admiralty jurisdiction. But ther?

of comhon law the utmost authority claimed
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congtruction of it, by the admiralty coiirts, is
adopted. In that construction, it meaht not
only high sex, but arms of the sez, waters flow:
ing from it into ports and havens, and as high
upon rivers &8 the tide ebbs and flows. We
think in the controversy between the courts of
admiralty and eommon law, upor the subject
of jurisdiction, that the former have the besi of
463%] the argument; that they *maintain the
jurisdiction for which they contend with more
learning, more directness of purpose, and with-
out any of that verbal subtlety which is found
n the arguments of their adversaries. The con-
clusions of the admiralty, too, are more con-
genial with dur geographical condifion. We
may very reasonably infer they were thought
ao on that account by the framers of the Con-
gtitution when the judicial grant was expressed
hy them in the words, “all cases of admirally
and marine jurisdiction.” In those words it
is given by Congress te the courts, leaving to
them the interprefation of what were such
cages; 28 well the subject matter which malkes
them so, as the locality which gives admiralty
jurisdiction in eases of tort and collision. The
grant, too, hias been interpreted by this court
in some casés of the first class, which leaves no
doubt: upon our minds as to the locality which
gives jurisdiction in the other, We do. not con-
sider- it an open question, but res adjudicata by
this court. In Peyroux et al. v. Howard &
Verion, 7 Pet. 342, the objection to the juris-
diction was overruled, wipon the ground that
the-subject matter of the service rendered was
maritime, and performed within' the ebb and
flow of the tide, at New Orleans. The court
say, although the current in the Mississippi at
New Orleans may be so strong as not to be
turned backward by the tide, yet if the effect
of the tide upon the current is 50 great as to
oceasion a regular rise and fall of the water, it
may properly beé said to be within the ebb and
fiow of the tide. The material consideration is;
whether the service is essentially a maritime
fervice and to he performed on the sea or on
tide water. Tn the case of the Steamboat Oi-
lgans v. Phebus, I1 Peters, 175, the jurisdie-
tion of the court was demied, on the ground
that the boat was not employed or intended to
@-employed in navigation and trade on the sea,
°r on tide waters. In The Steamboat J efferson,
Johnson, claimant, 10 Wheat. 428, this court
8ays: “In respect to comtracts for the hire of
ftimmen, the admiralty never pretended to claim;
nar could it rightfully exeréise, any jurisdiction,
EXeept in cases whera the service was substans
tially performed, or to be performed, on the sea
9 Upon waters within the ebb end flow of the
tide, This is the prescribed limit, which it tas
Bot at liherty to transeend. We say, the servide
Wag to be substantially .performéd on the sed;
fron tide water, because there is nodouht that the
%‘-ll.l'ladml.:mn'_exists, although the commencement
at termination of the vayage may happen to be
mﬁi‘m}‘e Place beyond the réach of ‘the tide. The
g orial consideration is, whether the service

ossentially a maritime service. In the predent
amf ;’;"?yage, not only in ifs commencement

" Mnation, but in all its intermediate
P Dgl‘ess, was

¢ ssveral hundred miles sbove the
and flow

n., 4 of the fide; and in no just sense
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Coombs, 12 Pet. 72, where the question cer-
tified to the eourt directly involved what was
*the admiralty jurisdiction, under the [*£84
grant of “all cases of admiralty and maritime
Jurisdiction,” ‘the langnage of the court is, “The
quesbion whieh arisca is, What is the true na-
fure and extent of the admiralty jurisdiction?
Daes it, in cases where it is dependent; tupon lo-
cality, reich beyond high water-mark? Our
opinion is, that in cases purely dependent upon
the locality of the act done, it iz limited to the
sea, and to tide waters, ag far as the tide flows;
and that it does not reach beyond high water-
mark: It is-the doctrine which has beer re-
peatedly asserted by this couit; and we see no
reason to depart from it Now, though none
of the forefoing cases atre cases of collision upon
tide waters, but of contracts, services renderad
essentially maritime, and in a ease of wreek,
the point ruled in all of them, as to the jurig-
dietion of the eourt in tide water as far as the
tide flows, was directly presented for decision
in gach of them. The locality of jurisdiction,
then, having heen ascertained, it must compre-
hend cases of collision happening in it. Ouf
conelusion is, that the adniiralty jurisdiefion of
the courts of the United States extends to tide
waters, as far as the tide flows, though that
may be infra corpus comitatus; that the casd
before us did happen where the-tide ebbed and
flowed infra corpus comitatus, and tha{ the
cowrt has jurisdiction to decree upon the elaim
of the libelant for damages,

Before lenving this point, however, we desire
to say that the ninth seetion of the Judiciary
Act countenances all the conclusions which
have been announced in this opinion. We look
upon it as legislative action contemporary with
the first being of the Constitution, expressive of
the opinion of some of its framers, that the
grant of admiralty jurisdiction was to be inters
preied by the courts inm accordance -with the
acknowledged principles of general admiralty
law. In that -Section the distinction is mads
between high seas and waters which are navi:
gable from the sea by vessels of ten or more
tons burthen. Admiralty jurisdiction is given
upon: both, and though the latter is confined
by the language to dases of seizure, it is so with
the undersianding that such cases were strictly
of themselves within {lie admiralty jurisdietion.
It declares that issues of fact in civil causes of
admiralty and mearitime jurisdietion skall not
be tried by e jury, and makes s0 clear an as-
signment to the courts of juriadietion in crim-
inal, adiniralty, and common law suits, that the
two last eannot be so confounded as to.place
both of -them under the seventh amendment of
the Constitution, which is, “In suits at com-
mon law; where the valuk in contréversy shall
exdeed tweaty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury
shall be.otherwise re-examined, in any conrt of
the United States, than according to the rules
of the common law.”

As to the merits of this case, as they afe dis-
closed by the evidence, we think that the Tuda
was run down, whilst she was in the aceus-
tomed channel of upward navigation, by the
De Boto, being *out of that for which [%465
she should hawve been steered to make the port
to Wwhich she was bound. It is.a fault which

marit; © Wages be considered as earned in 4
2 ’T“Lea employrment.,” In United States v.
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makes the deféndants answerable for the losses.
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eugtained from 'the collision. . That loss will
not be more than. compensated by the decrée of
the .Cirenit Court. We shail direct the. decree
to be affirmed. S :
_ There is a point in this case still. untouehed
by us, which we ‘will now. decide. The- libel-
ants claim a recovery, independently of all the
other . evidence in the case, upon the  single
fact diselosed by it; that.the. collision hap-
pened whilst. the De Sofo was navigating the
river at night without sueh gignal lights as are
required; by the tenth section of the Act of the
7oh of July, 1838, 5 Stat. at Large, 304, - It -is
entitled; “An Act to provide for-tie hebter se-
curity of the lives of passehgers .on hoard of
vesselg propelled in wlole or part Dby gteam.’t
The terith section of it declares, “It shail be
the duty -of the master and owner of every
gteamboat, running. between.. sunset- and. sun-
rise, to carry onpe or- more signal’ lights, thdt
may -be seen by -other boats -navigating ; the
same waters, under the pendlty of two hun.
dred dollars.” This seétiony and the othér pro-
visions of the adtk, except as it has been chapged
by the Act of 1843, b Stat: at Large, 626, ap:
ply: to.all steamers, whatever waters they may
be nawigated npon, within tlie United States or
upon the epast of the samé, between any of its
ports. - Signal lights at night are a propel pre-
caution condueing to the safety .of persons and
propertys The neglect. of if, or of any other
requirement ¢f the stalute, siihjects the mas-
ters and owners of séeamboats to a penalty of
two hundred dolldgrs, -which.-may be recovered
by suit or- indictment., - See. 1l.. But, besides
the penalbty, if such neglect or disobedience” of
the Iaw shall be proved to:exist when injury
ghall ocour: to persoms or property, it would
throw upon the magter and owner of a steam:
boat by whom the law has been disregaried the
burden of proof, to show that the injury done
was not the consequence of iti- . .
_ Tt is said, in this case, that the De -Boto had
not signal lights. Whether {his be so or not,
we do not determine; but it is certain, from
gome cause or other, they were not seen by
thote pavigatitig the Luda. If they had been,
it is-not improbable that the ecollision would
have been. avoided. We do not pub -our de:
cision of this emse, however, upon this ground,
but we do say, if a collision occurs befiween
steamers. ab might, and cne ¢f them has mnot
signal lights, she will be ‘held responsible for
all losses until it is proved that. the collision
was not the consequeice of it. . . ’
The Act' of July-7th, 1838, in. .all its pro:

visions, s obligatory upon the owners and
mastors of. steamers navigating the waters.of
the United States, - whether. navigating om
waters within -a State or between Stabes, or
waters. runuing from one -State into. another
Btate;.or on the coast of the United States be-
tween the poris of the same State or. different

Btates.

466%] *Mr, Justice Catrom:-

“The question here is, how far the judicial
powers of the distriet eourts extend in cases of
admiralty and maritime jurisdiction, as con-
ferred by the Constitution. With cases of prize,
and cases growing ouf of the revenite. laws, we
have no concern at present: These depend on
the general power conferred.on: the. judiciary to
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try.all cases arising undér the laws of the
United States. It is only with the extent of
powers possessed by the district courts; acting
as instance courts of admiralty, weé are dealing
The Act of 1789 gives the enfire constitutional
power to determine “all civil causes of admir.
alty and maritime Jjurisdictien,” leaving the
courts to ascertain its lmits, as cases may
avise. And the precise case here is,” whether
jurisdiction . exists. to try a case of eollision
taking place on the Mississippi River, on: fresli
water sliglitly influénced by the pressure of
tide fram the oceai, but within the body of
the State of Louisiana, and between vesscly
propelled by steam, and navigating that river
only. - I is an exfreme case; shill; its- decision
either way must govern all others taking place
in the bays, harbors, inlets, and rivers of the
United Siates where the tide flows; as fhe rule
is, that locality gives juiisdiction in cases of
eollision; -and. that it exists if ihe influence of
the -tide is at ail felt. 2-Browne's Civil and
Admiralty Taw, 110; 7. Peters,” 343. Whewe
this collision occurred, the influence of the tids
waa felt. . R ;
~We have, then, presented, simply and broad.
ly, the question whether tlie district eourts
when acting as insbance vourts.of admiralty,
have power to try any case of collision: oceur-
ring in the body:of a county of any State: -
In Great Britain; in 177G, where our sepa
ration from that country: took place, the dem-
mon law. courts issned writs of prohibition to
the Court of Admiralty, restraining the exer:
eise of this jurisdietion in eascs of collision
taking place on rivers within the flow of tidg
and within the body of an English county; bub
the -admiralty has continued af times to exer-
cise the jurisdietion, mor do I think the valid:
ity of such a deciee could be called in quesbion,
because of the want of poiver... In the British
éolonies on this continent, and .elgewhere, the
jurisdiction to proceed in rem (im-such.a case}
has been undisputed, so far as I ean asecertain,
and & cause of collision in the Imstance Courd
of Admiralty is peculiarly a. suit in rem,.com-
mencing with the arrest of the ship. Abbott
on Shipping, 233. : o
I -agree with my dissenting -brethren, , that
the Constitution of the United States is an in-
strument and plan of governmend founded. in
the common law, and that to common . law
terms and principles we must refer for a troe

fow exceptions; and 8o, also;:to’ the eommok
law modes of proceeding in the exercisé of the

vovering the whole ground of . remedial justi
to be administered by the national-courts. T
this there are two prominent *excep- [*467
tions; first, the trial of.csses in equitys and,
sedond, of cases of admiralty and maritime JI*
risdiction. These may be tried according to the
forms of the English Chancery Court, or
Erglish Admiralty Court, and without the i
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limit of judicial power is prescribed by th
sixteenth section of. the Judiciary Act of 17
The equity powers begin where the comme!
law powers end, in affording an- adequate re2
edy. So, in cases arising in bodies of counti®®
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be cognizable in thé admiraléy had the canit
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of action arisen on the ocean, the English rule

has been cqually stringent in maintaining the

eommon law remedies where they conld afford
lain and adequate relief. And I think the
case befote s must be tested by the foregoing
rinciples. The proceeding is against the ves-
gcl, which the deeree condemns; the case ig the
game 28 on & bottomry bond enforeed against
the vessel or of a mortgage enforeed in char-
cery. .Im neither case have the common law
courts any -power to afford relief, by enforcing
the Hen on the thing; still, the remedy at law,
in case of the mortgage or the collision, is
open. to thie injured -party to proceed against
the persori; that is, of the debtor in the one
case, and against a trespasser in the. other.
By the maritimeé law, the vessel doing the in-
jury is liable in rem for the tort; this is the
right, ‘and the remedy must be found some-
where. Chancery has no power to, interfere,
nor have the common. law courte any power to
geize the vessel and condemn her; and it seems
to me to be a strange anomaly, that where no
other courtican afford the particular relief, in a
case confessedly.within the admiralty jurisdie-
tion if oceurring on the gcean, that the power
did not exist because the trespass togk place in
the body of a State and county. . . .

L tave thus briefly stated my reasons for
gustaining admiralty jurisdietion in this in-
stance, becanse of the divided gqpinions of the
judges. on the question; and-becanse I do not
intend {0 be committed: to-any views beyond
those arising on the precise case before the
court. I therefore congur that the jurisdiction
existe. . The facts. in my judgment. authorize
the affirmance of the decree below. v

[ IR .

-~ Woodbury, J., dissenting: T

- -1t {s important to notice in the outset some
unusual features in this case.. The Supreme
Coyrt is called upon to try the facts ag well as
the law in it, and to depide them belwecn, par-
ties in interest who helong to the same Séate,
and as to a trangagtion which happened,: not
on the high seas, as is usual in torts under ad:
miralty jurisdietion, but twe hundred  miles
above the mouth of.the Mississippi, River,
within the limits of a. counfy; and in the heart
of -the State of Louisiana,. A question of ju-
riadietion, therefore,. atises in :this, -which is
very important, and must first he dispeged gf.
468*] 1t *involves the, trial by jury as.totres-
passers of eyery kind happening between the
Ocean:and. the head of tide -watera in. all the

Tumerous rivers of the United, States, as well!

44 the rights of the citizens near them,.in such

disputes with their neighbors, to, be tried by.

their gwn lacal fribupals. and their own Iaws,

Tather than be subject .to the great imcomven-

ence and expense of coming hither, at such a

'djsfﬁﬂnCE, and under g different: code to vindicate!

their: just elajms, . These interesting tonsidera-
‘tons.in the opse, gnd my differing i opinion on-
them from the majority of the court, wiil, it is
_‘t°PBd,.prove a, sufficient apology for justifying
that difference in: some detail.- .

. Ereat principle at:the foundation .of gqur-
Political syatem applies strongly to, the present

‘%288, and is, that, while . supporting gall the

rgf\verg clearly granted fo.the general govern-
‘ -;‘?‘.}: 2’3_ onght to forbear interfering ,with-

- Revolition, al
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what has been reserved to the Btates, and, in
cagses of doubt, to follow where that principal
leads, unless prevented hy the overruling au-
thority of high judicial decisions. So, under
the influence of kindred considerations, in case
of supposed improvements or ineréased eon-
venience by changes of the law, it is an imper-
ative duty on us to let them be made hy repre-
sentatives of the people and the States, through
acts of Congress, rather than by judicial legis-
lation. Paine’s C. C., 75 Starbing witjl.théﬁe
views, then, what iz the character of the ad-
judged cases on the facts here to . which they
are to be applied? . .
, Thoége to. be found on the subject of torts
through the eollision of vessels are mostly of
English origin, coming from a nation whieh is
not only the source of much of gur own juris-
prudence, but entitled by her vast commerce
to great respect in all matters of maritime
usage and admiralty Iaw. No principle appears
to be better setiled there than that the Court of

whether to person or property, unless commit-
ted, on the high seas, and ¢ut of the limiis of a
county. - 3 Bl. Com. 106; 4 Instit. 134; Doug. R.
13;,2 Bast’s Crown Law, 803; Bae. Abr. Courts
of Admiralty, A; 5 Rob. Ad. 345; Fitzh, Abr.
182, 416; 2 Dod. 83; 4 Rob. Ad, 60, 73; 2
Brown's Civ, and Ad. Law, 110, 204; 2 Hagg.
Ad, 308; 3 B & E. 315; 3 Hagg. Ad. 283
369; 4 Tostib. 126; Chamberlain.et al, v. Chand-
ter, 3 Maspn’s (. G, 244.  This is not a doe-
irine which has grown wup . there since the
adoption of our Constitulion, mor one obsolete
and lost in the midst of antiquity; bui it ja
laid down in two acts of Parlament as early
as the fourteenth century, and has been adhered
to.uniformly since, exeept where niodified. with-
in_a few years by express statutes, The
Publi¢ Opinion, 2 Hagg. Ad. 308; 6 Dane’s Abr.
341, : )

ML - [P - ; N - b
The first of; these acts, the thirteenth of
Bichard IL, declared thet the admiralty . must
“not; meddle henceforth of anything done with-
in the realm, but only of .a thing doné up-
on the .ges.” 3 Hagg, Ad. 282; 1 Statutes nt
Large, 419. Then, in two years , after,
*to, remove any doubts as to what was [*469
meant. by the realm and the sea, cime the fif-
teenth of Richard IL, ordering, that of “things
done within the hodies of countied, by lahd or
water, the admirals shall have no cognizance,
but they shall be tried by the law 6f the land.®
2 Pickering’s Statutes, 841, This give to the
,co,mn,;o? law courts there, and forbade ‘to, the
admiralty, the trial of all follisions heétweer ves-
sels when not on the high seas, and not out of
the bedy of a county, thougli on’walérs nayi-
gable and salf, and where strong’ tides ebbed
and flowed. 2 Hage. Ad. 398; Seldeén on' Do-
minfon of the Sew, B. 2, ch. 14, And it\did
this originally, and continued to do it, not only
down to, the eighteenth cemfury, but to our
Al nd. long since; becatise it Yyas
necessary to Seeure the highly prized. {tial by
jury, rather than by a single judge, for every-

-| thing “happening where a Jury could be had
from the vicipage of the oceurrende .within a
sounfy,. and heeayse it secured a decision on

their rights by the highly prized common law,

inherited from their fathers, and with, Whi_c,h

they .were familiar, rather than by the eivil

289

Admiralty has. not .jurigdiction over torts-
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law or any other foreign code, attempted to
be forced upon the commons and barons by
Normian ¢onguerers i their par{isans.

- Among the ¢ases’ in point as to this
hotk long before and since our Revolu-
tioh, ome of them, Velthasen v. Opmsley,
3 D. & E. 315, happened in A. D. 1789, the
very year the Constitution ‘was adopted. ‘Sée
alad, Violet v. Blagug, Cro. Jac. 514; 2 Hapg.
Ad. 308; 4 Instit. 134-138; 6 Danc’s Abr, 341
Prohibition.  And one of the most strefndus
advocates for admiralty jurisdiction in, Greai
Britain admits, that for damages dome by the
collision of ships, “if domne at sén, vemedy ean
be ‘had in the admiralty, but not if it happen
within the body df a county.” 2 Browne's Civ.
and Ad. Law, 111. : :

Since then, on his complaint, an express stat-
ute has been passéd (I and 2 George IV, el 75,
pe¢. 32), that any damage done by a fofeign
ghip,r “in any hatbor;, port, river, or créek,”
may e prosecuted either in admiralty, or com-
meon law courts. The Christiana; 2 Hagg Ad.
184; 38 British Statutes, ch. 274, And, later
atill, & like thange & ¢dnsidéted By some to be
made concérning injuries’ by domestic ships,
under the 4 and 5 Vietoria, ch. 45 (S¢e it in
the Statutes at Large.) But till these gtatutes,
nol g ¢dge of this Kind cah probably be found
sustained "in admiralty, évem on the River
Thames, af any place within the body of a coun-
¥, though yearly covered with a large portion
of the favigatioh of the world. See cases be
fore elted, and 1 Dod. Ad 468; 1 Wm, Hob.
47, 13, 182, 3ie, 371, 391, 474; Curtis’s Ad-
miralty, tit. Collision. '

Nor is {lil§ a peculiarity in the admiraity
systemn of that ‘tountry confined to torts alore.
But thie same rile prevails as to erimes, and hds
always been adhiéred to, with a &ingle excep-
tion, originally mads in the statite itsalf of
Richard, as to murder and mayhem commitied
in gréat vessels in the gredt rivers: below the
470%] first bridges, *Com. Dig.- Admiralty,
L, &, note; Hale’s History of Cojmén Law,
48: 3 Rob. Ad. 936; 4 Tust. 148; 1 Hawk. P.
C, ch. 37, see. 36; Palmer's Practicé in Tlouse
of Lords, 371, noté, :

The next inguiry is, if this distjnction, con-
fning the jurisdiction im admiralty gver torts
to svch as happen on the high seas without' the.
limits of a coynty, reésted oh such important
principles as to be adoptéd in this country?
Somi¢ séém disposed fo belicve it of so ibtle
fiongéquenice ag hardly to have been worth at-
'sntign, Dit this'is a great mistake: Tli# con-
troversy was not 1 England, and i& not herfe, a
mere siruggle between salt and fresh water, Sea
‘and lake, fide ard crdinary cdrrent, withid a.
county #nd without, ‘as ‘& teclinical  matter
only. = : : L Coe
. 'B);t there are imbedded beneath the sirface
thréee gredt questions of prineiple in connéction
with “these topics, which possess thé gravest'
cotistitutional charscter. And they exti hurdly be:
régardeéd as of little conseduende hére, and as-
suredly hot less flian fhey pofsedsed abload,
where they involve, (1.) the abolition of - the
‘trial by jury over large tradts of coimtry, (i) the
gubstifution there of the civil law and itd forms
for the comipon law and statutes of the States,

disputes happening there between its own eit-
1Zens. ’ - -
- Without intending to enter with any minute-
ness info the origin and history of admiralty
jurisdietion abroad, it will be sufficient, in order
to illustrate the vital importance of this gues.
tion “of loeality, to say that the trial by jury
and the eommon law, g0 ardently adhered to by

aftér the conqgiest by the Norman adwmirals
claiming jurigdiction - over certain maritime
matiers, not only on the ocean, and trying them
without a jury, and on prineiples of their favor.
ite civil law, but on the waters within the hody
of a eounty, and where a jury could easily be
suminoned, and where the principles of the
edinmdn. law had ever in Lngland been aceus:
tomed to prevail. A struggle; therefore, of
course, soon spiung wp in respeet o this, ag
thieir monarchs had begun to organize an ad-
miral’s eoii#l within a centiry afted the con-
qhest, but witliout- any act of Parlinment now
found to vindicdte it. Seée the Statutes af
Latge, anid 3 Reéves’ History of the English
Tew, 197. And laying down sdme regulations
ag to its powers-hy ordinances, as at Hastings
under Edward I, but not by an acts of Parlia-
ment eonsulting the wishes of the harons and
the Commons. Whather this was constitutional
or not, it “was sufficfent to make them look o
thié admiralty -4s 4 foreign and odious interloper,
Réeves says (3 Résves’ Hist, of English Law,
i37.) “The offige” of admiral is considered by
thé French as a plece of Btate invented by
them.” And -whether it wa3 imported thence
by the econquerors, or origzinated with the
Rhodiana, or Romans, or Saracens, Tather than
the French or English, its prineiples seem to
*have been franspianted to Western [*471
Furope from the Mediterranean; the cradle of
commerce for all but the Asiastic world; and
it was regarded by the commons and Larons of
England as an inftruder irto. that realm, and
withoéut; the sanetion of Parliament.
o thie gourse of a few yeéars, that same sturdy
spirit, which in Magna Charte was unwilling te
16t the laws of England be changed for a for
eign code, proceeded, by the 13th and 15th of
Richard IL, to denounce and forbid the en-
eroaciments of the #dmirals, and their new
forms and code of the civil law, into the bodids
of counties'and the local business of the realm.
It produced those ‘fwo memorable acts of Parlia-
fiignt, never since depatted from in torta ‘or
‘erimies expept under ¢¥press statutes, and fixing
the Iiit of jurisdietion for thém it the line be-
tween the:countiies snd the high seas And

above named, froin the highest  principles of
sefety to the ¢omrion liw, English liberties and

| the inestimable tr¥ial by jury—principles surely

06 less dear in & fepublic than a monarehy.

If the power of the admiral was permitied t0
dct beyord that line, it was manifestly: Witho;_lt
‘the apology which existed thus far oh the ocesl,
-of there Deing o jury to be ealled from bhe
vitinage to try the ¢nse, Prynne’s Animadver
sions, 92, 03; Fitzh. Abr. 192, 216, And"if
the 2ét, by an alias and a fiction, was alleged o
bé dojie in the eousty, when in fact it happend

at a distance, on the #eai, the jury would bele#s, |

'{4.) and the encroachment widely on -the juris-
'diction of the tribunals ‘of the State over
“40

\igeful, not in truth residing near the place of
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or witnesses, and the case itself, not being one
happening where the common law usually oper-
gted, and with which the people and the judges
were Tamiliar.

.~ This - last circumstance furnished another
reason why the admiralty court was dllowed
there, and should be here, to continue to exer-
cise some jurisdiction, besides their militaty and
paval power, over the conduet of seamen and
the business of navigation when foreign.. Be-
enuse puch matters were connected with the
gcenn, with foreign intercourse; foreign. laws,
and foreign people; and it was desirable to have
the law as to them uniform, and administered
by those possessing some practical acquaintance
with such subjeets; they being, in short, matters
extraterritorial,-international, and peculiar in
gome degree to the great highway of nations. It
is ' when thus confined to that great highway and
jtgconeerns, that admiralty law deserves thé
just tribute sometimes paid to it of expansive
wisdom and elevated equity.' Then oily there
is an excellence in such regulations as to navi-
gation over thogse for rights and duties on land;
the last beéing offen more for = single people,
and their limited territory, while the former are
on‘most matters more éxpanded, more liberal-i—
472*] the gathered wisdom of and for -*all
maritime ages and nations. They aré also what
has been approved by all rather than a fewgand
for the tervifory of all in.common; And hence
that beautifial tribute paid to them by Axtoninus,
and just as beautiful, that he was “lord of the
world, but:Law the lord of the aes” -2
Browne's Civ: and Ad. Law, 38.

. /The:sea being common to all nations, -its
police ond the rights and duties on it should be
governed mainly by one-codé; known to all, and
worthy io be respected and enforeed by all.
This, it will be scen, indicates in letters of
strong light the very line of boundary which we
liave ‘been attempting to draw, on grounds of
deep principle, here aa well as in England, - It
is the Hne befween State territory and Staté
laws on the one hapd; and the ocean, the terri-
fory of all nations, and the laws of all nations,
the admiralty and sea laws of all nations, on
the other hand, leaving with those, for instance,
residing within local jurisdictions, and doing
business thers, the locai laws and local tribunals,
but with those whose home and-business are on
the: ocean the forms and laws- and tribunals
which are mére fomiliar to them: This line
being thus a certain and fixed oné, and resting
on sound principles, has in England withstood
the shoek of ages. Tt is true, that some modi-
fieations have been Tecently. made: there, but
only by express statutes;, and earefully guard-
€d 50 a3 not.to ihnovate on the common law
and the trial by jury. That this line of diskine-
tlog- was in fact dppreciated quite as highly here
Ra.in England is shown by various cireumstances
that need not ba repeated; but amodng them
were solemn resolutions of the old Congress
fgainst acts concerning trade and révenue; ex:
tending the power of admiralty eourts beyond
‘it}h.ﬁlr ancient limits, and thus taking away the
ral by jury. 1 Journal, 19, 20. And as a
ﬁ_t}'ll_ﬂ_r‘lg_evidence of the dangerous importance
‘wpd-And the Vleéndrhiral i hence quaiily called
e justice of the peace Zor the so0." By S L
Heg' -or!lﬂigs: but swho ever smpposed bim the jus.
ihe sea 7 Pedee two hunc}req miles mward fro:.jq
a g od.:

attdched to this outrage, it was remarked in the
convention of North Carolina, that “the Stamp
Aegt and. the taking away of the trial by jury
weire the principal causes of resistance fo Gresdt
Britain.” 4 Elliot’s Deb. 157. Indeed; this
same jealousy of the civil law, and its mode of
proceeding . without. o jury, led, in the first
legislation by Congress, to forbid going into
chancery at all, if relief at law is as ample and
appropriate. . See sixteenth.section of Judiciary
Agt, 1 Statutes at Large, 83. So as-to admi:
ralty; a statute of Pennsylvania, passed during
the Revolution, allowed it only. in cases ‘not
coghizablé at common law.* 1 Dall, 106
And our-fathers never could have meant, that
parties; for matters happening within a county
or State, should be dragged into admiralty any
miore than equity; if a3 full & remedy, and of as
good a kind, existed in c¢ourts of law, where
they could enjoy their favorite codé and mode of
trial. 1 Bald. G C. 405: This would leave
much to admiralty still, as well ag'to equity, and
more especiglly in the forrier, by proceedings
in rém. And when it béecame convenient to
vedy additional power in the.same éourt; or
power dver a wider range of territory, us it
*might in the progress of society and [*473
business, it could be done here by express.stat-
ute, as it has been-in respect to the lakes,under
the power to regulate commerce, and allowing
a trial by jury if desired.’ Co :
In short, instead of less, much- addjtional im:
portance should be attached te this line of dis-
tinction hers, beyond what exists in Englands
because -it invélves here not only alt tlie impor-
tant consequences it doed there; but some which
are new and peculiar. Instead of being; as it
anee was there, & contest befween couris of one
and the sgme government, it may. become here
w struggle for jurisdiction: befween courts of the
States and coirts of the United States, always
delicate and frequently endangering the han-
many of our political systemn. ' And while the
result there, in favor: of the ddmiralty, would
eause no additional inconvenience and expense,
as all the courts git in one city, such a result
here compels: the parties to travel beyond:their
own, counties or States, and in case of appealto
c¢ome hither, a- distance sometimes of o thousand
or fifteen hundred miles. .- - L
Admitting, them, as we must, that the doe-
trine T have laid down as to torts was thé estab-
lished law in Mngland at- our -Revolution; and
was nob .4 mere technical doctrine, but. rested on
great principles, dear fo the suliject and his
rights and liberties, shonld it not be considered
as the guide here, -except where altered, if .at
all, by -our colonial laws or constitutions, or-acts
of Congress, or analogies which -are binding, or
softething in it entirely unsuitable to.our con-:
dition ? - Thie best .authoritiés. require that it
should - be, 1 Peters” Ad. 116, 236, ndte; 1
Peters' C. .C. 104, 111-114; 1 Paine’s C. C.
111; 2 Gall.. 398, 471; 3 Mascn; 27; Bemis w.
The Janus- et al. 1 Baldwin’s C. G 545; 12
Wheat: 638; 1 Kent’s Com. 377; 4 Dall. 429;
4 Wash, C. Q. 218. Yet this is contésted in
the present ease. -~ - : )
- Somie argue that the Constitation, by exténd-
ing the judicial power to “all cases 6f admiralty
ahd maritime jurisdietion,” meant cageés different
from those recognizéd in England as belonging
to the admiralty at the Revohition, or those a8
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madified by ourselves when -colonies. - These
jurists stand prominent, and their views scem
to-day adopted by a portion of this court. See
the argument in De Lovio v. Boit, 2 Gall. 308.
. The authoritiés which I have cited against
this posifion sesm t0 ing overwhelming in num-
ber and strength; and some of them come
from those either engaged in making the Con:
atitution, or in consiruing it in. the earliest
stages of its operation. Let me ask, What
books have we for admiralty law, then, as well
as common law-—both referred to in the Consti-
tution—but almost exclusively English. ones?
What had the profession here been educated to
administer—Inglish or French admiralty?
Surely the former. The judges hére were
Englist, the coloni¢s English, and appeals, in
all ‘eases on, the inatdance side of the court, lay. to
the English admiralty at homre. -
474%] *What “cases. of admiralliy,” then,
were most likely to be in the minds of those who
incorporated -those words. into the Constitution?
—eages in the English reports, or these in Spain,
or Turkey f+cases. living and daily cited and
practised on both in England gnd here, or those
in foreign and dead langusges, found in the
assizes of Jerusalem near the time of the Cru-
sades ! S ’ o

Tt is inférred by -some, from 6 Dane's Abr.
852,.353, that cases in admiralty are to be ascet-
fained, not by English law:at the Revolution,
but by principles. of  “general- law.” And
Judge Washington held, it is 8difl, we must go
to the general maritinie law of the world, and
not t6 Bhgland alone. Dain ét al..iv.-Sloop
Severn, 4  Hazard's Penn. Reg. 248, in -1828.
But the whole tenor of Mi. Dane's quotations
and reasons, in respeet to admiralty jurisdie-
tion, is to place it on the English basis; and
Judge Washington; in: several instamnces; fook it
for his guide, and c¢ommended it as the legal
guide. Tn The United States.v. Gill, 4 Dall
420, he says: “But still the question recurs; Is
this a case of admiralty and maritime jurisdic-
tion witliin the meaning of the Constitution?
The words of the Constitution musi.be taken
to refer to thé admiralty and maritime jurisdie-
tion of England, from whose code-and practice
we derived our systems of jurisprudence, and,
generally speaking, obtdin: the best glossary.”
See; algo, 4 Wash, 456, 457, - -

. Neither of these emineni jurisgts was ever
likely to .go to the.laws of Cortinental Eurépe
a8 puides, unless in.cases hot well settled either
here or in England; and thén, as.in the com-
mon law courts and in chancery, -they mighi
properly search all enlightened systems of: ju-
risprudence for suggestions and principles to
gid. Chancellor IKent, alse, with his aceus-
tomed modesty, yetr with clearness, supporting
a like-docetrine with that just quoted fiom Judge
Waslington, observes: “But:I :apprehend it
may fairly be doubted, whethér the Constitu-
tion of the United States mieatnt, by admiralty
and maritime jurisdiction, anything more than
that jurisfiction which was settled and in pras-
tice in thia country under the English jurispru-
dence when the Constitution was made” 1
Kent’s Com. 377, Another strong proof that
this was the opinion prevailing heére.at that
time is, that a court of admiralty was estab-
lished :in- Virginia, in 1779, under the recom-
mendation.of Congress to all the States to make
242 '
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prize courts; agnd, by the act of Assembly, it ig
expressly provided that they -are to.- be “gov.
erned in their proceedings and decisions by the
regulations of the Congress of the United
States of Americd, by the acts of the Gemneral
Assenibly, by the laws of Oleron, and the Rho-
dian. and Imperial laws; so far as they haye
been. heretofore observed in the English eourts
of .admiralty, -and by the laws of nafure and
nations.” - 10 Hening's Stat. 98. ‘They thus,
after our own laws, State and national, made
England the guide. L

It is said by others, appealing to feelings of
national pride, that we are fo losck to our own
Constitution and laws, and not to England, for
*a guide. . So we do leok to our own [*475
laws and Consbitution first, and when they are
silent go elsewhere: But what are our own
laws- and Constitutien; unless those in England
before our Revolution, exéept so far as aliered
here, either before, or then, or sinee, and ex-
cept such in Erigland then as were not applica-
hle fo our condition and form of government?
This was. the guide adopted by this court in
ibs -practice as early as Auguat 8th, 1791 (1 ITow-
ard, 24),-and as late as Januvary, 1842, it treated
the practice.in England as the-rule in equity,
where not- otherwise -directed; and in Gaines
et "al. v. Relf ef al, 15 Peters, 9, it decided
that when otr own “rules do not apply; the
practice ¢f the. circuit and distriet courls must
be: regulated by the practice of theé Court of
Ohancery in England.” - See, .also, Vittier v,
Hinde, 7 Peters, 274. : And most: of its forms
and rules in admiralty have- been. adopted. in
our distriet and circuit courts: See Rule XC.
in .1 How. 66, Pref. And this eourt hag
again and again dispesed of inmportant admi-
talty questiéns, Iooking fo Emngland alone,
rather than the continent, as a guide when they
differed. . . : R

Thus the continental law would carry.admi-
ralty. jurisdiction over all navigable streams.
Yet this court has deliberately refused-to-doit,
in The Thomas -Jéfferson, 10 Wheal. 428.
Had it not so refuséd, in repeated instances,
there would have been no mecessity for the re-
cent act of Congress as to the lakes and their
tributaries. Bo, the civil law gives a lien for
repairs. of domestic ships; but- this. court has
not felt justified in doing it without a statute,
because not done in England. 7 Peters, 324.
And in Hobart v. Drogan et al.-10 Peters, 122,
this court felt baund to follow the English de-
eisions as to salvage; though m scme respeets
harsh. See, also, 3 Howard, 568. R
. 8o, when the Constitution and the acts of
Congress speak, as they do in several instances,
of the “"common law,” do {tliey ' not mean the
English comrion law? This courb ‘so decided
in Robinson v. Campbell, 8 Wheat. 223, adher-
ing, it said, “to the prineiplés 0f common law
and equity, as distinguished-and defined in
that country, from:which we derive eur knowl-
edge of those principles Why not, them
mean .the Xnglish admiralty law when they
speak of *cases of admiralty and “maritime
jurisdiction”? Thiéy of course must, by all
analogous ‘decisions and by established usage
as well as by the opinions of eniinent jitists.
The English decisions furnish, also, the most

natural, apptopriate, uniforin, ind well kKnown
prineiples, both for aé¢tioh and judicial decision.
Howard:.&
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184T " WABING ET AL. V. CLARKE,

1t would' be -extraordinary; indeed, for this
sourt to undertake to exercise & -legislative
power as to this point, and without warrant to
seatch the world over and sélect, for the trial
of: private rights, any law they may prefer.
On the confrary, its duty rather is to-declare
the latw- which Las already become ours, which
e inherited from our ancestors or have enatt-
ed;ourselves, and which iz not vagrant and
447 8*] *uncertain, but to' be found in our own
sudicial history’ and institutions, our own Con-
stitntion, aets of Congreéss, and Binding prece-
dents. Congress also might,in many instances,

perhaps, make the -law better than it is, and-
mould it so as to meet new exigencies in soei-|

ety, and suit different stages of business and

civilization; and, by new laws a8 to navigable.

wafers, judicial” fribunals, and various other
matters, is yearly doing this. But does this
court possess that legislative power?. And if
Congress chooses to give additional jurisdiction
to: the Diatrict Court -on the . lakes, or tide
waters, or navigable sfreams between them,
and allow jury trials when desired, under its
power to Tegulate commerce and collect a rev-

enue; will this mot answer every .valuable pur-
poie, and supply any new want or fancied im=

provement: in a riore - satisfdctory aend miore
constitutional manner than for eourts to do it
withont eonsulting Congress?

‘"That Congress posdéss theé power to dp this.

cennot be plausibly questioned. 'The lafe law
a8 to jurisdietion over the lakes, which is given
to the. District Cotirt, but not as an admiralty
case under the Conatitution; and with a jury
when desired, is o strong. illustrition of legis-
lative opinion being the way we contend.

-rAny expansion or enlargement can be thus
made;, and by withdrawing in part the jurisdie-
tion' now confefred on the distriet courts in
any miaiters in admiralty, Congress can also
abridge the exercise of it a8 experience and
time may slow to be wise. For thig reason,
we -are -unable to.gee the forde of the argument
just offered by four members of this eourt, that

if-the English admiralty law was referred to

in- the! expression of “all cases of admiralty
end maritime jurisdiction,” no change in it
could’ be ‘made, without being at the trouble
and: expense of altering the Constitution. - -
*:But in- further answer to this; let me ask if
the Constitution, as they eontend, was meant:
to include cases in.admiralty ss onm the conti-
fent of Europe rather than in England, could the
law as to them lie more éasily altered than if it.
was only the law of England? And would, it
not take the interpietation of the admiralty

law as much from the courts in one case as in|.

the other? - - . -

It is conceded, next, that legislation has, in
Bome respects, in England, since 1788, changed
aid improved -her admiralty proceedings; but
this only furnishes zdditional evidence that the
law. wag different when our Constitufion was
‘emed, and that these changes, when useful
and thade at all, shotild be made by legislation
eid not by, judicial constritetion, and they can
Yightfully "have no force here till so made:
United States v. Paul, 6 Peters, 141. .The
\flerence, too, hetween 4 chapge by Corigress
:‘}, [ by this court alone is,. futhermiore, that
b former, when making it, can and doubtless
‘;211 Ie‘ulow; a'trial by jury, while we &réuiiable
& L. ed, - .
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to do this, if we make the change by constri

ing the case to be cne legitimately of admiralty

jurisdietion. .

Finally, then, the law, as it exisfed in Eng-
land at the time of the *Revolution,as [*477
to admirelty jurisdiction over torts, is the only
certain and safé guide, unless it has been clear-
ly changed in this respect, either by the Com:

stitution or acts of Congress, or some colonial’

authority. We have already seeh that the
Constitution has not used words which are
fairly opén to the idea that any such change
was intended. Nor has it made any alteration
in terms as to torts. -And no.aet of Congress
has introdueed any change in respect to-torts,
having in this respeét merely confeired on the
district: eourts cognizance of “all ¢ivil cases”
in- admiralty, without in a single instance dé-
fining what shall be such eases in connection
with torts. The next inquiry, then, is; whether
the colonies changed the Jaw as to the. locality
of torts, and exercised jurisdiction over them
in admiralty, though committed ‘within a county
and not on.the high seas. Lo

I am compelled to go into these details mote
than . would -otherwise be done; considering
their tediousness, on.account of the great reli-
ance on them in che- of the opinions- just read.
In ordef to operate on the point under eonsider-
ation, it will be seen that any colonial change
must havé been so cléar and universal as to
have been referred to in fhe Constitution and
the Act of Congress of 1789, and to be the
meaning intended by their makers to be em-
breced in the expression of “cases of admiralty
and maritime jurisdietion” rather -then the
meaning that had usually been aftached to
them by the English langupge and the judieial,
tribunals of Ehgland, for centuries. And this
change; likewise, must have been ‘clearly meant
to be referred to and adopted, notwithstanding

‘its great emcroachment in torts on the beasted
‘trial by . jury, and which encroaghment they
were denouncing as tyranny in cther cases, and

notwithstanding its natural condequences -would
be new collisions with the powers-of the State
tribunals, whickh they were most anxious to.
avoid. I haye searched.in vain to find acta of

:Assembly in any of the thirteen eolonies, before;
'1776, making such a change,. mueh less in a
‘majority or all ‘of them. Nor can I find any

such judicial decisions by vice-admiralty cgurts.
in any of them, muck lesg in all. Nor is it pre-
tended that any acts of Parliament or judg-
ments in the courts in England had preseribed
a. different: rule in. torts for theé colonjes from
what prevailed at home. - . . -

It would be diffienlt; then, fo -show that a.

law had Become changed in any free country;

except by evidence contained in its legislation,
of constitutions, or juilicial décisions. But some
persons, ‘and Among them a portion of this
berch, have reférred to commissidns of office to
vice-adinirals as evidetice of a change here;

‘and some, it is feared, have béen misled by

them. 1 Kent’s Com. 367, note; 2 Gall. 373.
These. commissions, in the largest view, only
indicated what might be done, not what was

iactuaily aftefwards done under them. n the

next place, all must see, on reflection, that a
eommisgion issued by the king could not re-

‘peal .or alter the egtablished laws of the lnnd

24%
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478%] -*Besides- the forma .of some of these
commisions, referred to in De Lovie v. Boit, 2
Gall. 398, an entire copy of one of them is in
Stokes; and -anolhér in Duponcegu on Jurisdic-
tion, p. 158 and in Woddeoek's Laws of the
British Colonies, p..86.- It will be seen that
they are mueh alike; and, though thére are ex-

1847,

life, liberty, and property of the subject, “re.
mained in fall force therein until repealed, al..
tered, or amended by the legislative aubhority,
of the colonies respectively, or by the constitn.'
tional acts of the same when they became sov.
ereign and independent States.” See, alao, to:
this  effect, Meontgomery v. Henry, I Dall 49;.

pressions in- them broad -enotigh %o cover all|l Chalmers’s Op. 195; Woodecack, 156.. But

“friosh waters” and “rivers,? and even. “banks
of any of the same” (Woodcock, 69), yet tide
waters are ndver named as the limib of juris-
diction; and, over and paramount to the whole,
the judge is required to keep. and esuse to be:
executed there “the rights, statutes, laws, or:

dinances; and customs anciently observed.”| the Revaolution.

Where amciently observed? In Englind; of
gourse; and thus, of course, were to comply

what seems to settle this inquiry is the treatise
of a eolonial judge, giving some data on this
very subject, and of course well inférmed on,
the subject, Btokes’s View. of Constitulion of.
British Colonies (p. 270} contains an account of.
the admiralty jorisdiction in the colonies before
Two things are clearly to he inferréd from
hiri: 1st. That admiralty and maritime cases,

with the English statufes and decisions as to extended only to matters “arising on the high

admiralty matbers. . -

TFhis limitation is ihserted several times, from
abundant caution, in-the commission in Wood-
cocle, 66, 67, 69, - e Lo

But besides these conflietihg featurés in dif-
ferent parts of them, the comnsnissions of vice-
admirals here sesm, in most réspects; copies -of
mere forms of gnoient dete in. England (Wood-
cock’s Brit. Col. 123);-and, .of courte; were
never intended to-be msed in the colonies as
altérations of the laws; and were; as all know,
void 4nd obsolcte in HEngland whén differing
from positive statutes. So virtually it was held
imw. the eolonies themselves. - The Little Joe,
Stewart’s Ad. R.405; and The-Apolle, 1 Hag.
Ad. 312; Wuookeock's Laws and Const. of the
Colonies, 123. ‘Tliese - commissions; also, if
they prove anything here detually done. differ-

seas”; and, 2d. That the practice and rules of.
deeision in admiralty were the same here as in.
England. : - g
Thus, in chapter 13, page 27L; he gays: “In
the first plaee, as to the jurisdiction exereised
in the court of viee-admiralty in the colenies,
in deciding all maritime canses, or causes arig-
ing on the high seas, I have only to observe,;
that it proceeds in the same manner that.-the:
High Court of Admiralty in England doest
“The only book that I have met with,: which:
| treats of the practice of the High Court .of Ad-
|mifalty in England, is-Clarke’s Praxis Admi-

ralitatis, and: this is the book iised- by the prac-
titioners in the colonies™ - S

In connection with this, all the admiralty re-
ports we liave of cases heforé the Revolution,
ani of cases between 1776 and 1789, seem to

et from the laws in England, except whal was | corroborate the same view, and dre - worth more
made differént by express statute, as to matters | to show the actual jurisdietion here:than hun-

éoninected with breaches of the lawh of tevenue

dréds: of old commissions: cortainitig. obsolete

and trade; and not as fo torts, prove ‘uite- too | powers. never enforced. There ia a manuseript

sunck; as they go above tide water and even on
theland. ¢+ 7o o e

volume of Auchmuty’s decisions. made -in the:
“Viee-Admiralty Cowrt in Maseachusetts, abonit:

i s nob believed: that they led to amy [1740. -See Curtis's Merchant Seamen, 343

practices undei’ them. here different. from the; riote.

Tt will' be difficult to find id. them; -even

laws at home in respect .to torts. - Nome can in one colony; much more in the thirteen, clear,
Aow be foumd stabed, eitheér in Teports of cases|evidenee- of any change here, hefore {he Revor
or contemporaneous -history. Probably in the|lution, in respect to the law concerning the Jo<
eolomics the same rulds2sht home prévailed on | cility of torts. s

this; for atiother reason hécause no statute was.

pasged as to torts here, and dppeals. to the ad-

. M HE Y]
~The very first case of Quitteville v. Woodbury
{April 15, 1740) is a libel for trespass: But:

hiralty at home existed, on' thé instamce -sidel|it is carefully aveérred to have taken place “at
6f the court, t11l a recent change, so as to pre- the Bay of IHondurus, upon. the: open 8eb, ol
serve ymiformity in the colonies and st home.|board the ship King George.” P

Bains v. The James, Baldw. 549;:Wooicocek,

. *No other case of tort is printed, and [*480

040, A cage of one of those appeals is re-|on a careful examination of what has not heen'
ported in 2 Rob. 248, 249 (The Fabius). There pririted no case is found varying theé principle.

the eniarged powers conferred om vice admmi-

There is one for conversion of a vessel and

ralty courts by the € and 7 of William IIT., as | cargo, July 30th, 1742, tried before: George
fo wefzures and prosecwtions for breaches of the Cradock, deputy-judge in admiralty, Farring:

laws of trade and revenus; are mot, as I un-|ten v Dennis.

derstand the case, -considered admirally pow-

But the conversion happened
on the high seas, or what in-thode days was

ers, anid we all know they were not so per se or often termed tle “déep séa” So a decision in

proprio vigore. _A lposer practice in- the colo-

nies, but po difference of principle, exeept under §

statute, appears to have been-_tolera,ted, Wood-
cock’s: Laws, ete. 273, )
In accordance with this, Tucker, in his Ap

479*] pendlx to Fart I *of 1 Black. Com.) ton, except Wwhere altered b 4
ul examination of charters Thus, speaking of “the jurlsdiction of the admi

432, dfter a careful @

and other documents, comies to’ the’ conalusion,
that the laws at homhe before émigration, both
gtatifte and vomingn law, so far as’applcable
to the condition of thé tolonies; and in favor of
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the State of Delaware, in 1788, reported in thﬂ;

1~Woodcock on the British Colonies is equal”
Iy _explicit, that the vice-admiralty courts in the
colonies were called sp. hecanse in faet subgrdinate
‘to the ndritfalty st homé, and with like juriséle
positive “statnte

 ralty over subjects of maritime contract,” he say8j
“\With réspect to thls authority it may De Oﬂg‘
Recessary to obdetve, that in such matters the Af™
| miralty Court in:the tolonles holds ples agrecablfi
‘E%ét_)he coprse of the same court In Engian,q;-z Py

Howerd Bl
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roperty of the subject, “re-
e therein until repealed, sl-
by the legislative anthority.
ectively, or by the constitu.
ame when they became sov.
dent States,” See, also, tp:
mery v. Henry, 1 Dall 49;.
195; Woodeock, 156.. Buf
¢ this inquiry is the treatise.
y giving some data on this
of eourde well informed on:
&'s View.of Constitution of.
. 270) containg an account of.
dietiom in the colonies befors.

clearly to bé inferred from
miralty and meritinie cases.
watters “arising on the high
at the practice and rules of
by were ‘the same here as in.

“13, page 271, he siys: “In
to the jurisdiction exercised
resadmiralty in-the colonies,
itime .caguses, or causes aris-
s, I have only to observe,
| the same ménner that. the:
Imiralty. in England does’”;
it I have met with;: which:
ice of the High Court of Ad~
d, iz Olarke’s Praxis Admi-
(s the bool iised.by the prac-
fonies.™ S s .
th this, all the admiralty re-
cases beforé the Revolution,
ebn 1776 and ‘1789, seem: to
ne view, and are-worth more
| jurisdietion here. than hun-
missions: ¢ontaining obsolets
reed: There i3 a manuseript
uty’s décisions. made ‘in the:
urt in Maasachusetts, about:
¥s  Merthant Seamen, 348,
ifficult to find in them, -even
h.more in the thirteen; clear,
iange here, before the Rev09:
;0 the law concerning the lo-

se of Quitteville v. Woodbury
is a libel for trespass. But
tred to have taken place "ab
arus, upon. the open aed, off
1z Gleorge.” : .
of tort is printed; and [*480:
ination of what has mot heen
found varying thé principle.
conversion of a veasel and

1742, tried before George
udge in admiralty, Farring:
mt the conversion happened
or what in those -days was
“deep séa.” So a decision in
vare, in 1788, reported in thg

the Britigh Colomles is: equal:
ie. vice-admirafty courts in the
| 50, becanse in fact subgrdloate
t home, and with like jufisdi
s altered by posiiive "statute
“the jurisdiction of the, admi:
of, maritime eontract,” he saysi
this ‘authority it may be, only
e, that in such: matters the Ad:
1e_golonies holds ples agresatiy:
: pame court In Englang” (F:
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Ve have already séen that there is othing in-

greas, nothing in"any eoltnial laws, or colonial
_d’?cmlﬂns /in - the: vice:admiralty: courts, Sorite’
Yenture to infer it ‘merely from-analogies. But;
) jsll_mgg the competency for -edurts of. limited|
:ﬂr_lsdmtlon, like ours, to do this, if itpairing
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Introduction to 4 Dall. 2 (last edit.); the judge [jury trials and. encroaching on Btate juripdie-

geems to concede it t0-be law in that -colony,

that all cases; ekcept prize cnes, must happen

“on the high seas” in order to give the ad-
miraléy jurisdiction over them. :
.Bo a few cdses before the adoption of the

Constitution are reported in Bee's Admiralty

Decisions, though they are mostly on contracts.
But they all make a merit of conforming to the
gourse in the Iinglish admiralty, rather than
exhibiting departives from and enlargements
of its jurisdietion. See oné in A. D. 1781
{Bee's Adm. 425), and another in the -same
year (p. 419), and anoiher in 1785 (p. 869). RBut
the most decisive of all is a case in 4! D, 1780,
in the High Court-of Appeals in Pennsylvania,
Montgomety v. Henry ct-al. 1 Dall. 49, .
It was & proceeding in admirally, regarded by
gome as sounding in tort, and by some jn con-
tract; but as to the line of jurisdietion; this
having happenéd, as averred,..on the River
Delaware, the court say,-through Reed, their
resident: “But it appears .to us, that from:
the 13th and 15th Richard IL the. admiralty
has bad jurisdictién on all watdrs out of the
body of the county. There has béen great de-
hate ag to whit is meant by high séas, - A road;
linven;: or &venr river; nob:within the body of
the-county, is high sea in the.idea of eivilians.
Therefore, if the Rivér Delawdre is out of the
body of any coutity; we think it ¢lear that it is
within the admiralty jurisdietion.” - - -
"-In shorty ad to'this matier the first principles
of ‘English -jurisprudence, as applicable to. lier
colonies, show that there could he no difference
here on & mabter of this kind, unless authorized
by express statute at home, extending to: the
dolonies,” or by acls of Assembly here, expriks-
Iy sanctioned at homie. - A
~Blackstone says:. “For it hath been held,
that if an uninhabited -country be discovered
and planted by English subjects; all the En-
glishi laws then in being, which are the birth«
right of every-subject; are immediately there in
foree.”. 1 BL Com, 108; 2 P. Wms: 75. Excep-
tlons of course exiat' as to-matters nob:appli-
cuble- to ‘their condition, ‘but none of them
rédch this:cdse, and Tequire -considerdtion.
~*Were mot we thén British tolonies, .and be-
Bloning ‘héve in an uninhabited country;. -or,
wha:t-is equivalent; tenanted by a people not
having any civiliged laws? - Why, then, were
not the principles of English admiraléy law in
fore here in the vice-admiralty courts, as much
481*] *ag the English common law in. other
courts=—and - which. Kas been declared. by’ this
tribual to have been the basis of the jurispru-
jence. of all the States in 17807 3 Pebers, 444,
Indeed; any laws in: the plantations eontrary to
OF repugnant to English lawas were held to-be'
Yoid, if not allowed by Parliament at home..
3'BL Com. 109. App. 380, by Tucken:, I
What is left, then, for.the idea to rest on of
& changg in respeat. to the locality of torts here,
t?‘glve'admiralt-y eourts jurisdiction-over them,
different fiom what existed in England in 17767

he Constitaition; nothing in.any. acts .of Co-!

tiens, without any express grant or authority

gies? The omnly ones which can be imagined
are cases of crimes, contracts, and seizures for

the decisions as to erimes prove directly the re-
' VETSE. R T o
In: rdspect to them, no change whatever on,
.this point has oecurred, and the rule recognized,
‘in this dountry as the true one eorcerning their
locality is, like that.in Emgland, if tried in ad-
'miralty as being crimes by admiralty law, they
must lhave been committed without. the limits
of a county or State. 4 Mason, C. C. 308; 5
‘ibid. 290; 1 Dall. 49; 8 Wheat. 336, 371; .5
‘Ibid: 76, 370; 12 Ibid, 623; 4.Wash. C. C, 375;
Baldw. C. C. 35. : . e
And all erimes on.the waters of the Uniteq
States made punishable in the courts of the
‘United States, by acts of Congress, with few,
‘or mo exeeptions, -if.-conmected .solely. with . ad-
miralty jurisdiction, 4re serupulousiy ‘required
to have been cominitted on the sea or the high
pséas; "out of the jurisdiction of any partieglar
State . . - - o
In alleriminal eases in admirally in Fngland,
the trial has also been by jury, by an. expregs
act of Parliadment, ever simge the 32 Henry
VEI: (Com, -Dig. Admiralty}), and: so far
from: the': same principle not being -considered
in foree here, the Constitution ifself, before
any amendments, expressly provided for .al}
criminal trials of every kind being by a jury,
Art. 3, sec. 2,.and Federalist, No. 8l. , B
- 80; the old Confederation (arficle Oth) au:
thorized Congress -to. provide courts for the
trial “of piracies. afid - felonies commifted ..on
the high seas” 1 Laws, Biorenls. edit. p. 14.
And.when Congress did so, they thought it ex:
pedient to adopt the same mode of frial for acts
“on the sea” as on the land; and “according
to the ‘course. of .the common law”; and.under
8 sorttof ‘mixed commission, as under the; 2§
Henry VIIL, to try these offenses, consisting
of the. justices of the Supreme Court. in each
State, united with the admiralty judge, they

" limperatively " required the use of a jury,. 7

Jowin,. of Old Cong:. 65; Duponeeair.of Juris.
94, '95,:-1'[0":3;'qu D . : ! L e
- *Finding,: then, that any .analogy. [*48%
from crimes: directly oppodes, rather than- fa-
vors, any ¢hange as to torts, let us proceed to
the -case of contracis. Tt.will be nesessary, be-
fore they. can. be allowed any effect, for their
friends to: show; that the locality of contrasts
‘has Yeen changed: hére, and then.that such
chamnge. should. operate on torts, -Contraets, -in
one aspect of the subject; did.not differ gs to
theit: logality from. torts -and . crimes before
Richard IT. any more than after: :

| - But as the question in relation to the locality

of contracts here ig-still undecided, and:is' he-
foré:this -conih awaiting another argument, on
.accotnb ;of divisions of gpinion. ameng its mem-
bers in -r8spépt to. it, no analogy pan be. drawn
@6 .govern othér. questions from what is itgelf
thus uncertuin; and. it is not deemed-decorons
by me to diséuss here the moot question. as-to
dontracta; or, till. the other action pending. in
Telation to them:is itself settled; to draw any

2L ed 1

inference; from aAvhat I. may -suppose to. be,.or
not to be, their ladality.: e
7 ‘A48

to that effect, let me ask, what are the analo--

breacties of laws of revenue and trade, ‘But.
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Yithout, then, poing farther into the gubtil- |
ties as to the loeality or want ‘of loeality of eon-
tracts within admiralty jurisdiction, so fully dis-

furneme Court oF THE UNITED STATEAR, 1847

So thought Congress, Yikewise; svhen, Feh,
13th, 1801 (sec. 1lth), it conferred on the Cir-
cuit Court jurisdietion over “gll seizures . on

gusged in 2 ‘Gallison, 475, by Judge Story, on ;Iand'or water, and all penalties and forfeitures

the one hand, and in

Justice Johnson, on the other, as well as in the
ense of The Lexington, at this term, it is enpugh |
to say, thet is not the question now under cons
glderation. Its, at the ncarést, hut aollakeral, [be all of eouise tried by & jury. 2 Stal. at
and differently sitbated. TForin trespass it was
always a test, not only that it happened on the
ged, instead of merely tide-water, but .out of the

body of & county.

And above all this, thosé very swritera who
gontend that locality does not govern the-juris-
diction over contracts: admit that it dontrols;|
and always has contrdlled, the right to try both
torts and crimes (with the excoptions before
aamed, and not influeneing this- question), dur-
ing all the fluctuations and struggles about
contracts during the lagt four hundred years.

To the resolutiond said to have been prepared
by the judges in- 1632, with a view fo arvange
differences: concerhing jurisdietion, no change
of modification is made as to torts: Dunlap’s.
Prae. 13, 14; PBevans's case, 3 Wheat. 365, note.
" Noi: was fhere sny in the rwtual arrange-
ment betwesn the different eourts in 1575.
Qee it in 3 Wheat. 367; note; Prynne’s Anis
And in Crowell’s Ordi
nhiinge of 1648, on - the jurisdiction of the ad-
mitalfy; so much relied on by those friendly to
d by some supposed to
heve besn copied and followed in this ¢ountry,
damages by one ship to another were included,
bit it was mieant damages on’ the ses, being
déscribed a3 damages
arising 4t sea in any way.” Dunlap’s Ad. 16..

“Hence, avefi- in admiralty writers and ad-
miralty- courts, it is laid down repeatedly, “in
torts, loculity ascertains the judicial powerss
And again, “Ha all matters of tort, loeality .is
the siriet Limit” 2 Bro. ~Civ: and Ad. daw,
110.  So ir: The Eleanor, & Rob. Ad." 40, Lord

msadversions, 98; 99.

the eéxtension of i, an

483%] *Stowell said,

thing,” instead of holding it to be an. obsolete

or iminaterial form.

Laatly, in respect to analopies in seizures:for
pieaches of the laws of revenue and trade, it is
claimed that some change has oceurred. there,
which should  influence the jurisdietion Over
torts. Buf these seizures are not for torts, nor
has the change in relation to the trial of them

happened on any principle applieable to- torts.
Moreover, it has been made as to seizurés only
undet expiesd statutes,
on those statutes; and
by .analogy, no change can be made as fo torts
except by express gtatutes. i o

But there lias never been any such. statute as
to them, and if without it the change wastmade

12 Wheaton, 622, by

happening thereon, or

“the locality is every-

made, arising, or pecruing under the laws of the
United Stdtes.” This was original eognizance,
though, not in a court of admiralty, and proper-
Iy treated scizures on waler as on land, and to

Larige, 92. - This was a change made by Con-
gress itself, aided by some of the first lawyers
in the country. Buf-as the whole statute iwas
‘repealed, on aecount of the obnoxions circum.
stances as to the judges under which jt wes
passed; all the changes fell with it.

The admiralty ih England did ndét exercise
fany jurisdiction “over seizuregs for revenue,
thongh on the ocean: 8 Wheat. 396, note.
But it was in the Court of Exchequer, and was
levolved on admiralty- courts in the colonies
for conveénience, as no court of exchequer ‘ex-
isted there. Dupobnceaw’s Jurisdietion, 139,
and note. This additional jurisdiction, how-
ever, wis not an admiralty one, and ought te
have been used with a jury, if desired, as 1 the
Exchequer.. Powers not admiralty are for con-
Venience still devolved on admiralty courts; and
it was.a great grievance, complained of hy our
ancestors here; that such a trial was not allowed
in such eases before the Revolution, Undoubt-
edly it was the ekpectation of most of those
who voted for the Act of 1788, that.the {rial by
jufy would not be here withheld in ecases of
seizures Tor breach of laws of the revenus,
which they had always insisted on as their eon-
stitutional right as Englishinen, and, a fortiori,
ag Aaericans, - : -
*They had remonstrated ecarly and [*484
late, and complained of this abridgment of the
trial by jury -even in the Declaration of Inde-
pendence, and as one. prominent cause and jus-
tification of the Revolution. 1 Journal of Old
Congfess, 46; G Dane's Abr. 357;. Baldw. G
G 551, As plenary -evidence of this, it is neer
essary to quote here but a single documeént, a8
that was drawn up by John Jay; afterwards
the Chief Justice of this eourt. It ig.the address
by the old Congress, QOctober: 21st, 1774; to the
people of Great Britain, and among other griev-
ances says: “I1b was ‘ordained, thaf whenever
offenses should bé committed in the colonies
against parficular acts imposing duties. and
restrictions upon trade, the prosecitbor might
bring his action for the penalties in the: courts

and the construetion put
if thisis:td be followed

| of admiralty; by which means the subjept lost
the advantage of being tried by an honest, un-
| influénced juty of the ‘vicinage, and was sub-
| jected to thé sad fiecessity of being judged by
a single mansa creature of. the crown—and ac-
-eording to the course of & law (eivil} whieh ex-
| empts the prosecutor irom the trouble of prov-

by andlogy, tide waters would not be the test,|ing his accusation, and obliges the defendant

a8 is here contended; but; lilke: cases of seizurés,
any waters navigable by & hoat of ten tors bur- |-
then. It is even & miatter of very grave deubt,
whether a mistake was not committed in refus-
ing-a trial by jury in cases of -kbigure, under

gither to evince his innocence or to suffer.”

Now, after these reprobations of such a prac-
tice—afler two specifie amendments to the Con-
‘stitution: to secire the trial by jury in cases be-
fore doubtlul--and after three -clamses .in the

our -Judiciary  Act, whenever desired, orrat least,| Judiciary Act expressly allowing it in all prop-

whendver 1ot made on the high :seas.  Kent,

|ier- eases; who-can belibve that they’ jntended in

Dane,; and several others, think the eatly -deci- | the ninth -section of that very hct.to ugée lan-
glons-inade on this, and Which have since been;| guage which: ought to be construed’ so s to de-

fnerely: copied, - were

probably * erroncous: - *1

Kent’s Com. 376; 8 Dane, 357.

‘gte

‘prive them entirvely.of = jury trial in.that very
-class of ‘cdses where the refusal .of it had long
Howard: b
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peen denounced by them as oppressive, unlaw-
ful, and ong of -ths grounds for a revglptlon?
Should we thus brand them with duplicity, or
tyrapny? . e
" As g single illustration that their views in the
Act of 1789 have probably been misconstrued
or misapprehended, #f seizures for breaches of
the laws of revenue and trade were in reality
topges of admiralty and maritime jurisdietion,”
as meant in the Constitution, then no stafute
was necessary, like a clauge in that of 1789, to
make them so, and o make them so not at the
line of tide water, which is here conteénded for,
put wherever a boat of twenty tons could go
from the ocean. And if they were nof such
cases. to that extent and in that manner without
o statute, but were common law and exchequer
cases, then it is certain a statute would mot
meke them “admiralty cases,” but might de-
volve their brial on the District Court, allowing
g jury, as that trial was expressly rescrved by
the amendment to the Constitution in all com-
mon law cases. Btokes discloses the derogatory
reason assigned for such a violafion ¢f our fore-
fathers’ rights by some of the British statutes
before the Revolution. Stokes on Constitution
of Colonies, 360. With much naiveté, he says:
“In prosecutions in the courts of vice-admiral-
ty in the colonies for the breach of any act of
Parliament relating to-the trade and revenue of
the colonies, all questions as well of fact as of
485*] *law are decided by a judge alone, with-
out the intervention of a jury; for such was the
inclination of the: colonists in many provinces
to carry on & contraband trade, that to try the
fact of an information by a jury would be al-
most equivalent to the repealing of the act of
Parliament oh which such' information was
grounded. Tn other respeets, I apprehend the
proceedings should be conducted as near as
may be to the practice of the Court of Excheq-
uer in England.,” And the reasom said to have
been assigned by Judge Chase for the construe-
tion first put on the Judicidry Act—that sei-
zures for violation of the laws of revenue and
trade were meant by Congress to be treafed as
cases- in admiralty, and fried without a jury,
though they never had been so tried in Eng-
land &ill the encroaching statutes, and never
here except a3 our fathers declared to baillegal-
ly—is almost as havsh, and more derogatory on
our fathers themselves, as being an act dohe by
themaselves, in saying it was to avoid “the great
danger to the revenue if such cases should be
left to the caprice of juries. The United States
V. Betsey, 4 Cranch, 446, note. -
oever could conjecture, for such.a reason,
that a statute was intended to have stich a con-
struetion, ssems to have forgotten the remon-
strances of our fathers against the odious meas-
ures of England corresponding with suclh a con-
Btruction; and to have overlooked the prabable
iference. in the feelings of juries towards laws
made by themselves or their own representa-
tives, and those made by a Parliament in which
ey were not repregented, and whose doings
Seemed often designed to oppress, rather than

Protect, them, And what presumption is. there |

that an exclusion of juries from trials as to trade

and revenue, for causes.like these, was miéant

0 be extended to torts?

b e reason-is totally inapplicable, and -henee

l; ﬁﬁsﬁmptiqn entirely faila. What & stretch
L. ed.

of presumption without sufficient data is it to
infer that this resisted case of seizures is first
strong evidence of a larger jurisdiction in ad-
miralty established here, and likely to be adopt-
ed under the Comstitution by those who had
always arderitly opposed it, and next is evidence
of n larger jurisdiction in ofher matters, dis-
connected entirely with that and all the reazons
ever urged in support of it? )

The last inquiry on this question of jurisdie-
tion is, Whai Have been the decisions conecern-
ing the locality of torts in admiralty in the
courts of the United States since the Constitu-
tion was adopfed? cooi

It is the uncertainty and conflict eoncetrning
these, which has in part rendered it necessary
to explore with so much care how the law was
here, when our present systemn of government
went into -operation,

It is a miatter of surprise, on a eritical exam-
ination of -the books, to see upon how slight
foundations this claimed departure from the
*established law in foree in England aa [*486
to torts rests, when looking to precedents in
this country.. I do not hesitate to concede to
the advocates of a change; that the doctrine has
béen laid down in two or three respectable
compilers, Curtis on Merchant Seamen, 362;
Dunlap’s Ad., 51. But others oppose it; and
we search in vain for reasons assigned anywhere
in its favor, The:authorities cited from the
books of reports in favor of a change here are
not believed, in a single instance, to be in
point, while several appear to maintain & con.
trary doetrine. -

They are sometimes mere dicta, as the lead-
ing case of D& Lovio v. Boit, in 2 Gall. 467,
424, that having been & case of a conbract and
not a tort; or as in 1 Mason ©G. . 96, that
having oceurred on the high seas. So Thomas
v. Lane, 2 Suminer, 1; Ware, 75, 96; 4 Mason,
C. C. 880, Or they are cases cited, siuch ag
Montgomery v. .Henry, 1 Dall. 49, which re-
late to contracts alone. See, also, case by Judge
Conkling, in New York Leg. Ob. Oct. 18463
The Mary, 1 Paine's C:-C. 673. Or they hap-
pened, as. wag averred in 1 Dall. 63; on waters
out of any c¢ounty. Or they are cases of aei-
zure for breaches of the laws of trade, and nav-
‘igation. and revenue;, depending on - express
statute alone. The -Vengeance,; 3 Dall. 297;
| The Betsy, 4 Cranch, 447; Wheélan v, The
United States, 7-Ibid. 1127 Conkling’s Pr. 350;
1 Paine’s O, -G 504; Gilp.’ 235; 1 Wheat. 9;
20; 8 1bid. 391. And are, as before explained,
'probably misconstrued. ; ' :
The parent of many of these mistaken refer-
‘ences,. and of the decisions as to seizures, is the
‘cade of The Vengeance, in 3 Dall. 297, a case
‘which Chancellor Kent, in his Commentaries,
justly says “was mot sufficiently - considered.™
-Vol. I p. 876. It was not a case of tort, as
some seem to suppose; nor even a seizure, under
‘the aet of 1789, for a breach of the laws as'to
revenue and trade. But it was an information
for exporting arms; prohibited by a apeocial act,
‘passed 22d May, 1793: " - e
Some of the references; likewise; are to cases
‘of prize, which in FEhgland as well as- here
never depended on locality, like the high seas,
'but might be even on land, and were at first

-conferred on the admiralty courts by spécial
'commission, and werd not originally a part of
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its ‘permanént jurisdiction. . 10 Wheat. 316;°5
Ihid. 120, App:; 4 Dall. 2; Doug.. 613, niote: 1
Kent’s Com. 357. Where any.of the references
in- the books here are o printed -eases of
tort, they uniformly appear to have been corm:
mitbed on. the high-seas, or without: the hody of
2 counby and State. Burke v. Trevit, 1 Magon,
96, 99, 360; Manro v: The Almeida, 10 Wheat:
474, 486, 487; The Jogefa Segunda, Ihid, 315;
Thomas . Lane; 2 Suimner, 1; The Apollon, 9
Wheat. 368; Plummer v. Webb, 4 Mason’s G
(. :380, and Ware, 75; Stecle v. Thatclier;: Ware,
96, If fhe act happencd in foreign. countries
in tide waters, there may well be jurisdiction,
48 being. not. within. the . body of any
487%)] colinty here. .- ®Thomas v. Lane,- 2
SBumner; 9. Such was. the, case of The Apel-
fon (9. Wheat. 368), not being.a case within
tide waters and a county in-this country. -

: There is ‘an. expression in 12 Peters,. 76,
which is suppesed by some to sanction 4

change. But if is only a dictumn, that: having | -

been a easé of crime, and the idea and ilie ex:
pression-are, not that torts or crimes eould be
tried in admiralty; when commiited within -3
eounity, on tide waber therein, but that in-no
case, 1f committed on land or above tide.waler;
could they be tried there as admiraliy of-
fenses, but only as, offenses defined. and pun-
ished by .dets of -Congress under-the power to
regulate eomierce.. United States v. Cocinbs,
12 Peters; 76: "This may be very true, andyet
in torts, ss well ds crimes,-théy may not”be
punishable without a statute,: and as mere ad-
miralty cases, unless committed or.thd ocearn:

‘During this gession I have for the first. time
geen a ‘oase 'decided in one of our circmits)
which -holds that the tide waters of the Savan-
nah River are withifi the jurisdiction of the
edmiralty, as to collisions between boats. Bul-
lock ¥. The Steamboab Lamar; 1 Western 1. J.
444." But asd the.learned judge seems to have
taken it for granted that the question: of juris-
di¢tion liad been settled by previous decisions;
he does mot go into an exainination of its prin-
ciplés, and cites only one authority (7 Peterd,
324), which. will bé found to be a.case of con-
tract and not tort. So that, with this single
excepbion, so far as it be one, not a singls re-
ported case is-found, and only one manuvséript
case referred to (Dunl. Adm: 51), where a. tort
was committed within one of our dounties,
“though on' tide water, which was adjudged to
be within admiralty jurisdiction, sinee the
country was first settled, or of a like'character

in England, unless by recent statutes, for the |

last four cénturies. L

On: the contrary, in Bee's Admiralty Reporta.
and Peters’s, in Gilpin’s -and Ware’s, cases for
torts are found, but all arising on.the high
geds; wurileas some doubt. exists as to one in the
last, partly overruled afterwards in the Cireunit
Court. So, whatever may be the obiter dicta,
itiis the same as {o all in Paine, Washington,
Baldwin, and even Gallison, Mason, Sumrer,
ahd Story., Indeed; this result accords with
what was rightfully to be anticipated from the
rule - laid down in-the first elementary law hook
in the hands of the profession at the time of
the Revolution, that “admiralty eourts™- (3 Bl
106) had cognizance of what is “committed on
the high.seas, out of the reach of onr ordirary
courtn of justice . And “all admiralty causes
248
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“must-be, therefors, causes ariéing wholly upon
the sea, and mot within the precinets of a1y
‘eounty.” - 3-Bl: Com, 106: . S

Moreover, as to Americen authoritios directly
against these supposcd changes ds to torts, it is
hardly possible to find anything stronger than
the absence we have just referred to, almost
entire; of any attempt in setions to sustain tha
jurisdiction in admiralty - *over torts; [*488
unless- happening on -the high-seas, and the
uniforih settléd decisions in England, that it
exigts only there. But; beside this; there is the
absence likewise of any eolonial statutes or col
onial decisions to bring in question at all the
ddjudged cases at home, which governed this
question-here no less than there. -There is-next
the réemark by .Chancellor Kent, .that if tides
ebb and flow in & county, a recovery caimot he
hdd {or a tort there, on the prineciples of the
commin law eourts: 1 Kent’s Com." 365, note:
3 Hogp: Ad. 869, - S -
And £o ‘one can read the learned Digest of
BDane without ‘secing that in torts he considers
the. triel by jury proper, wherdver they ossur
within: the body of any e¢onnty. 6 Dane’s Abr,
Frohibition. And it is laid-down generally, in
several otlier instanees in this country, that the
loeality of torts must be on “the séa,” in order
to confer --jurisdiction on {the' admiraliy.
Thackery et -al, Gilp. 524, 529; 3 Mason, 243;
Baldw. C. C. 550-554; g0 in Adams v, Haf-
firds, -20 " Pick:' 130. Sée; also, the colonial
case before:cited from 1 Dall. 53, Montgomery
v. Henry et al,, directly in. point, that the ling
of the county was the test, and not tide water,
unless without the county. ' This ‘was in 1780,
and: is most-conclusive proof that no colonial
enlargement of mere admiralty jurisdiction as
to thizs mafter bhad oceurred lers: in practice,
either under the words of commissions to vice-
admiralty judges, or ény differenca: of eireum:
stamces and condition. ~ - -0

But;. begide this, one resolve of the old Con -
gress shows that they considered the litse of the
 ¢ounty as. the true one; aid hence its vielation
"in: tases of trade and revenue; under statittes
| passed fo oppress thermn; eaused their remon-
strances that the- viee:admiralty courts had
 transgressed the anelent Hmits of the hiodies of
counties. 1 Journal of Old Cong. 21-23. How
‘unlikely, then, is the inferenee from this, that
the framers of the Constitution regarded - this
éncroachmént as the true line, and, when pro-
testing against if, not only meant to adopt it,
| but extend it to cases of torts? T

It is not & little remarkabls, too, that in ma-
turer life Judge Story himself, in speaking of
the jurisdiction over torts (3 Com. on 'Constit.
'1650),"ssiys: “Tho jurisdiction claimed by the
courts ‘of admiralty as properly belonging to
them extends to all acts and torts done upon
the high seas; and within the ebb and flow of
the sed.” . That means, at comwion law, out~
'side of a county. : -
Thus says Coke, In 4 Tnet. 134: “So as it is
inot material whether the place be upon the
iwaters infra fluxum et refluxum aqum; bub
\whether it be upon any water witlin any coun-
ty.” Bee Laws, 234, Again, the ebb and fiow
of tide; to give jurisdietion to the admiral,
‘means on the coast outtside. Worteseue, Da

Laudibus L. Ang. 68, note, 8o 'in 2 Madison,
"Papers; 799, 800, it will be seen that Judge Wil-
) Howard 5.

1847,
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son deemed the admiralty jurisdiction to relate’

£ what'the States had not exercised power
gver, and to'thé sea: 5o in The Federalist, No.
80, cases arising oii the high seas are keid to be
those embraced. ) e o

489*] *Indeed, the departure from the settled
Line of jurisdiction as ‘to tors here, so far as
it may have gone m -thdory- of speculaition,
goams likély to Have bgun in miistale rather
than in'#ny old eommission or “adjudication,
fomnded of Hoy statuto oF any ell setiled

griieiple.” Ib is - likely “to have commiernced
either * by oinittihg- to' - digeriminate ~‘b‘;=;t’w'gen=
torts and contracts, or betweén torts depending
on'-general prinéiples and &eiziures for v1o§a.l:1ng-
laws of revenue and trade, which depended on:

tlie' words of & special stabufe; and thé conm-
striction givén to ‘thosé wordsi or from a sup-
posed but unfoinded analogy to the rules as'bo

prizes, with which our fathera were very famil-;

iar in the Revolution; and taking cognizance of
them-in admiralfy hére, as i England, if -eap-
tured anywheie, not-only on - tide ~water or

#pelow high water-mdrk,” bub even on land..

4 Dall.’2; 2 Bre; Civ.and Adm. Law, 112§ 5

Wheat. App. 120. Or it may havk oceeurred,:
dnd that probably was oftenest the apse, from,

various pgemefgl expressions in 'the Higlish
tooks and easés as th tlie admirdlty jurisdiction
being co-exterisive with tide waters, when that
dxprossion means; ih all the adjudged cases in
England ‘as to torts and crimes—and rhust, on
yprinciple, as before shown; mean, in order to
secure the trial by jury and the common law--
the tide waters on the sea coast, the flux and
reflux of the tideé, out of the hody of a county.

* There is a similar expression in Judge Btory's
Commentaries on the Constitution; Vol. IIL
gee, 1867, ais to crimes, in speaking of the éx-
istence of admiralty jurisdietion over them in
¢recks “and bays within the ebb and.flow of
tide;” but he talkés dare to add, very properly,
“af least in siel as are oub of the body of any
eounty in a State” Probably the true origin
of the whole error was by looking to expres-
sions about tide waters, or tha ebb and flow of
tide, without noticing further that the act must

bé in such tide waters as “are ouf of the hodr

of any county in a State,” and that this was in-
dispensable to be observed, in order fo protect

the invaluable principles we have been. dis-|

cussing. - .

"‘The poiwer of the general governinent and its
eourts. over -admiralty matters ‘was doubtless
conferred on aceount of its supervision . over

foreign trade and intercourde “with other ra-

_j:ions,- and not to regulate boaty like these, far
in the interior, and never going to any foreign
territory, or even adjoining Stabe,” much less
ﬁguehin-g tlie ocean. Nothing can bé more sig-
nificant of the dorrectness of this limitation fo
matters on the ocean, than the remarks of Chief
Justics Jay, in Chisholm v. Georgia, 2 Dall. 475,
that the judicial power of the Union wag ex-
tended to “cages of admiralty and maritime ju-
tsdiction, beciuse, as the seas are the joint
.grﬂperby of nations, whose rights and privileges
thereto' are regulated by the laws of nations
ami_ treaties, such c¢ases necessarily belong to
hational jurisdiction.”

. Our forms of proceeding, also, in admiralty,
490*] and which are founded *on siibstance,
5’19“-11% ‘.u&‘glally on the transaction as having

. ed,

happened on “the high gens,” knowing full well
that they are the great theaire and territory
for the exeércise of admiralty law and admiraliy
power; and being obliged to mske such an als
legations in. England in order to gain jurisdiet
ticn. Rosd v. Walker, 2 Wils. 265. -

Half the persinel quariels betwden: seamcn

-in the coasting trade and:our:vast shore fisher-

ies, and timber men on rafts, and gundalo men,
and men in flat boats, workmen in the sea coast
marshes, and half the injuries $o their proparty,
arg ‘whaere the tide ebbs. and flows in our tivers,
cieeks and poits, thouigh not on the high seas,
But they never were thought to be cases of ad-
miralty jurisdiction when daimages are elaiimed
<-miich less when prosecuted for erimes; never

in creeks, though the tide shbs and flows there

through half of our seaboard .towns—mever in
rivers. All-is within the dounty, and is usualiy
tried before State officers and by Btate laws.
Tt las " just been remarked by one of my
brethren, a8 to torts and crimes; as has heen
befbre said by soife in tontroversies as to con-
tracts, that the statutes of Richard -IL. were not
in force in the colonied. Bes 2 Gall. 398; 473;
1-Peters’s Ad: 233; Ware; 91; Tall's Ad. Praet.
17, ‘Pref.: T clieerfully ¢oncede it may-: well
be doubted whether any portion of the com-
mon law or Lnglish-statutes, passed befors
the settlement of this country, became in force
here; unless suited fo our conditiom, or favoer-
able to fthe subjsct and his liberties. Bufb these
statutes weré botle They were suifed to the
condition of those attdclied'to the common law
and jury frial in the colonits, no less than -at
home; and they were in favdr of the rights and
libertizs of the subject,-to be tried by his own
and rot foreign laws, and by & jury for all
maftters happening within the realtn, and not
on the high sead:.- And s¢ far from ancient stat-
utes of that character not having any forde
here, they had as much as those parts of the
common law which were clainied, Ostober 14,
1774, by - Congress- among - the “indubitable
rights and liberties to whith the respective
colonies are entitled” 1 Journal of Congress,
28. They camé here with-them, as a part of

their admiralty law, as much as came any por-

tion of the cominon law, or the trial by jury.
They came as much as Magna Charta or the
Bill of Rights, and they should exist here now,
in respeet to all matters, with all the vigor that
characterized: them at home at the tirme of gur
Revolution. HBaldw. G, C. b5l; Ramsey v.
Alleyne, 12 'Wheat. 638. 80 -decided virtually
in Montgomery v. Henry, 1 Dall. 53; Talbott v.
The Three Briggs, 1 Dall. 106.

Theprinciples, deal to freemen of -the Saxon
racé=+préeferring the tiial by jury, and the com-
mon law, to a single judge in adiniraley; and
the. civil law—which were involved in these
statutes, eduld be no less highly prized by our
American fathers than their English ancestry,
especially when we look to their numerous
resolutions on *this subject, both before [*4901
and during the Revolution, cited in other por-
tions of this ¢pinion? . o

1, —They are so numercus as fo rémind on2 of
the zéal and perseverance in favor of the great
charter, -which was such aw .fo require it to be
read twice a year in each ecathedral, and to have
it vatified anew over thirty times, when put in
peril iy encroaching monarchs:. 1 Stat; at Larg
(Bpglish}, 274, ch. 3; also, p. 1, nofe, :
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One of the soundest jurists has said long
gince “The eommeon law of England, and every
statute of that country made for the benefit
of the subject hefore our ancestors migrated to
this country, were, 8o far as the same were ap-
plicable to the nature of their situation, and for
their benefit, brought over hither by them; and
wherever they are not repealed, altered, or.
amended by the constitutional provisions or
legislative declaration of the respective States,
every beneficial statute and rule of the common
law still remains in force.” Tuclcer, in Part
1. of BlL Com. App. 9%; 2 Chalm. Op. 75;
Woodcock, 1592 -

Whether the 13 and 15 of Richard IT. wers
in afirmance of what was the true limit of ad-
miralty jurisdiction at first in England, or
otherwise, is not very material, But it is cer-
tain:that it was likely to be.but declaratory of
that, as the people were so devoted to the com-
mon law trials by jury. The extraordinary-
idea, that these statutes were not in foree here,
was first broached in A.. T. 1801, and then in a
district cpurt, in direet opposition to the views
expressed in 1 Dall, 63. The point.then de-
cided under that novel notion was, that a lien
existed for repairs of & domestic ship, without!
the aid or any statute, and has becn since ex-
pressly overruled by this eourt in The General
Smyth; 4 Wheat, 413. And. why overruled
by this court, but en the prineiple that the ad-
miralty jurisdiction here was what it had been

in Bngland before our Constitution, and not|

elsewhere—not that of France before the Nor-

man éonquest,or that of Holland now?
.Indeed, Justice Story, as-a, commentator in

respect. to other elanses of the Constitution no

imore open te such a construction than this,|
poncedes that they are to be “understeod” “ae-

cording to the knowr distinetion in the jurispru-

dence of England, which our ancestors brought-

with -them upon their emigration, and with
which all the American States were familiarly

acquainted:® 3 Story's Com. on the Constitu-

tion,- 506, sec. 1639.. -

Nor let. it be again offered in extenuation,
that, the power being doncurrént in the éommon
law courts, the plaintiff from chdice goes into
the admiralty; becanse the other paréy, who is
often prosecuted only to be vexed and harassed,
and who has rights as well-as the plaintil,
may be thus forced into admiralty, rather than
492*] the *common law, much against his

clioice,. Nor let it be said further, as. an apol-’
ogy, that the tidal by admiralty is better and.
‘more satisfactory; when our ancestors, both-

English and American, have resisted it, and.ex-
cluded it in all common law cases, for-reasons
most vital to publie liberty and the antherity of
the local tribunals. Such an enlargement of a

power =0 disliked by our fathers is also unnee.’
gssary; because, if desirable to have the Unit-

ed States courts try such cases; rather than

those of the States, they ean be enabled to dq

it by express provisions, under the power {o

regulate foreign commeree and collect revenue,

as is now done on the Lakes. 12 Peters, 75,

5 Statutes at Large, 726; Act of February

26th, 1845; and reserving, as in that case, the

right of trial by jury.? ’ )

I have thus examined this question in all its

various aspects, and endeavored to answer al}

which has been suggested in favor of a change,
here as to the line of admiralty jurisdiction in -
the case of the collision of vessels, a3 well as

other marine torts.

Among my remarks have been several, show:

ing that there was nothing in our condition as

colonists, or singe, and nothing in the nature

of the subject and the great principles involved,

whieh should render the same line of jurisdie-

tion not proper in America which existed in

England, but in truth some additional reasong

in favor of it here. I do not now, in concly.

sion, propose to dwell much on this peculiar

condition of ours, though some members of

this eonrt have just urged it earnestly as'a rea-

son why the same lina does nof apply, as they

have why the statutes of Richard II. did nof

apply: But the idea is as untenable in Tespect

to the principle generally, looking to our condi-

tion, as we have already shown it to be in re-

apeet to those statutes. Thus, in that condi-

tion, what reason was there ever for a change?

None. And, if otherwise believed, when we
were colonies, would not the change have beon
made by acts.of Assembly approved at home,
or an act of Parliament? And if net done when
colonies, but suppesed to-be proper after the
Revolution, would not the framers of the Con-

stitution, or of the Judiciary Act, have known
it as quickly and fully as this court? And was
it not more proper for them to have made such
a change than this court? 1f our political in-
stitutions or principles required it, did not they
know, and should not they have attended to
that rather than: we? If such a change had
aiready happened in the then thirteen colonies,
and was too well kriowh and acquiesced in, as
#t0 torts and crimes, to need any writ- [*493

ten explanation or sanction, why canuot it be

records, or at least in contemporaneous history
of some kind? And if such a change was re-
quired and intended, as some insist, by regort-
ing to other than English law for a_guide as 4o
what wére admiralty cases within the meaning
of the Constitution, because sorething less
narrow, geographically or otherwise, ns tb has
been argued, something on a grander scale, and
in some degree commensurate in length and
breadth with our mighty rivers and lakes, was
needed—nas if & system which had answered
for trade over all the oceans of the globe was

1.—Thus people wlio g0 to form colonies “are
not sent out to be glaves, but to enjoy equal privi-
leges and fréedom.” Grotius, De JFure RBelli, B. 2,
ch. 9, see, 10. ~Or ''the same righ‘ts, and privileges
as thoge who dfaid at bome.” r, a8 in the char-
ter of Elizabeth to Raleigh, *enjoy all tlie privi-
leges of free denizens or persons native of Eng-
sz.nd.' Part I, of Tucker's Bl, Vol Y., p. 383,

.

9 —As some evidence that the makers of this
iast iaw did oot suppose it settleéd that the district

waters within a State, when they felt obliged to
pass 4 special law to tonfer it on fhe lakes, It was
not conferred theré as exercised on “‘tide waters,
which would have been suffieient, if ao settled, bul
en “the high sens, or tide waters within the ad-
mirnlty and maritime jurisdiction,” ete. ThH
statute is also serupulous to save the trial by july
when desired, and thus avoids treating it ag an a0
miralty power got in forts, unless on the Il ]
seas, by a consiruction confrary to the pol{tlcal

courts coull, as al mirvalty courts, have any juris-
diirc)tlon as to toris, becanse committed on tide
250 ) : . :

opinions and prejudices of our ancestors, and- t¢
the whole spirtt of our inatitutions. R
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not large enough for us—tlhen why not extend
it ot least over all our navigable waters, and
not halt short at the doubtful, and fluetuating,
gnd pent-up limits of tide water? And was a
chiange 50 much reéquircd to go inte the bodies
of numerous counties and States, to the jeop-
ardy of jury trials, by any inéreased dislike to
them among our jealons fathers? Were they
wishing, by iiere construction, fo let more and
more go info the cognizance of the admiralty
and be tried -without a jury, and without the
principles of thé common law, when they had
been 80 indignantly remonsirating ageinst any
and every the smallest encroachment by Eng-
land on that sacred trial? And is this guaran-
tee of & jury trial in such cases to be considered
of subordinate moment in the views of those
living at the era of the formation of the Con-
gtitution, and the passage of the Act of 1789,
when their edgerness was such to guarantee it
fully, that two of the only twelve amendmenis
ever made to it relate to additional safegudards
for this trial? And in the Judiciary Act of
1789, there are intreduced, ex industria, threc
separate provisions to secure jury trials,
Indeed, so far from there being anything in
our eondition as eolonists, or in public opinion
at the Revolution, which demanded a change
énlarging admiralty forms and jurisdietion, the
old Congress specially resolved, November 25th,
1775, when recommending to the colomies to
institute courts fo fry captures, or devolve
the power on those now existing, that they
“provide that all triald in sueh case be had by
a jury,” which was going furtiier in their favor,
instead of short of what had éver been done in
England, And, in 1779, Virginia established

admiralty. courts, under recommendation of the:

old Congress, and expressly allowed a jury in
all eases where either party desired it, if both
were citizens., 10 Hening’s Siat. 10l. The same
is understood to have Dbeen done im several
other. Stafes. See the Federalist, No. 83. In
Massachusetts, under the old charter, as long
ago- as 1673, the court of admiralty was. ex-
pressly authorized to allow a jury Swhen it
pleased. Ancient Charters and Laws, 721, App.
Iredell says, also, in the North Carolina Con-
vention; 4 Tlliot’s Deb. 155: ““There are differ-
ent practices in regard to this trial in different
494*] States. In some cases *they have no
juries in admiralty and equity cases; in others,
they have juries in them as well as in suits at
eommon Iaw.” ! : .

And to the objections made against adopting
the Constitution, because the. trial by ~jury
mighf be restricted under it and suitors be
compelled to travel far for a hearing in ordi-
nary eases.(l Gales’s Debates in First Con-
gress), it was argued that Congress would pos-
&eas the power to allow juries even in cases in ad-
miralty (The Federalist; No. 83), and after-
wards, by the. original amendments to the Con-
stibution, it was made imperative to allow them
In all “cpses at common law” Yet now, by
Bo_n‘mdering toits within a ¢ounty aas triable, or
28 “cnses in admiralty,” which was not done by
the common law, nor whéen the Constitution
Was adopted, either in Hngland or heré; we
Produce. both the great. evils deprecated—sin
sbridgment of the jury tria} from what pre-

State tribunals, to defend their rights rader a
different forum and & different system of laws.
After these additional proofs of the caution
of our ancestors to cheek the usual admiralty
power of trial withoul a jury, and more es-
pecially to prevent any exténsion of it, could
they for a moment, when so jealous of the gen
eral government and its overshadowing powers,
wish to extend them further than ever before
gither here or in England? Did they mean ta
relinquish their time-honored and long cherished
trial for torts on water within a county, and
take for a model despotic France, for instanece,
which knew no trial by jury in any case, and
where the boundaries betweeén the admiralty
and other courts were almost immaterial, being
equally under the civil law, and equally with-
out the safeguard of their peers? And would
they be likely to mean this, or wish it; when
every such extension of admiralty juriadiction
was-at the expense of the State courts, and
transferring the controversies of mere citizens
of one Btate to distant jurisdietions, out.of their
countics and in certain events to the remote
geal of the general government, and then to be
tried there, not by the common law, with whose
priticiples they were familiar, but by the eivil,
and when a full remedy existed at home and in
their own courts? Muech less could they be
supposed willing {o do this when the trial of
facts in this eouirt was not to be by their peers
from the vicinage, or on oval testimony, so that
the witnesses could be seen, scrutinized, and
well compared, but by judges, who, however
learned in the law, are less accustomed to settle
facts, and possess less practical acquaintance
with. the subject *matter in controversy. [*495
And what are the urgent and all-controlling
reasons which exist to justify the new line
urged upon us, in such apparent violation of the
Oonstitution; and with so inauspicious a de-
partureé from enything required by our condi-
tion, or from what seems to have been the
principles and precedents at the Revolution?
- It i8 pot the line even of the eivil law, any
miore than of the common law. If fhis innova-
tion had extended admiralty jurisdietion over
all mavigable waters, it would have been, at
least, less vague, and found some vindication
in its anelogy to the civil code. Digest, 43, tit.
12, 13; Code Napoleom, B. 2, ch. 2, tit. 556;
Zouch’s Elemenis of Jurisp, 382. But the
rule of tide water within & county, and not on
the séa, conforms to no code mnor precedent;
neither marching boldly over all which is navi-
gable; nor halting where the ocean meets the
land; neither shunning to make wide inroads
intio the territories of juries, mor pushing ag far
a8 all which is nautical and commercial goes.
The only plausible apology for it, which 1 can
find, is in a total misconception, hefore ad-
verted to, of the ancient and true rule, which
was tide water, but at the same time tide water
without the body of the county,.on the high
. 1—1Indéed i England It has béen controverted
whether the powér in admiralty to punish toris
anywhere ever existed, even before Richard IIL
(8 Mason's C, C. 244), except through a jury, used
to ettle the facis dand. assess the damages, Sae 4
Rob. Ad. €60, note to Rucker's-case. The Black
Book of Admiralty; art; 12; p. 169, is cited as
speaking of thé use of 4 jury twice in such cdsgés.
See, algo, Roughten De Of Admiralis, 69 note. And
at thig day,” In England; in this eclass of torts,

Vailed' both here and in England, and the for-
®Ing of citizens to a great distance from their
“ L. ed,

as hereafter shown, the magiers of Trinity House
act vwirtunally as a jury. :
2561
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geas. - But instead of the flux and reflux of the
tide on the high seas, and without the body of |
the connty or State, and to support which line
gtood the great pillars of a jury trial and the
gommon law, have been attempted to be substi-
futed, and that without authority of any stat-
ute or clause in the Constitution, as to toits,
the impulses from the tides at any and every,
listance from the ocean, sometimes enecroaching
from one to two hundréd milés info the in-
terior-of counties and States, and prostrabing
those great. pillars most valuable to the people’
of the States, And what, leb fne repeat the in-
quiry, is gained by such a hazardous construe-
tion? Not an adherenée to old and established
rules, not a rvéspest for Siate right; not
strengthening the Union or its clear powers
where assailed, bub weakening by extending
them to doubtful, ifriteting, and uhnecessary
topies; not an extension of a good system, al-
lowing the admiralty to be: one- for all nautieal
matters, tosatl navigable waters and. commercial
‘questions, but falling ehort; in some of our -vast
rivers or inland seas, near-one -thousand miles

from the head of navigation, and cutting -off!

several cities with twenty, thirly, and even
forty -thousand population. .The late Ach of
PFehtuary: 26th; 1845, 5 Jtatutes at Large, 726,
was jrterided to rémedy this, but does not in-
glude dny cased abové tide water on the Mis-
sissippi, - or -Curmberland, or _Ohio, and many
others, but only those on the lakes and their
tfibutaries, and very properly even there re-
sefves, with serupuloils care, not only, the right
o either party of s trial by jury, but any rem-
edy existing at commgn law or in the States.
Bo, -lookinig to results; if we disclaim juris-
distion here, what evil can happen? Only that
out eitizens in this class of cdses will be allowed
49 6%] *to be tried by their own State: cpurts,
Staté laws, and State juries. While, if we do
the eonlrary, the powers of both Staies and
juties will be encroached om; and just dissatia-
faction éxcited,” and the harmonious workings
f ‘our political .system disturbed. So, too, if
ol - matiorial views' lLave become: dctually
chahged so greatly, thaf a trial by a single
jiidgs, and in admiralty, is preferred to a trial
by jury in the State tribunals or the eireuit
couris, then our overruling the jurisdiction in
this ease will only lemve Congress to declare
the change, aid provide for it, rather than this
tribunal.” Ce T
. So the exeuse for trying suel’ ¢ages-in ad-
hiralty rathier than in courts of common law,
which some have offered, on the ground that
the ules of décision are much the same, ap'
peais very ill-considered, when, -if - the civil
Iatw in ihis instance does not differ essentially
from the edmion law, the rulés of evidemce by
it do, depriving us, as triers, of the sight of the
witnesses, and tlieir apparent capacity -and
eharacter, and depriving the defendant of the
itivaluable tridl by jury, and stripping him of
the right of being tried, and the Siate couits of
the right of trying controversies between their
¢itizens, in the fieighbérhood where thgy oeeur.
“All controversies directly between citizen and
citizen will still remain with the: Idcal courts,”
gdid Mr, Madison in the Virginja convention.
3 Eiliot’s Deb. 489, - o
Now; after all this caution exercised in Eng:
iand not to extend nor chgnge admiralty juris-
252

diction there without the aid of express stat-
ute and a reservation of common law remedies
—sfter a refusal to do it here recently as to the
lakes and -their tributaries, except in the same
way, and preserving the trial by jury—after all
the sensitiveness of our fathers in not doing it
a8 to seizures for breach of revenue and navige-
tion laws, exeept by express. statute—after
their remonstrances and cautions in varicus
ways against abridging the trial by jury—after
the jealousy entertained when the Constitution
was adopted, that this court might absorh too
much power from the State tribuuals, and.ths
respect. anid. forbearance which are always just-
ly -due to the reserved rightg of the States—if
certainly sgems much wiser in doubtful cases
to let Congress extend our power, than to. do it
ourselves, by construction or analogy: o
So far from disturbing decisions and roles of
property . clearly settled, I pm.for, one strongly
disposed: to uphold . them, :stare decisis, and
hence I am inclined in this ease to atand by. the
ancient landmarks; and =not set. everything
afloat—to siand, in fine, by decisions, repeated
and undoubted, which govern. this jurisdiction,
$ill .a different rule is preseribed- by Congress.
.. The first’ doubt as to the jurisdiction in -ad-
miralty over the present case is thus sustdined,
but, being overruled by o majority of the covnt,
1 proeeed briefly. to. examiné the next objection.
Tt is one founded in faet. It denies that.the
tide did in truth ebb and flow at. Bayon Goula,
the place of this eollision, in ordinary times. -
There is no pretense that the water there. is
salt, or comeés: back *from the ocean [*497
or that the tide there sets npward in a eurrent,
or .ever did, in‘any stage of the water in the
Mississippi. Yet this is the ordinary idea. of the
ebb anid flow of the tide: I concede; however,
that it has been settled by adjudged cases, that
the tidé is considered in law to.ebb and flow in
any place where it affects the water daily and
régularly; by making it higher or lower im coh-
gequence. -of its. pulsations, though no. current
back: be caused by it. Rex v. Smith, 2 Doug.
44l.; The. Planter, 7 Peters, 343; Hooker v.
Cummings, -20' Johns. 88; Angell' on - Tide
‘Waters, 637. Yet this of course must be .a
vigible, - distinct rise and fall, and one daily
canseéd: by the -tides, by being regular;, period-
ieal, and corresponding with their .movements.
Amidst conflicting evidence on a point like
this, it is mueh safer to. rély on collateral facts,
if there be any important ones admitted, and
on cxpert or seientific men, “who . understand
the subject; than on casual observers. The
séa, 18 concéded to be two hundred and three
miles distant; and the eurrent of the Mississip-
pi so strong as to be seen and fell far out to
sea; sometimes quite forty miles. The tides on
that coast aie but eighteen or twenty inches
high. The velocity of the curfent of the river
is ordinarily three to four miles an hour in high
water, and the river is two hundred feet. deep
for one huhdred miles above New Orlesns.
Stoddard’s Hiat. of Louisiana, 158, It therefore
becomes manifest that on general principles
such & current, with its vast volume of water,
could not only- never be turned haeck: or over-
gome by the small $ides of eighteen inches; a8
the fact of {ts influence forty miles at sea also
demonstrates, but would mnot probably, in

ordinary times, be.at-all affected in a sensible
Howard 5.
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and regﬁlar manner two Hundred and three
miles distant, and wedkened by all the numiey-
ous hends in that tighty river. From New Or-
leans to St. Lduis, the berids are such, that a
Hoat must cross the stréam 380 times. Stod-
derd’s Hist, of Lonisinna, 374,

Again, the descént in tlhie river from  the
place of this collision to the ocean is quite @
toot and & half, all the usual rise of the tide on
the const; sud hence, dt o Iow stage of water
in the river, mueh moié at a high oe, thirty
fest ‘above the lowest, no tides are likely to L
felt, vor woild fhey probably be durimg tlie
whaole seagon of a full river, frath Noveinber to
Juie. T v ;

Tn the next place, séveral witnesses testify as
4o their observations in respect to the tides; and
confirm what miglit beé é&xpectéd fronmt thess
collateral, facts. ~The most seiéntifie- amiong
them tock frequent obsérvations for fwo years,
al or nigh Jefferson Collége, thirty-sdévein miles
nearver the sea than the plate of this ecllisicn,
t6 ageartairt this very fact, and testifics-that o
regilar ddily Tnfluence is felt there frdm’the
tides, ‘Oscillitions may oceur; but A6t reg-
ularly, ot as tidés. They happeh in that way
gven near the foot of the falls of Miagira, but
of ‘course are producéd by edtises cntirely dis-
4198%) conticetéd - *from tHE tides of the ocean.
8o they happen, from otlier: ¢auses, od moat of
our interiol lakes.” = ¢ 7 o Co

Sometimes continued winds in one direction
mhake a greit differefide in the rise of the water
it different Places; and sdmetiimes, the empty:
jilg in, mear, of large tributiry streatns, change-
able in thei¥ sjze at differéiit seasons. Both of
tliese are testified-to oceuy in the Mississippi in
its Towev parts. At high wafel, which prevails
over half thé feéar, from raing and the dissblv-

ing of snow, it also desérves notice, that thé

fall of the river towdrds the ocean is near one
and two thirds §f af inch per fiile;and the dif-
ferenee hetivéeri high and low water-mark near

Bayou Goula is aiso, da before figficed, from

thirty to thirty:-thres feet.

Froin all this it is easy to see, that, daring

more than Half thé jyedi, it is hardly possible
that a regulat tide firom the cdetan should be
felt there, though it is admitted that, in con-
fliet with this, soie iitiesses testify to- what
they ‘consider such tides thereé, and indeed as
high up as Bayou Barah. But their evidence
is insufficient to overcomé, in my mind, the;

foree of the other facts and _'testi'ljﬁony"on this’

subject. : )

In conneetion with this point, it seems to e’
conceded, aldo, that, in ordeér fo give admiralty
Hrisdiction, the vessels rilist hé engaged in
maritime businéss, as Well as thé collisiort have
oceurred where the tide ebbs and flows. ~Thers
might 'be some qriestion, whéther the main bus-
ess of either of theése boats was what i$ ealled
maritime, or toughing the sea—rmare—86 as to
bring theri and their business within the scops
of admiralty power, If; to do that, they must
be employed an the high seas; Which is thé: Bn-
Ells_h rule, neither was sd engaged in any part
of its voyage or busineéss. Or if, for that pur-
bose, it is enough, as May be contended in this’
tolntry, that they be éngiged exclusively on
il ¢ waters, héither was probably so employed
in this instanes. And it is'oniy by holding that
_’jt 15 enongh for ohe end 4f-thé voyage to be

. ad, -

in tide water; however fresh the water or slight
the tidd, thit their emiployment can be consid:
ered maritime. - : -

In The Thomas Jefferson, 10 Wheat. 428,
thé court say, the.énd or beginnirg of the emi-

“| ploynient- may be out of tide.water;if “the serv-

ice was to be subsiantially performed on the
sea of tide water.” So in The Phoebus, 11
Peters, 183, DBut in the case of The Thomas
Jefférson, as well as The Phobus, the service,
being in fact ehicefly out of tide waters, was not
conisidered da¢ maritime. LA T :
In ¢he casé of Theé Planter, 7. Peters; 324,
tlie whole service performed was intide waters,
and was a contract, and henge deemed mari-
time. Hére the borts were employéd in the
trade hetwsen New Orleans at oné point, and
Bayou Sarah at. the other, a distimed of one
hundred mnd sixty-five miles.  Tf. the tidé ebbs
and flows dg high as Bayow Goulas;, or ninety-
sévin' milés dbove New Orleans; which we have
geen is doubtful, it i3 only a small. fraction
*phove half thedistance, but not enough [*499
above half o dllaracterize tlic main employment
of the vessel to:hé in tide waters, of to say that
lier' service way substantially dn’the sed), or even
tide witer. The De Sote mmade trips still
Litghet up than Bayéu Sarah £0 Bayou Tunica,
twenty seven miles farther from New: Orledns,
The testimory i¥, alsé, that both these boats
Were; in their construction, river, -and not sea,
boatsy; and the De Soto was built -for:the Red
River trade, where no tides are pretended to ex-
ist; and neither wag éver prdbably on the deean,
or within a hundred miles of it. - " " :
It i8 dolitful if a vessel, nob engaged in
trade from State 'to State, .or flom a State
dbroad, but entirely -within @« State; comes
under laws of the general government as to ad-
foivalty mattérs or navigation. It is inberdal
commerce; and out of {he reach of fetleral ju-
risdiction. - Such are vessels on Lake Winni-
piseoges, entirely within the State of New
Ifampghire: In the Luda and De Soto they
were engaged in inteinal commiéreg, and not
from State to Staie, or from a State to a for-
eign céonntry:. 1 Tutker’s Bl Com. 250, note.
- Tn most cades on Gthe Mississippi, the boats
aré engaged in the coasting trade  from: omé
State to another, and heneé are different, and
aséing niora of a publie charaeter.. So on the
Takes the vésesls often go to foreigh poits,-as
wéll as to othier States; and those on the sear
board efigaged in the -fisheries usually tduch
abrbad, afid are required to have public papers,
PBut of what tige dré eustom-house papers. or ad-
imiralty laws to vesseld in flie interior, -never
giing from State fo State, nor from a State
to & foreigd couditry, as was the situation
and émployment #t° the fimie of -thesé¢ two
hoats 7 oo ’ ’ . ’ .
These are strong corroborations that this-is a
matter of local cognizance—of mere State trade
=of parties living in the -same county; add
doing" Tinsiness within the State. aléne—and
should no mere be tried without a jury, and.de-
cided by the laws of Olefon and Wisbuy; ot the
Consulat del Mare, or the Blaek. Book of Ad-
miralty, tlign a collision between fwo wagoners
in the same county. . : -
" The sécond- objsetion, then, as a. whole, is in
my view ‘sustained; -and; being ome of mere

fact rather than law, it is to be tegretted that
253
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the court eould not have agreed to dismiss the
Libel on that ground, without settling the other

points, and without prej
either party in a trial

plaintiff would then be enabled to have all the
facts on the merits examined and adjudicated

by & jury from the vall
much more skillful than

residence and experience, in judging wpen ae-

cidents and negligences
great thoroughfare.

The only good reason that the admiralty
judge was ever intrusted with the decision of
tacts, rather than a jury, was, that originally
he was but a deputy of the admiral, and often

a mautical man—acyuain

ters, and acting onlty on them; and now in Eng-
500*] land *he calls to his aid en facts the
experienced nautieal officers or masters of the
Trinity House—"a company,” says Coke, “of
the chiefest and most expert masters and gov-
ernors of ships” 4 Inst. 140. He takes their
opinion and advice on the facts as to collisions
of vessels before he himself decides, 2 Bro.
Civ. and Ad: Taw, 112; 6 D, & E. 766; The
Celt, 3 Hagg. Ad. 327. The case is often fully
argued before them first. 1 Wm. Rob, 133-
135, 273, 314; Hall's Ad. Pr: 139; 5 Rob. Ad
347. But everything here is. so different, and
so much against the sldll of judges of this
court in sebtling such facts, that in cases of

doubt we are very lik
pened, to disagree, and

should be examined by & jury in the vicinage of

the collision.
Perhaps it was & cons

led to the doctrine, both abroad end here, in
favor of the common law eourts having coneur-
rent jurisdiction in these cases of collision, even

when. they happen on t

on PL 152, 181; 15 Mass. 755; 3 East, 598;

Percival v. Mickey, 18

273; Curtis’s Merch. Seamen, 367; 9 dJohms.

138; Smith v. Condry, 1
4 Mdson, . O, sajys it
on precedent.

Indeed, the laws of Louisiana are quoted as
pertaining to and regulating the conduek of

boats when passing on

that State. 1 Bullard & Curry's Dig. sec. 794.
But o far from their being o guide to us in ad-
miralty, if liaving jurisdiction in that way over
these boats at this place, the rights of parties,
as before seen in such guestions, are to be get-
tled by the laws ¢xisting in some undescribed

part of the world, but

1776 or A. D. 1789, or Louigiana in A, D. 1845.
If England, this case would not be fried at all
1 admiralty, as we have seen; and if Louisiana,

then the case would not

‘law, but by the laws of Touisiana, and in the

State triburmals.

Again, whoever affirms jurisdiction to be in
the sourts of the United States must make it
out, and remove all reasonable doubts, or the
court should not exercise it. Bobyshall v. Op-

penheimer, 4 Wash. C.

Poters’ . C. 36. Because these courts are
courts of limited jurisdiction; and acting. under
express grants, and ean presume nothing be-
wyond the grant, and because, in respect to ad-
miralty power, if anything is presumed when

not clear, it is presuming against the trial hy’
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udice to the rights of
at common law, Tha

¢y of the Mississippi;
this court, fram their

in navigation on that

ted with nautical mat-

ely, as has mow hap-
it is far better they
ideration like this that
he high seas. 1 Chitt.

Johns. 257; 14 Johns,

Howard, 36; Gilp. 483;
ia claimed; 2 Gall. 343,

the Mississippi within

not England in A. D.

be settled by admiralty

C. 483; 7 Peters, 325;

jury, and the Biate tribunals, and their re-
served righis, Where a jurisdiction s of a
limited nature, “they [elaiming it] ust show
that the party was brought within it.” 1 Easi,
650. And where a case is in part dependent,
on common law, and in part on admiralty, it
must be tried in the courts of the former. Bee's
Ad. 470.

But the second objection to our jurisdietion
being also considered by the courbt untenable,
this case is to be examined on the *merits; [*501%
and as to these it seems to me not free from
diflicnity, though in my view indicating some
fault in both the boats.

From the very nature of navigation—as ves-
gels cannot be always turned quick, and as a
constant lookout is hardly practicable both
night and day—collisions on rivers with fre-
quent bends in them, like the Mississippi, and
during darkness, are occasionally almost in-
evitable, and offen are attended by no blame.
The danger and injury to both vessels is so
great in almost every case, one or both not un-
geldom going down, with pil on board, that
the stropgest motives exist with all to use care
and skill to avoid collisions. The want of them,
therefore, is never o be presumed, but is re-
quired to be clearly proved. To presume other-
wise would be to presume men will endanger
their own lives and property, as well as those
of ;)thers, without any motive of gain or ill-
will.

Hence our inquiries must start with the
probability, that, in such collisions, accident
and misconception, as to courses and distances
cause the injury, rather than neglect or want
of skill. Tndeed, in these cases it 15 laid down
as a rule by Bir Christopher Robinson, in The
Ligo, 2 Hagg. 356, that “the law requires that
there shall be preponderating evidence to fix
the loss on the party charged, before the court
can adjudge him to make compensation.” 2
Dod. 83. I am unable to discern any such
clear preponderance in this case in favor of the
Tuda. It is true that some allawance must be
made as to the testimony, of the officers and
men in each hoat. In both they would natural-
ly be aftached to her character or interests, and
desirous in some degree of vindicating {them-
solves or friends. And it happens that, from
such or some other cause, those on ench side
usually testify more favorably as to the care
and skill with which the boat was conducfed
in which they were employed at the time.
Hence resort must be had to some leading and
admitted facts as a guide, when they can be

lision was from any culpable misconduet by
sither, For like reasons, we ghould go to wit-
nesses on shore and Passengers, where they had
means of knowledge, rather than to the officers
and crews implicated on either side. Taking
these for our guidance chiefly, and so far as it
iz possible here to decide with mueh accuracy,
most of the case looks to me, on the facts, quite
ag much like one of accident, or one arising
from error of judgment and mutual misappre-
hension, as from any culpable neglect on the
part of the officers of the De Soto alone.

Tt is to be remembgred that this oollision oe-
curred in the night; that neither of the regular
captaing ‘ere on the deek of either boat,

though hoth pilets were at their stations; that
Howard 5.

distinctly ascertained, to see whether the col-
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‘being near a landing, the Dé Boto suppoged the
Luda was going fo stop there, and hence pur-
gued & differéent course from what she would if
not 8o supposing; and thit the Luda supposed
the De 80té would not %top there, and hence
did not pursite the course she would i believ-
502*] ing she wag *about to #top. That hoth
boats in the darkness Feémed, till very near,
to believe each othei farther off than ihey in
truth were, and hence did not use so early the
precautions they otherwis¢ might have done.
It is to be remembered, algo, thit net one of
the usual sourées of blanié in the adjudged
cases existed here clenrly on the part of the De

Soto. Some witnesses swear to the De Soto’s’
ihaving her light hung out, and several, includ-
ing a passenger, that if the Lmda had not:
changed her- course unexpe¢tedly, and when’

near, she would not have been struck by the
De Sofe; .and that the De Soto, if changing
thers, and going lower down than her port, did-
&0 only e round to and lay with her head wup in
the customary manner. Nor was there an
recing. befween rivals, to the peril of the vessels
and life, which led to the misfortune, and
wsually «deserves condign punishment. Nor wasg’
any high speed aitempting for any. purpose;’
w#nd the movement of the De Soto, though with:
the current, is sworn to have Dbeen glowest,"
and hence she was less bound to look out eritie-
ally. - The ‘Chéster,r 3 Hagg., Ad. 319. Nor is.
there any law of admiralty requiring a descend--
ing boat ¢n.a river to lie still till an ascending
ong dpproaches and passes, though an attempt
was made o show such an, usage on the Missis
#ippi, which was met by counter evidence.. Apajn,
the. Luda was. nol at anechor, so as to throw the
duty on the De Soto to avoid her, as is often
the case on the sea const. The Girolamo, 3
Hagg. Ad, 169; the Eolides, Ibid, 369. Nor
was the Luda Ioaded and the other not, but in
ballast and with 4 wind, and hence bound not
to infure her. The Baron Holberg, 3 Hagg. Ad.
244; The Girolame, Thid. 173, - Nor was .one
moved by steam and the other not, .and henge
the former, being more manageabls, obliged to
shun the latter. The Shannan, 2 Hagg. Ad.
173; The Perth, 3 Hagg. Ad, 417. Nor is there
a; rule here, as in Hngland, :issued hy the
Trinity House in 1840, and to be. obeyed. or
considered, had seamanship, that twa steam-
boats approaching, and. likely, to hit,. shall puti
their helms to port, though the principle is a.
sound .on¢ on which it rests.. 1 Wm. Rob.
274, 275; 7 Jurist, 380, 999. TInder considera-:
tions like these, if any blame rests gn the De!
Soto, and. there may be some, certainly.quite
as much segms.to belong to.the Luda, Neither
put the helm to port. Both hoats were in.my
view too inattentive. Both should have stopped:
their engines earljer, till the course and destina-
tion of each other were clearly ascertained; and
both should have shaped their couises wider
f1‘9m each other, till certain they eould pass
withoiit- injury, 7 Jurist, 8803 8 Ibid. ' 390,
The ZLuda® certainly had more conspicuous:
lights, though the De Soto iz sworn not to have
been without them, and ia admitted. to have
been seen by the Luda gquite half a mile off,
#hough in the night. On the contrary, the
‘movements of the De Soto were glowest, which
43 8 favorable faet in such collisions (7 Jurist,

have done, inder the liw of Lenisiana, if that
was in foree, *and she wished to throw [*503
all the rislt on “the ascending boat;” for
throwing that risk go is 'the ouly gain by con-
forming to the statute, I Iam. Dig. 628, art,
3633, by Crimes. o ‘

But i do not propose to go more fully into
this, as it i3 not the point on which I think the
case should be disposed of. I merely rafér to
enough to show it is a question of diffienlty
and doubt whether the injury did not result
from casualty, or mutual misapprehension and
blame, rather-than negleet, exeept in pagticu-
lars eommon to both, or at least in some, at-
tached to the plaintiffs, if not so great as those
in respect to which the original defendants
erred. Any fault whatever in the plaintifls
has, it is said in one case, been held to defeat
hiz action. Vanderplank v. Miller, Moaody &
Mallk. 169. * Bubt in any - event, it inust in-
fluence the damages essentially, For though,
‘wlien oné- vessel  alone conducts wrongfully,

¥ | she alone must pay all damages to the extent

of her value (5 Roh. Ad. 345), and this agrees
with the laws of Wisbuy if the damage be
“done onpurpose” (2 Peter's Ad, 54, 85,
App.}), and with the laws of Oleron {2 Ihid.
28); yet if hoth vessels were culpable, the
damege is to he divided either equally between
them (3 Hagg Ad. 328, note; 4 Adolph. & Tl
431; 0 Car. & P. 613; Reeves v. The Constitu-
tion, Gilpin; 579), or they are to be apportioned
in some other more appropriate ratio, looking
eritically to all the facts. The Woodrop Sims,
2 Dod. Ad. 85; 3 Scott, N. R. 336; 3 Man. &
G. 59; Curtis’s Admiralty, 145, note, So in
England, though no damages are given, when
thers is no blame on the part of the defendant.
The Dundee, 1 Hagg. Ad. 120; Sinith et al. v,
Condry, 1 Howard; 36; 2 Browne’s Civ. and
Ad. Law, 204.- Yei, by the laws of Wisbuy,
1 Peterg’s Ad. 89, ‘App., “If two ships strike
against one another; and one of them un-
fortunately perishes by the blow, the merchan-
dige that is lost out of both of them shall be
valued: and paid for pro rafa hy bhoth owners,
and. the damage of the .ships shall also be an-
swergd for by both according to their value”
Bee Laws, 141. This is now the law in Hol-
land; and is vindicated by Bynkershoek, so as
to cover cases of doubt and eqialize the logs.
2 Browne's Civ, and Ad. Law, 205, 20F. So
now on the Continent, where a eollision hap-
pened betwéen vessels in the River FWIbé and
it was not the result of neglect, the loss vas
divided equally. Story’s Conflict of Laws, 423;
Peters et al. ¥, Warren Ins. Company, 14 Pe-
ters, 99; 4 Adolph. & Bl 420. . .

Hence, whether we conform to the admiralty

law of England on this poeint, though refusing

to do it on other points, or take the Tulg on the
Continent for s gnide, the amount of damages
allowed in this ¢ase is erroneous, if there was
any neglect oft the part of the original plain-
tiffs, or if the collision between the boats was
accidental.

*Judge Daniel requested his dissent to the
judgment. of thig court to be enteved on the rec-
ord, and for reasors coneurring generally with
those offered by Judge Woodbury.

381), though she did not lie by, as she should
12 L. ed.”

*Mr. Justice Grier concurred with ['.,’_5'04
a5s
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Mr. Justice Woodbury .in the opinion delivered
by him 3o far 2 it velated to the question of
the Junsdlctlon of courls of admiralty, and alsg
that the weight of evidence in this case wai
against the existende of a tide at the plaes o
collision, but coneuired with the ma]onty of
the court that the De Soto was in fault, and
justly holden for the whole loss. oooaswned by
Lhe collision.

SAMUEL THURLOW, " Plai'ntiﬁ' in  Error,
V.

SETTS.

JOHEL FLETCHER, Plaintiff in Error,
v,

'I‘HE STATT‘ OF- RHODE ISLAND AND

PROVIDENQD PLANTATIONS:

i

ANDREW PEIRCE, Jr, ond Thomas W,
-Peirde, PIamh{I‘s in Brrory:

‘ . A v

o THE‘STATE OF NEW HAMPSHIRE.

License laws of Massachusetts, Rhodé Isla.ﬁ‘d'
and New Ha,mpshne declared nof repugnant‘

. to U 8. Const: or laws. i

Laws of Maasachusetts providmg that no person
shall presume 10 be a “Yetailér or seller of winé,
brandy, rum,; or other spiritnous liguors, In a.less
qugntity than - twenly- gight galipns, and that de-
livered z}nd carriad awuy all at one tiine, ullless he
15 firgt
.and that nothing in the law should be so-construegd

ds to require the county commissipners . to grant,

sy licen§cs, twhen in théir opinidn ‘thé publie
gobd does not require them to be granted ;

Gf Rhodg Island, forbidding the sale of T,

gin, brandy, ete, in. a8 less quanitty than ten

ga]lons a[though in this chse thid 1andy which

wag Hold wis dily’ ifipovted fromi- Frarce 10té the

-United : Statés; and purehgséd by the pafty. in-

dicted from the griginal importer ;
" Of New Hampshire, imposing snmi%tr restrictions
ti ‘the foregoifig upen liconseq altlough ih this

i:utchased in, Boston and carried coastwise to the
anding at P1soataqua Bridge and thére so!ﬁ in
‘the same barrel §

. AN adjiidzed to be u,ot incongistent w1th any. of
the pr:ovlslons of the Constltution of the Unlted
&tates or acts of Congleas un e1 1t

THESE‘ casos were= all Bi‘dt:xgﬁt. _'u'p from the
respective Stdte courts by -writs -of error
issued ufider thie tweénty-fifth seetion of the Ju-

dicidry Act, dnd were commonly known b}r the :

name of the. L1cense Cases.

Invulvmg the sgme question, they were dr-
gued togethier, buf by diffeient eorinsel.  When
the decision of the coutt was pronounced it
was not aceompanied By eny opinion of the
court, as such, But six of the justices gave
separate opinions, each for .himself'; Four of

NOTmﬁAs to power “of Congresa to fegulate
tegmimelce Hind. State li¢eénae 1naws, seé notes to 6
L. ed. ed .. & 12971, ed. U.
B. 158; 42 L. ed u. 229; 87 L. ed uU. & 216
ALl B4 'L ed. U 3. 10%1_.
$56 W
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| *Mr, Chiief Justide Taney,
THE COMMON WEALTH OF MASSACHU-;

4 Mr., Justica Catron,

jcéiised us a ' retailer of wine and spirits,

Sueremge Court oF THE UNITED STATER, 1847

them freated the cases collectively in one opin-
ion, whilst the remaining two expressed opin-
iond in the cases separaiely. Hence it hecomes
necessary for the reporter to make a statement
in each case, and to postpone the opinions un-
til the completion of all the statements. . The
arguments of counsel in each case will of course
follow immediately after the statement in, thet
case. They.are placed in the order in which
they are put by the Chief Justice in his opin-
ion, })ut where the justices have given separate
opinions in each ease, the order is observed
which they themsglves ha.ve chogen.

‘One opin- [*505
: ion, " thiee eases. (p. 573.)
My, Justice McLedh, - thrae opinions. -
No: 1. Thurlow v. Massachusetts, (p. 586.)
No. 2. Peiréé v, New Hampshire. {p. 593.)
-No: 3. Fletcher v. Rhude Isfand. (p. 696.)
:two opinions. - i
-No. L. Peirce v.- New Hampsiire, (. 597.)
‘No. 2. Thurfow v. Misdaclinsetts, {p. 600:)
Mr, Justice Didniél, onie opinion, )
: : three cdses. (p. 611}
one-Opitifon, = -
fhree cases. (ji. 618.)
dne opinion, )
“ three- cases, p; 631.)
To begin w1th the case of

Thurlow v. The Commonweal{;h of Massachu—
Botts .

Mr. Justice Wood‘ﬁﬁr’y,‘ :
Mr. Justlce Grier,

Thls case whd brought up from the Supreme
Judicial Court of Masaschusetts: Thd:plain-

|6 i errof was indicted and convieled, uiidér

the Revided Statutes of the Stale, for sol]nig
liquor without & license. The indictment! con-
tained several specifications, hif théy wers all

‘similar to thg first, which was as follows:

“The jurcrd for the Commionwealth of Mig-
gachusetts, upon their odth present thit Sam-

el Thur]ow of - Géorgétown, in said eou!ity,

trader, oh the firgt: day of May, i the year‘of
otir Liord one thonsand eight hntidved and: for-
t‘.y -two, ab said Georgetown, hé tot bemg tlien

'anrl thefe firgt heénsed as n retailer of Wik and

spnlts, as provided in tle forty-geventh chdp-
ter of "tle Revised Statutes of said Cominon-

'wea,li:h Arid twithout any license tHerefoi 1
case the ﬂ.).tiele ‘sold wai # bu,ue! Of American gm,-— : i St t y i therefor! d_u}y

Tad. aooordmg to law, did preswiic to he; and
was, & retailer of wme, brandy, rum, and'splr-
thioug hquOrs, {0° one Samiel ‘Goddale, in a

less giihiitity than tiwenty-eight gallons, -and

that delivered and carried away all st -ong tiike,
and ‘4id then and there gell té said Gooda,le two
quarts -of sp]rltuous hquors and no thare,
againgt the peade of said’ Commedwealth and
the form of thé statute in sﬁch cide made and
pl otided.”

I ‘bechihes’ netessary to msert the folty gov-
enth cha.pter of the Revised Staﬁut.es and also

'an Act padsed in 1837  They are .as fal-

lTows:

Rewsed Sta.tutes of Massachusetts; Gha.p 47-—
The Regula.i;lon of Licensed Houses,

“Section 1, No' person - ‘shall presime - to be
an mnhulder, cbmnion Vietualler, &r séllér of

‘wing, brandy, rim, or any dther wpirittons

liguor, te be wsed ‘in or dbout his house, or
othet buildings, unleds he id fit'st licenséd as en
umholder or common ‘ﬂctua.ller, aecording. to

Howard 5.

1847  Licex:

the provisions |
feiting one hw
“See. 2. If 4
506*] or sph
liquor, part of:
in or about his
out being dul;
eommon victuaj
fense twenty d
“Sec. 3. No.
tailer or aseller
gpirituous liquo
ty-cight gallons
away all at or
licensed as a re
provided ‘in thi
twenty -dollars.
“Sec. 4, If 2
tailer as afores
liquors, either i
or about his ho
each offense tw
~“Sece. 5. Eve
be furnizshed wi
ing for:stianger
room; hay, and
cattle; and if |
provided; the eo
his license..
< 4“Bee. 6. - LKvel
gll the rights
to all the dutie
txcepting that:
furnish lodgmgs
hay, and prover
1 "See. 7. Evel
tua.ller shall af.
aflixed to his he;
s0me- conspicuoc:
his name at larj
for which he is
twenty  dollersf
© “See. 8. If 9
quested,  refuse.
provisions for si
hordes and edt
thereof before.t:
pumshed by a 1}
ard shall also, ii
deprived - of h1s
order the shen
cause his sign
s ‘I‘Séc 9 NO
ler, shall have o
other bmldlngs;'
dencies, any died
or other implem:
suffer any persq
axercise any of s
ful game or spo.
puin: of forfeiti:
nﬁ'enae : i
“¥8ec. 10, Eye
or exercising an;.
ahout any suchi
holder or comm
doliars, .
o “See. 11, Noo
307*] shall su
drunkeénness or
fer any minor or
linve any strong
ing five doliars:,
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