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ists in Wilkes-Barre receive the same medi-
cal journals as those in Philadelphia and
New York, attend the same specialist con-
ventions, etc.

[15] In sum, our findings from the evi-
dence compel the legal conclusion that Dr.
Wetherbee violated the standard of care
imposed upon him by law because he ad-
ministered excessive quantities of neomycin
to the plaintiff over an extended period of
time through an imperfectly functioning
hemovac tube system, and also because he
failed to utilize polycillin (ampicillin) or
penicillin, the true drugs of choice in the
situation, given the ototoxic hazards of neo-
mycin. While on a national standard the
plaintiff would have succeeded by a very
substantial margin, because of these conclu-
sions, under the similar locality test, plain-
tiff has at least established his case by a
fair preponderance of the evidence® Fi-
nally, we conclude that what was involved
was not mere error in judgment but a lack
of skill or knowledge as measured, of
course, by the level of medical knowledge in
April, 1968.

IV. Conclusion

[16] We have found that plaintiff’s ad-
ministrative form 95 claim was timely filed
and have concluded that this suit, although
begun prior to his administrative claim, was
not vitiated where the complaint was still
on the docket after the rejection of the
administrative claim. We have found that
Dr. Wetherbee breached the standard of
care with which he is charged by Pennsyl-
vania law and that as the proximate result
of his negligence, the plaintiff suffered a
severe bilateral sensorineural hearing loss
as well as serious emotional problems. And
we have found that plaintiff is entitled to
recover damage for his past lost earnings,
loss of future earning capacity, past and
future pain and suffering, and past and
future medical expense in the total sum of
$320,536.00. Accordingly, we enter the fol-
lowing Order.

30. We note that the doctor’s failure to use the
(correct) drug of choice does not appear to
implicate any difference between a national
and similar locality standard. Neither would
his permitting a poorly functioning hemovac

Benjamin T. GRACI, Jr., etc.

V.
UNITED STATES of America.

Philip C. CIACCIO, etc.
V.

UNITED STATES of America.

Emanuel REID, Jr., etc.
V.

UNITED STATES of America.

Audra GALJOUR, wife of/and Elmer
Tapper, etc., et al.

\2
UNITED STATES of America.

Mrs. Andrew C. APPEL, Jr., et al.
V.
UNITED STATES of America.

Civ. A. Nos. 15962, 15976, 16091,
66-306 and 67-1280.

United States District Court,
E. D. Louisiana.

July 22, 1977.

Action was brought against United
States for damages arising from flooding
occasioned by a hurricane, alleging that the
United States was negligent in designing,
constructing and operating the Mississippi
River Gulf Outlet. The District Court,
Heebe, Chief Judge, held that under Louisi-
ana law, plaintiffs had failed to show by a
preponderance of the evidence any fault or
negligence by the United States in the de-
sign, construction or functioning of the Mis-
sissippi River Gulf Outlet.

Judgment for defendant.

tube system to continue in operation. And if
the nurses were responsible for permitting the
hemovac tube system to fail that would not
help the government which is responsible for
their conduct.
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1. United States ¢=78(14)

In determining liability of United
States to be cast in judgment for damages,
substantive laws of state in which incident
occurred were controlling. 28 U.S.C.A.
§§ 1346, 2671 et seq.

2. United States ¢=78(5)

Under Louisiana law, every act of
United States that causes damage to anoth-
er as a result of fault of United States
obliges United States to repair that dam-
age. LSA-C.C. art. 2315.

3. Torts =1

Under statute providing that every act
whatever of man that causes damage to
another obliges him by whose fault it hap-
pened to repair it, elements of cause of
action are fault, which embraces all conduct
falling below proper standard, causation
and damage. LSA-C.C. art. 2315.

4. United States &=78(10)

Under Louisiana law and Federal Tort
Claims Act, United States is responsible for
damage it occasions not only by its acts, but

also by its negligence, imprudence and want
of skill. LSA-C.C. art. 2316.

5. United States ¢=78(10)

United States as grantee of right-of-
way, builder and maintainer of Mississippi
River Gulf Outlet, assumed high standard
of care with relation to damage caused by

works to neighboring lands and individuals.
LSA-C.C. art. 667.

6. Negligence =4

Under Louisiana law, failure to exer-
cise that degree of care ordinarily expected
of reasonably prudent person under similar

circumstances  constitutes  negligence.
LSA-C.C. art. 2316.

7. Canals &=2
Levees and Flood Control &1

Mississippi River Gulf Outlet was built
as aid to navigation, not as or in connection
with flood control project, and congression-
al directives provided no authorization for
construction of flood control works in coor-
dination with construction of MRGO. Act
March 29, 1956, 70 Stat. 65.
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8. United States &=141(8)

In action under Tort Claims Act and
Louisiana law against United States for
damages arising from flooding occasioned
by hurricane, alleging that United States
was negligent in design, construction and
operation of Mississippi River Gulf Outlet,
plaintiffs failed to show by preponderance
of evidence any fault or negligence by Unit-
ed States in design, construction or func-
tioning of MRGO. 28 U.S.C.A. §§ 1346,
2671 et seq.; LSA-C.C. arts. 2315, 2316;
Act March 29, 1956, 70 Stat. 65.
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MEMORANDUM OPINION

HEEBE, Chief Judge:

This case presents consolidated individual
actions emanating from the flooding that
occurred in certain portions of Orleans and
St. Bernard Parishes attendant upon the
striking of the Louisiana coast by Hurri-
cane Betsy on September 9 and 10, 1965.
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The plaintiffs in these proceedings allege
negligence on the part of the United States
of America in design, construction and op-
eration of the Mississippi River Gulf Outlet.
The United States has filed a third party
complaint against the Board of Commis-
sioners of the Port of New Orleans based
upon an indemnity agreement whereby the
Board of Commissioners agreed that it
would hold and save the United States free
from all claims and damages due to con-
struction, maintenance and operation of the
Mississippi River Gulf Outlet.

Based upon the evidence presented at the
trial of this matter, the Court makes the
following Findings of Fact and Conclusions
of Law in support of its decision denying
liability of the United States and of the
Board of Commissioners of the Port of New
Orleans for the damages arising out of Hur-
ricane Betsy alleged by plaintiffs.

I. FINDINGS OF FACT

Topography

1. The Chalmette area, in which plain-
tiffs’ property damage occurred, is bordered
on the south and southwest by the Missis-
sippi River, on the west by the Inner Har-
bor Navigation Canal (IHNC), on the north
by the Gulf Intercoastal Waterway
(GIWW), on the northeast by Lake Borgne,
and on the southeast by open marsh leading
to the Gulf of Mexico.

2. Between Lake Borgne and the Chal-
mette area are approximately seven miles
of marshland intersected on the Lake
Borgne side by the Mississippi River Gulf
Outlet (MRGO).

3. Elevations in the marsh are generally
at or below mean sea level (msl), never
rising above +2 feet above msl. Eleva-
tions in the remaining Chalmette area
range from 0 to +4 feet above msl. The
marsh area, excepting the MRGO spoil
bank, is completely inundated with tides of
+ 2.6 feet or greater.

4. At the time of Hurricane Betsy (9-10
September 1965), the residential area of
Chalmette was enclosed by a levee at the 40
arpent line (i. e., approximately 1.45 miles

from the Mississippi River). This levee, the
Chalmette Back Levee, was a non-federal
project maintained by the Chalmette Back
Levee District. Testimony of Mr. Earl
Magner, of the Louisiana Department of
Public Works (DPW) and the official DPW
levee height measurements before Hurri-
cane Betsy indicated the levee height at
Cougar Drive to be +7.8 feet above msl.
Other measurements indicated: 100’ north
of Cougar Drive = +7.8; 200’ north =
+8; 300’ north = +8; 400’ north =
+ 8.4; 100’ south of Cougar Drive = +74;
200’ south = +8.0; 300’ south = +8.3;
400’ south = +8.2.

5. There existed no natural barriers to
water flow into the marsh area between the
Chalmette Back Levee and Lake Borgne (to
the northeast) or the Gulf of Mexico (to the
south). Cypress stumps, oyster grass and
three-cornered grass comprise the vegeta-
tion in the marsh area with no appreciable
change in density prior to or following
MRGO construction as reflected in the testi-
mony of Mr. Victor Molero.

6. One man-made barrier existed in the
marsh area in the form of a spoil area
bordering the western side of the MRGO.
This spoil area consisted of natural dredged
materials and had a minimum height of +6
feet above msl. The spoil area was approx-
imately 4000’ in width and extended the
entire length of the MRGO (with the excep-
tion of occasional interruption by natural
tributaries). Sample core drillings for levee
height examination by the Corps of Engi-
neers (entered into evidence by the defend-
ants) indicated that even subsequent to
Hurricane Betsy the minimum height for
any section of this spoil area was +6.

7. The MRGO is bordered on the north-
east for approximately 16 miles by Lake
Borgne which has a surface area of approx-
imately 350 + square miles but a relatively
shallow depth of 3 feet to 25 feet maxi-
mum. Lake Borgne is fed directly from the
Gulf of Mexico via the Mississippi Sound
(through a six mile wide water course).

8. Prior to the MRGO construction the

marsh area between Lake Borgne and the
Chalmette Back Levee was interlaced and
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interconnected by hundreds of tributaries
of varying size, the largest being Bayous
Bienvenue and Dupre. Flow through these
tributaries was unimpeded. Following
MRGO construction the majority of these
tributaries were closed by the MRGO spoil
area excepting Bayous Bienvenue and
Dupre which remained unimpeded. Testi-
mony of all witnesses familiar with the area
indicated that these tributaries rose and fell
with the normal astronomical tides and in
so doing, the entirety of the marshland
(with the exception of the MRGO spoil
area) was regularly flooded during periods
of high tides both prior to and following
construction of the MRGO.

9. Immediately adjacent and on the
south and southwest sides of the Chalmette
Back Levee was a drainage canal. This
canal was approximately —11 below msl and
was drained by two pumping stations.

10. From the IHNC to the Orleans-St.
Bernard Parish Line the Southern R. R.
embankment operated as a continuance of
the Chalmette Back Levee. The embank-
ment was not federally maintained. The
drainage canal continued along the em-
bankment to the IHNC. Approximately
250’ south of the IHNC on the embankment
was located the Florida Avenue pumping
station.

11. Testimony of Mr. Magner and DPW
records indicated that the height of the
embankment averaged +9 feet above msl.

12. The waters of the IHNC enjoyed
free exchange with Lake Pontchartrain
through the passage at Seabrook, and with
the GIWW at their intersection.

13. The waters of the MRGO enjoyed
free exchange with Lake Borgne through
the hundreds of tributaries connecting the
two.

14. The waters of the GIWW enjoyed
free exchange with the Mississippi Sound
and the ITHNC and were joined by the
MRGO southeast of Paris Road.

The Mississippi River Gulf Outlet (MRGO)

15. The MRGO is a navigable waterway
constructed under the authority of Public

435 FEDERAL SUPPLEMENT

Law 455, 84th Congress, 2nd Session, ap-
proved March 29, 1956, substantially in ac-
cordance with the recommendation of the
Chief of Engineers as contained in House
Document 245, 82nd Congress, 1st Session,
at an estimated cost of $88,000,000. 70
Stat. 65.

16. The MRGO is a deep water channel
constructed by the Corps of Engineers in
the later 1950’s and early 1960’s at an esti-
mated cost of $88,000,000. The channel is
approximately 66 miles long, including 46
miles of “land cut” and runs from the Gulf
of Mexico through the parishes of St. Ber-
nard and Plaquemines to New Orleans.
The outlet enables ships from ports east of
the Mississippi River to head north for New
Orleans at Breton Sound, many miles east
of the river mouth, at a saving of sixty
miles.

17. The MRGO is a channel 38 feet deep
by 500 feet wide which begins in Breton
Sound and continues generally northwester-
ly through the parishes of St. Bernard and
Orleans to its juncture with the Inner Har-
bor Navigation Canal, generally referred to
as the Industrial Canal.

18. The Board of Commissioners for the
Port of New Orleans furnished free of cost
to the United States all lands, easements,
rights of way and spill disposal areas for
the construction for the MRGO, which the
U. S. Corps of Engineers was to construct,
maintain and operate.

19. The MRGO was constructed by the
U. S. Corps of Engineers as an aid to navi-
gation (distinguished from a flood control
project) pursuant to legislative mandate of
the U. S. Congress.

20. The MRGO, in that area where it
traverses land, has on its southwesterly side
a spoil bank approximately six feet high to
a point near the intersection of the MRGO
and Bayou Bienvenue.

21. Under normal weather conditions,
the MRGO is responsible for a minimum of
88% of the flow of tide water reaching the
area at its upper end, the balance being
conveyed by the Intercoastal Waterway and
other bayous and canals.
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22. The MRGO is subject to tidal flows
and reverses the direction of flow daily in
response to the normal lunar tides in Breton

Sound, the reversal proceeding throughout
the length of the MRGO.

23. Since the construction of the MRGO
increased amounts of salt water have
flowed into the upper reaches of the area
involved in this litigation, increasing the
salinity of the marsh as well as Lake
Pontchartrain and Lake Borgne.

Hurricane Betsy

24. Hurricane Betsy struck the Louisi-
ana coastline at approximately 10:00 p. m.,
September 9, 1965, passing west of New
Orleans in a generally northwesterly di-
rection.

25. The hurricane was accompanied by
winds exceeding 120 miles per hour with
gusts to 160 miles per hour, traveled at a
speed of 20 miles per hour, was accompa-
nied by a central pressure of 27.82 inches,
and was generally considered to be a large
hurricane in size and intensity.

26. Hurricane Betsy was the most de-
structive storm of record on the Louisiana
coast resulting in damages and expendi-
tures related to the hurricane of $2 billion,
2Y% million acres of land flooded, 300,000
persons evacuated, and 27,000 homes de-
stroyed or flooded.

27. Hurricane Betsy, while unusually fe-
rocious, was not the only hurricane to pro-
duce flooding in the areas occupied by
plaintiffs’ property. Since 1900, 88 hurri-
canes and tropical storms have traversed
through or by the Louisiana coast. Three
of these, in 1915, 1947, and 1956, prior to
the construction of the MRGO, produced
flooding similar to that experienced in Hur-
ricane Betsy. Government’s Exhibit No. 18
illustrates the areas inundated by these
hurricanes. Within the inundated areas are
those occupied by plaintiffs’ properties.

28. While the damage caused by Hurri-
cane Betsy was far more severe than that
occasioned during prior hurricanes, the sev-
erity and track of Hurricane Betsy are re-
sponsible therefor as opposed to any man-
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made construction such as the MRGO. Bet-
sy was so severe that all the Louisiana
coastal lowlands experienced some inunda-
tion and following Betsy’s occurrence the
scientific parameters for calculating hurri-
cane protection were, of necessity, recom-
puted. See testimony of Professor Chester
Peyronnin.

29. The track of Hurricane Betsy, from
southeast to northwest, placed the New Or-
leans and Chalmette areas into the north-
east quadrant of the storm resulting in
winds driven toward these areas proceeding
first from the north, then northeast, east,
and finally southeast. It is in the northeast
quadrant where the highest winds and
greatest surge are occasioned.

30. Lake Pontchartrain, under the ef-
fects of northerly winds was the first water
body to influence the water levels in the
Industrial Canal via Seabrook and provided
early high water levels at the south end of
the Canal.

31. Lake Borgne, under the stress of
northeasterly winds, was next affected and
provided additional flooding into the Indus-
trial Canal. This is borne out through the
fact that the salinity at Seabrook was the
same as Lake Borgne and not Breton
Sound, indicative of Borgne as the origin of
the waters. Salinity levels of the waters in
Chalmette were similarly indicative of
Borgne as the water’s origin.

32. As Hurricane Betsy entered the Gulf
of Mexico on its track from the Florida
Straight the entire coastal area of the Gulf
was affected by the hurricane’s mere pres-
ence resulting in a tidal rise along the
coasts of approximately two feet generated
by the light winds (15 to 25 mph) around
the periphery of the hurricane.

33. As Hurricane Betsy approached the
Louisiana coast, there was associated with
the hurricane a drop in barometric pressure.
This drop in pressure lessened the normal
compression of surface waters creating an
abnormally high tide. For Betsy the baro-
metric pressure dropped from the normal
29.92 inches of mercury to 27.82 inches.
This pressure difference caused a tidal rise
of approximately 2.39 feet at the hurri-
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cane’s eye. Thus the greatest total tidal
rise experienced during Betsy caused by the
combination of peripheral winds and drop in
barometric pressure was 4.39 feet. Total
rise in the Borgne-Chalmette area was ap-
proximately 4.30 feet.

34. Following this tidal rise, the marsh-
lands between the Chalmette Back Levee
and the large water bodies of Lake Borgne
and Breton Sound had two to four feet of
standing water with direct flow from Lake
Borgne and the Gulf of Mexico by early
evening September 9th. Only the MRGO
spoil bank was not inundated by the tidal
rise.

85. As Hurricane Betsy continued to-
ward New Orleans, a slow rising storm
surge was superimposed on the abnormally
high tide, capped by wind-driven waves
from the northeast quadrant driven toward
the southwest.

36. A storm surge, rather than being a
wall of water, is a dome-like water increase,
centered under the eye of the storm, which
diminishes gradually in all directions from
the center. Its fore-runners are the tidal
rises preceding the hurricane’s advance and
the water height gradually increases as the
highest winds and lowest barometric pres-
sures approach a land mass.

37. The nature, strength, duration,
height, and wave heights of a surge are
dependent on the wind direction and inten-
sity, and on the forward speed of the storm.
Hurricane Betsy was a slow-moving storm
resulting in a gradual rise of 6 feet in 10
hours. During the early phases of the
storm, wind direction raised the waters in
Lake Borgne and southerly winds after the
eye of the storm had passed maintained
these high levels.

38. Due to the natural influences of
northerly winds, water levels in Lake
Borgne rose earlier than in Breton Sound.
Prior to approximately 8:00 p. m. on 8 Sep-
tember 1965, the flow in the MRGO and
adjacent low marsh was seawards, from
Lake Borgne to Breton Sound. From ap-
proximately 8:00 p. m. until midnight,
water levels in Breton Sound were higher
than in Lake Borgne. The difference in
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levels would cause a flow from Breton
Sound to Lake Borgne of 2-3 feet per
second (about 2 mph). By 4:00 a. m. the
flow reversed again to flow seaward. Thus
in the four hours the waters flowed from
Breton Sound toward Lake Borgne, the
waters would only travel 8 of the 35 miles
to Lake Borgne. These waters did not
reach the vicinity of Chalmette. After mid-
night on 9 September, Lake Borgne levels
exceeded those in Breton Sound so that
flow in the MRGO was thereafter seawards.

39. Hurricane driven waters during Bet-
sy from Breton Sound were directed to the
southwest overtopping the levees at Point a
la Hache. Hurricane driven waters during
Betsy from Lake Borgne were directed to
Chalmette on the southwest and reached a
height of 5.1 feet in the marsh between
Lake Borgne and the Chalmette Back
Levee by 9:15 p. m. September 9th as re-
flected in the testimony of Mr. Gutierrez,
supervisor of a pumping station on the
Chalmette Back Levee.

40. From approximately 10:30 p. m,,
September 9th to approximately 5:30 a. m.
September 10th, the Chalmette Back Levee
was subjected to water levels in excess of 9
feet driven towards the levee from Lake
Borgne. As testified by Mr. Gutierrez, by
10:30 p. m. all levees in his view were being
overtopped, the marsh was like a large lake,
and the wind was from the northeast, per-
pendicular to the MRGO.

41. Until about midnight of September
9th, waves of 1.8 to 2.3 feet in height,
coming from the north-northeast, were also
attacking the levee. Mr. Gutierrez testified
that waves would break “over” him as he
ran along the levee.

42. Both the high waters and the waves
were driven from Lake Borgne across the
MRGO in a perpendicular direction, rather
than up the MRGO in the direction of New
Orleans. Instead of accelerating the flood-
ing in the area, early in the storm the spoil
area of the MRGO acted as a barrier to
water flow. Later on the depth of the
MRGO inhibited wave propagation and in-
duced recession of the flood waters.
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43. For a minimum of 7% hours the
storm-driven waters flowed over the Chal-
mette Back Levee at Cougar Drive where
the levee height was only 7.8 feet. As
explained by Mr. Soileau, the water and
wave action weakened the levee through
overtopping and undercutting and in the
early morning hours of September 10th the
levee failed, eventually resulting in a gap of
200+ feet. Following the collapse of this
non-federal levee, flooding of plaintiffs’
property ensued but was delayed several
hours due to the presence of canals, ditches
and low areas required to be filled prior to
the flooding.

44. The presence of the MRGO in the
marsh area, due to sub-surface water move-
ment from Lake Borgne to Breton Sound,
served to relieve the flooded marsh. No
hurricane waters from Breton Sound exist-
ed in the MRGO after midnight September
9th and those preceding fell 20 miles short
of ®eaching the Chalmette area.

45. Levee failures in the Industrial Ca-
nal area were caused by overtopping of the
levees from storm-driven waters originat-
ing in Lake Borgne and carried to the In-
dustrial Canal over the open marsh and
through the Gulf Intercoastal Waterway.
These failures did not contribute to the
flooding of plaintiffs’ property.

46. The hurricane surge experienced
during Betsy influenced an area in excess
of 150 miles along the Gulf Coast. Of this
distance, 120 miles experienced a surge in
excess of +8 feet, from Grand Isle to Bi-
loxi, Mississippi. Government Exhibits No.
4 and No. 18 indicate the enormity of the
coastal area inundated during Betsy.

47. The MRGO has a width of 500 feet.
Within 120 miles of coastline receiving a
surge of +8 feet or greater during Hurri-
cane Betsy, the MRGO represents approxi-
mately .000789%, or less than one one-
thousandth of the affected area.

48. The MRGO did not in any manner,
degree, or way induce, cause, or occasion
flooding in the Chalmette area. All flood-
ing was the result of natural causes work-
ing upon local waters which have before
threatened and caused flooding in the area

due to the inadequate non-federal local pro-
tective features.

II. CONCLUSIONS OF LAW

1. This Court has jurisdiction of the par-
ties, and under 28 U.S.C. Section 1346 and
28 U.S.C. Section 2671, et seq., (Federal
Tort Claims Act) has subject matter juris-
diction over this suit by plaintiffs against
the United States for damages allegedly
received as a result of defendant’s construc-
tion of the MRGO.

2. In a suit brought under the Federal
Tort Claims Act, the United States is ame-
nable to damages in the same manner and
to the same extent as a private individual in
like circumstances. 28 U.S.C. Section 2674.

[1] 3. In determining the liability of
the United States to be cast in judgment
for damages, the substantive laws of Louisi-
ana (the state in which the incident oc-
curred) are controlling. Standefer v. Unit-
ed States, 511 F.2d 101 (5th Cir. 1975);
United States v. Muniz, 374 U.S. 150, 83
S.Ct. 1850, 10 L.Ed.2d 805 (1963).

[2] 4. Under Louisiana law, every act
of the United States that causes damage to
another as a result of the fault of the
United States obliges the United States to
repair that damage. LSA C.C. Art. 2315.

[3] 5. The elements of a cause of ac-
tion under Article 2315 are Fault (which
embraces all conduct falling below a proper
standard), Causation, and Damage. Wei-
land v. King, 281 So.2d 688, 690 (La.1973).

[4] 6. Under Louisiana law, the United
States is responsible for the damage it occa-
sions not only by its acts, but also by its
negligence, imprudence and want of skill.
LSA C.C. Art. 2316.

[5] 7. The United States as grantee of
the right of way, builder and maintainer of
the MRGO assumed a high standard of care
with relations to damages caused by the
works to neighboring lands and individuals.
LSA C.C. Art. 667; Carr v. City of Baton
Rouge, 314 So.2d 527 (La.App.1975).
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[6] 8. The failure to exercise that de-
gree of care ordinarily expected of a rea-
sonably prudent person under similar cir-
cumstances constitutes negligence. Fire &
Gas Ins. Co. of Conn. v. Garick, La.App., 312
So.2d 103, writs denied, 313 So.2d 845 (La.
1975).

9. The Congress of the United States
authorized the design and construction of
the deep water channel known as the
MRGO. Public Law 455, 84th Congress,
approved March 29, 1956.

[7] 10. The MRGO was built as an aid
to navigation, not as or in connection with a
flood control project; and Congressional di-
rectives provided no authorization for con-
struction of flood control works in coordina-
tion with construction of the MRGO. Graci
v. United States, 456 F.2d 20 (5th Cir. 1971).

[8] 11. Plaintiffs have evidenced no
variance between the project as completed
and the construction of the project as di-
rected by Congress.

12. Plaintiffs have failed to show by a
preponderance of the evidence any fault by
the defendant in the design, construction or
functioning of the MRGO.

13. Nor have plaintiffs shown by a pre-
ponderance of the evidence any negligence
by the defendant in the design, construction
or functioning of said project.

14. Nor have plaintiffs shown by a pre-
ponderance of the evidence any causal con-
nection between the MRGO and any dam-
ages which plaintiffs may have sustained.

15. Inasmuch as this Court finds no lia-
bility by the defendant, United States,
there is also no liability of the third-party
defendant, the Board of Commissioners of
the Port of New Orleans, on its agreement
to indemnify the United States.

w
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STEELE CREEK COMMUNITY
ASSOCIATION, Plaintiff,

A/

The UNITED STATES DEPARTMENT
OF TRANSPORTATION, and Coleman,
William T., Jr., Secretary thereof, and
Dow, James E., Acting Administrator of
the Federal Aviation Administration, and
the City of Charlotte, North Carolina, a
municipal corporation, and Belk, John,
Mayor thereof, and the Charlotte-Meck-
lenburg Board of Education, and North
Carolina Department of Transportation
and G. Perry Greene, Secretary, Defend-
ants.

No. C-C-75-186.

United States District Court,
W. D. North Carolina,
Charlotte Division.

July 25, 1977.
As Corrected Sept. 8, 1977.

Action was brought respecting deter-
mination of whether federal officials had
complied with Environmental Protection
Act and other pertinent statutes and regu-
lations in connection with proposed runway
extension at Charlotte airport. The Dis-
trict Court, McMillan, J., held that notwith-
standing the number of negative facts
found by court, it could not be said that the
decision of federal officials and other de-
fendants to proceed with project after con-
sidering environmental protection state-
ment was arbitrary.

Temporary restraining order dissolved.
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North Carolina statutes implementing
the Clean Air Act of 1970 were not ap-
plicable to airport runway project since
those statutes, by duly authorized reg-
ulations, were not applicable to projects un-
der construction before November 15, 1973.
National Environmental Policy Act of 1969,
§ 1 et seq., 42 U.S.C.A. § 4321 et seq.; Air-
port and Airway Development Act of 1970,
§§ 1 et seq., 16(c)(4), 49 U.S.C.A. §§ 1701 et
seq., 1716(c)(4); G.S.N.C. § 143-215.105 et
seq. Clean Air Amendments of 1970, § 304
(a)(1)(A), 42 U.S.C.A. § 185Th-2(a)(1)(A).



