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evidence, unless it is rebutted to the extent
that the Court is at least equally disposed
toward the contentions of the plaintiff and
defendant, the plaintiff must prevail.
Thus, while paradoxical, the different re-
sults of the two causes of action are not
inconsistent.

As noted earlier in this opinion, the trial
was conducted in bifurcated fashion. The
intent of that bifurcation was to first re-
solve the question of liability and subse-
quently to resolve the issue of damages, if
any. Here, there is no need for further
evidence. Very simply, the plaintiff was
paid $200.00 per week when her salary
should have been $250.00 per week. Under
any calculation, the employer should be per-
mitted to deduct from the total award ap-
propriate amounts required under state and
federal law to be deducted from an employ-
ee’s wages. The judgment of the Court
shall be framed accordingly.

w
o g KEYNUMBER SYSTEM
7

Sheila MYERS
V.

Harry CONNICK, Individually and in his
capacity as Orleans Parish
District Attorney.

Civ. A. No. 80-4260.

United States District Court,
E. D. Louisiana.

Feb. 9, 1981.

Assistant district attorney brought civil
rights action in which she contended that
her employment was terminated because
she exercised her constitutionally guaran-
teed right of free speech. The District
Court, Jack M. Gordon, J., held that: (1)
distribution of questionaire relating to ef-
fective functioning of district attorney’s of-
fice constituted protected free speech; (2)
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assistant district attorney met her burden
of showing that her distribution of ques-
tionaire was substantial or motivative Tac-
tor in termination of her employment;
thus, assistant was entitled to reinstate-
ment, back pay, compensatory damages in
the amount of $1500 and an award for costs
and attorney fees.

Ordered accordingly.

1. Constitutional Law ¢=90.1(1)

Appropriate factors to be taken into
consideration in evaluating the state’s inter-
est in limiting its employees’ right to speak
freely or the need to maintain harmony
among coworkers are need for confidentiali-
ty, and need to curtail conduct which im-
pedes employee’s proper and competent per-
formance of his daily duties, and need to
encourage close and personal relationship
between employee and his superiors where
that relationship calls for loyalty and confi-
dence. U.S.C.A.Const. Amend. 1.

2. Constitutional Law ¢=90.1(1)
Distribution by assistant district attor-
ney of questionaire relating to effective
functioning of the district attorney’s office,
which were matters of public importance
and concern, constituted protected free
speech, particularly as it could not be said
that district attorney’s interest in pro-
moting efficiency of public services per-
formed through employees was either ad-
versely affected or substantially impeded
by assistant district attorney’s distribution
of questionaire. U.S.C.A.Const. Amend. 1.

3. Civil Rights ¢=13.13(3), 13.16, 13.17

In civil rights action in which assistant
district attorney contended that her em-
ployment was terminated because she exer-
cised her constitutionally guaranteed right
of free speech, assistant met her burden of
showing that her distribution of a question-
aire, which constituted protected free
speech, was a substantial or motivative fac-
tor in termination of her employment;
thus, assistant was entitled to reinstate-
ment, back pay, compensatory damages in
the amount of $1500, and an award for
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costs and attorney fees. 42 U.S.C.A.
§ 1983; U.S.C.A.Const. Amend. 1.

George M. Strickler, Jr., New Orleans,
La., for plaintiff.

William F. Wessel, New Orleans, La., for
defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

JACK M. GORDON, District Judge.

This is a civil rights case in which the
plaintiff contends that her employment was
terminated because she exercised her con-
stitutionally-guaranteed right of free
speech. Plaintiff, Sheila Myers, was em-
ployed by the defendant, Harry Connick, as
an Assistant District Attorney for Orleans
Parish, Louisiana. Connick is being sued
individually and in his capacity as the Orle-
ans Parish District Attorney.

On October 7, 1980, plaintiff was fired by
the defendant, Harry Connick, from her
position as an Assistant District Attorney.
She contends that she was fired because of
a questionnaire which she circulated to her
fellow Assistant District Attorneys. Myers
contends that her circulation of the ques-
tionnaire was a constitutionally protected
activity for which she may not be fired.
Defendant asserts that the decision to ter-
minate Myers’ employment was based on
her refusal to accept a transfer and was
thus a lawful action.

On December 5, 1980, plaintiff’s hearing
on her application for a preliminary injunc-
tion was converted to a trial on the merits,
a nonjury trial was held, and the matter
was taken under submission. Having thor-
oughly reviewed the evidence, the memo-
randa furnished by counsel and the applica-
ble law, the Court now makes the following
findings of fact and conclusions of law.

FINDINGS OF FACT

1

The plaintiff, Sheila Myers, was em-
ployed by the defendant, Harry Connick, as

an Assistant District Attorney in the Orle-
ans Parish District Attorney’s Office. Con-
nick is the District Attorney for Orleans
Parish.

2.

Plaintiff occupied her position as an As-
sistant District Attorney for over five
years. During that period she refused a
number of promotion offers in order to
remain in her position as a trial attorney.

All of the evidence presented at trial
indicated that Myers was a competent, con-
scientious and effective trial attorney. She
was active in programs at law schools in the
City of New Orleans and participated in
high school and scouting programs spon-
sored by the District Attorney’s Office. In
addition, at Judge Israel Augustine’s re-
quest, plaintiff participated in a probation
program for youthful first offenders in his
section of court.

3.

The Orleans Parish District Attorney’s
Office assigns two or three Assistant Dis-
trict Attorneys as prosecutors in each sec-
tion of Criminal District Court in Orleans
Parish. From 1976 through October of
1980, Myers served as a prosecutor in Sec-
tion A, Judge Charles Ward's section.

In October of 1980, plaintiff learned that
she was being considered for a transfer to
Section I of Criminal Court, Judge Israel
Augustine’s section. Myers was strongly
opposed to the proposed transfer since she
was comfortable in her position with Judge
Ward and since she was reluctant to prose-
cute in Judge Augustine’s section because
of her participation in his probation pro-
gram. Plaintiff was aware that conflicts of
interest would arise if she were called upon
to prosecute individuals for whom she had
served as a counsellor in Judge Augustine’s
program.

4.

Myers spoke with several of her supervi-
sors regarding her objections to the pro-
posed transfer. She expressed her reserva-
tions about going to Section I to Dennis
Waldron, First Assistant District Attorney,
and to Training Supervisor Bridget Bane.
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Myers also had occasion to discuss the mat-
ter with the defendant at a meeting she
arranged with Connick and Waldron re-
garding the hiring of her law clerk as an
Assistant District Attorney.

5.

On October 6, 1980, shortly after her con-
ference with Connick and Waldron, Myers
received a memorandum which indicated
that she was being transferred to Section I,
Judge Augustine’s section. She again
spoke with Dennis Waldron, expressing her
reluctance to accept the transfer. During
the course of this discussion, the plaintiff
and Waldron discussed a number of other
concerns which the plaintiff had about con-
ditions within the office. Plaintiff testified
that in response to Waldron's suggestion
that her concerns were not mirrored by
others within the office, she informed him
that she would do some research on the
areas discussed.

6.

After speaking with Waldron, plaintiff
returned to her home for the evening. Dis-
turbed by the transfer order, she was un-
able to sleep and stayed up most of the
evening preparing a list of the issues which
expressed her concerns about conditions in
the District Attorney’s Office. She enu-

1. The questionnaire is as follows:

PLEASE TAKE THE FEW MINUTES IT WILL REQUIRE
TO FILL THIS OUT. YOU CAN FREELY EXPRESS
YOUR OPINION X

LR R R N T T T I T T I T

1. How long have you been in the Office?

2. Were you moved as a result of the recent transfers?

3. Were the transfers as they effected you discussed with

you by any superior prior to the notice of them
being posted?

4. Do you think as a matter of policy, they should have
been?

5. From your experience, do you feel office procedure re-
garding transfers has been fair?

6. Do you believe there is a rumor mill active in the
office?

7. If so, how do you think it effects overall working
performance of A.D.A. personnel?

8. If so, how do you think it effects office morale?

9. Do you generally first learn of office changes and de-
velopments through rumor?
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merated these issues in a questionnaire
which she prepared for distribution to her
fellow Assistant District Attorneys.!

The next morning, October 7, Myers ar-
rived at work at approximately 5:30 a. m.
She typed the questionnaire and prepared
forty copies of it.

7.

At approximately 8:15 a. m. that morn-
ing, the defendant discussed the transfer
order with Myers. Connick testified that
he had planned to take the day of October
Tth off, but made a special trip into the
office to discuss the transfer matter with
the plaintiff. Connick urged Myers to ac-
cept the transfer and their conversation
ended when Myers indicated to him that she
would “consider” transferring to Section I.

8.

Later that same day, at approximately
11:15 a. m., Myers began to distribute cop-
ies of her questionnaire to the other Assist-
ant District Attorneys, ensuring that only
the Assistants and no clerical personnel,
received copies of the questionnaire.

Plaintiff distributed the questionnaires
by personally going to the offices of some
Assistants and by calling others on the tele-
phone to come by her office. Myers also
distributed a number of the questionnaires

10. Do you have confidence in and would you rely on the
word of:
Bridget Bane
Fred Harper
Lindsay Larson
Joe Meyer
Dennis Waldron

11. Do you ever feel pressured to work in political
campaigns on behalf of office supported candidates?

12. Do you feel a grievance committee would be a worth-
while addition to the office structure?

13. How would you rate office morale?

14. Please feel free to express any comments or feelings
you have.

THANK YOU FOR YOUR COOPERATION
IN THIS SURVEY.
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during lunch. In all, she asked seventeen
Assistant District Attorneys to respond to
the questionnaire. Fifteen took copies of
the questionnaire, one refused to respond to
it and another was unable to obtain a copy
of the questionnaire prior to the subsequent
events of the day.

9.

Shortly after noon, Dennis Waldron
learned that the plaintiff was distributing
the questionnaire among the Assistants in
the office. Waldron immediately phoned
the defendant and informed him that the
plaintiff was creating a “mini-insurrection”
within the office. Waldron urged Connick
to return to the office, advice which was
heeded.

When Connick arrived at his office, he
discussed the matter with Waldron, Ser-
geant Frank Ruez, Chief Investigator, and
Fred Harper, Co-Chief of Trials. Shortly
thereafter, at approximately 2:00 p. m. that
afternoon, Connick summoned the plaintiff
to his office and informed her that her
position with the District Attorney’s Office
was being terminated as of 5:00 p. m. that
afternoon.

Connick told the plaintiff that she was
being fired because of her refusal to accept
a transfer. The defendant also informed
Myers that he considered her distribution of
the questionnaire to be an act of insubordi-
nation. Connick objected strongly to Ques-
tion No. 102 on the questionnaire which he
felt impugned the integrity of the supervi-
sors within the office, and to Question No.
113 which he felt would be damaging if
discovered by the press.

Prior to leaving the defendant’s office,
Myers offered to let Connick know what
her final decision was regarding the trans-
fer to Section I. Connick informed the
plaintiff that he did not want to hear about
her decision.

2. 10. Do you have confidence in and would
you rely on the word of:

Bridget Bane
Fred Harper
Lind Larson
Joe Meyer
Dennis Waldron

10.

Plaintiff turned in her keys to Sergeant
Frank Ruez at 5:00 p. m. that afternoon.
She returned to work during office hours
for the next three days, arranging her files
and making notes regarding the cases
which she had been handling.

11

The preponderance of the evidence in this
case indicates that the plaintiff was fired
by the defendant because of her circulation
of the questionnaire within the District At-
torney’s Office. Although Connick in-
formed Myers that she was being fired be-
cause of her refusal to accept a transfer,
the facts in this case show that it was the
questionnaire that was the real reason be-
hind the termination of plaintiff’s job.

Sheila Myers was clearly upset by her
proposed transfer to Section I. She con-
veyed her dissatisfaction over the proposal
to a number of her superiors, including the
defendant. Nevertheless, when asked by
the defendant on the morning of her firing
to accept the transfer, she informed Con-
nick that she would “consider” it. Connick,
apparently accepting that as a satisfactory
response for the time being, then left the
office for the day. It was not until later
that day when Dennis Waldron phoned
Connick and informed him that plaintiff
was causing a “mini-insurrection” by her
circulation of the questionnaire that Con-
nick made his decision to terminate Myers’
employment.

Between the time of her two meetings
with Connick, plaintiff said nothing to indi-
cate that she was not considering the pro-
posed transfer. In fact, George Ours, Jr.,
an Assistant District Attorney who was also
being proposed for a transfer to Section I,
testified that on October Tth, the plaintiff
called him to her office to discuss the future
assignment of their new caseload in Section
I. She also gave Ours one of the question-
3. 11. Do you ever feel pressured to work in

political campaigns on behalf of office sup-
ported candidates?
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naires at that time. Nevertheless, Myers’
discussion with Ours of their prospective
caseload in Section I indicates that she was
either “considering” making the transfer as
she had informed Connick that she was
planning to do, or that she had already
decided to accept the transfer. Thus, it
cannot be said that there were any new
developments between the time of her
morning conversation with Connick and his
firing of her that afternoon that would
have caused the defendant to fire her for a
refusal to accept a transfer. Indeed, at the
time of Myers’ firing, Connick refused to
allow plaintiff to tell him what her final
decision was regarding the transfer.

All of the events of October 7th indicate
that it was plaintiff’s circulation of the
questionnaire among her peers that was the
basis for her firing. It was the question-
naire that prompted Dennis Waldron to tel-
ephone the defendant and it was plaintiff’s
distribution of the questionnaire that Wal-
dron characterized as a “mini-insurrection.”
Based on his knowledge of the question-
naire and his objections to the questions
presented therein, the defendant fired Shei-
la Myers from her position as an Assistant
District Attorney. But for her circulation
of the questionnaire, plaintiff’s employment
with the District Attorney’s Office would
not have been terminated.

12.

At the time of the termination of her
employment, plaintiff was receiving a gross
monthly salary of $2,337.84.

Myers has been unable to obtain other
employment since the time of her firing.
At the time of trial, she was receiving
$164.00 per week from the Louisiana Unem-
ployment Commission.

CONCLUSIONS OF LAW

I

Plaintiff has filed suit under the provi-
sions of the Civil Rights Act, 42 U.S.C.
§ 1983. The Court has jurisdiction over this
matter pursuant to 28 U.S.C. § 1331 and
1343(3).
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IL

It has been held that when public employ-
ment is at issue, one may “neither be dis-
missed or not be rehired for constitutionally
impermissible reasons such as race, religion,
or the assertion of rights guaranteed by law
or the Constitution.” Ferguson v. Thomas,
430 F.2d 852, 857 (5th Cir. 1970).

Plaintiff contends that she was dismissed
from her position as a public employee be-
cause she exercised her constitutionally-
guaranteed right of free speech. She sub-
mits that her distribution of the question-
naire to her fellow Assistant District Attor-
neys was a protected activity. The defend-
ant, while denying that Myers’ distribution
of the questionnaire was the basis for her
termination, contends that the distribution
was not constitutionally protected.

Since a free speech question is presented
by plaintiff’s claim, this Court must pay
particular attention to the issues set forth
therein. The guarantee that one may not
be dismissed from employment for the as-
sertion of rights guaranteed by the Consti-
tution takes on particular significance in
First Amendment cases in recognition of
the “public interest in having free and un-
hindered debate on matters of public impor-
tance—the core value of the Free Speech
Clause of the First Amendment....”
Pickering v. Board of Education, 391 U.S.
563, 573, 88 S.Ct. 1731, 1737, 20 L.Ed.2d 811
(1968).

III.

Speech takes many forms and the defend-
ant does not deny that Myers’ distribution
of the questionnaire was a form of speech.
Whether her speech was entitled to consti-
tutional protection and, if so, whether her
employment may be terminated for her ex-
ercise of that right are the issues at the
heart of this case.

Plaintiff’s burden of proof in this case is:
(1) to show that her conduct was constitu-
tionally protected, and (2) to show that this
conduct was a “substantial” or “motivating
factor” in the termination of her employ-
ment. Once plaintiff has carried that bur-
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den, the burden then shifts to the defend-
ant to prove by a preponderance of the
evidence that he would have terminated
plaintiff’s employment even in the absence
of her protected conduct. Mt. Healthy City
School District v. Doyle, 429 U.S. 274, 287,
97 S.Ct. 568, 576, 50 L.Ed.2d 471 (1977).

Iv.

The Court’s first concern is to determine
whether or not plaintiff’s distribution of the
questionnaire was a constitutionally pro-
tected activity.

The leading decision in this regard is
Pickering v. Board of Education, supra, in
which the United States Supreme Court
held that “statements by public officials on
matters of public concern must be afforded
First Amendment protection” even though
the statements may be directed at the pub-
lic officials’ “nominal superiors.” 391 U.S.
at 574, 88 S.Ct. at 1737. In Pickering, the
court determined that public statements,
printed in a local newspaper, by a school
teacher, which were critical of the School
Board and the district superintendent for
their allocation of school funds and for the
way in which they handled tax increase
proposals, were constitutionally protected
since they dealt with matters of “legitimate
public concern.” 39 U.S. at 571, 88 S.Ct. at
1736.

Subsequent to its decision in Pickering,
the Supreme Court held that private ex-
pression by a public employee may also fall
within the bounds of constitutional protec-
tion. In Givhan v. Western Line Consoli-
dated School District, 439 U.S. 410, 99 S.Ct.
693, 58 L.Ed.2d 619 (1979), constitutional
protection was extended to private state-
ments, made by a schoolteacher to the prin-
cipal of the school to which she was as-
signed, which were critical of policies and

4. The inquiry has also been posited as one of
whether or not the employee’s exercise of con-
stitutional privileges “clearly over-balanced”
the employee’s ‘“‘usefulness” as an employee.
Kaprelian v. Texas Woman’s University, 509
F.2d 133 (5th Cir. 1975), citing Ferguson v.
Thomas, 430 F.2d 852, 859 (5th Cir. 1970).

In Smith v. United States, 502 F.2d 512, 517
(5th Cir. 1974) it was held that “in order for the

practices of the school district which she
deemed to be racially discriminatory.

Thus, it matters not in the instant case
that the plaintiff chose to submit her ques-
tionnaire through private, rather than pub-
lic, channels. In the appropriate circum-
stances, her speech as a government em-
ployee may be entitled to constitutional pro-
tection.

V.

Making the determination as to the pro-
tected nature of Myers’ expression requires
a balancing “between the interests of the
[employee] as a citizen, in commenting upon
matters of public concern and the interest
of the State, as an employer, in promoting
the efficiency of the public services it per-
forms through its employees.” Pickering v.
Board of Education 39 U.S. at 568, 88 S.Ct.
at 1734; Lindsey v. Board of Regents, 607
F.2d 672, 674 (5th Cir. 1979).

The test has also been characterized as
involving a determination of “whether a
public employee’s statements unduly inter-
fere with the efficiency with which govern-
mental services are provided.” Bickel v.
Burkhart, 632 F.2d 1251 (5th Cir. 1980.)4

In the instant case, this Court must bal-
ance the interests of Myers, as a citizen, in
commenting upon matters of public concern
with the interest of the District Attorney in
promoting the efficiency of the public serv-
ices performed by his Assistant District At-
torneys. Myers’ speech is entitled to consti-
tutional protection unless it substantially
and materially or unduly interferes with
the effective operation of the District At-
torney’s Office.

VL

In evaluating the interests of Myers in
commenting upon matters of public con-

government to constitutionally remove an em-
ployee for exercising the right of free speech, it
is incumbent upon it to clearly demonstrate
that the employee’s conduct substantially and
materially interferes with the discharge of
duties and responsibilities inherent in such em-
ployment.”
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cern, it is appropriate to consider the nature
of her expression. See, Williams v. Board
of Regents, 629 F.2d 993 (5th Cir. 1980). In
Pickering v. Board of Education, supra, the
Court determined that the employee’s
speech was entitled to constitutional protec-
tion because it dealt with a matter of “le-
gitimate public concern” ® 39 U.S. at 571, 88
S.Ct. at 1736.

A review of the contents of Myers’ ques-
tionnaire convinces this Court that the is-
sues presented therein are matters of public
concern. Plaintiff solicited the views of her
fellow Assistant District Attorneys on a
number of issues, including office transfer
policies and the manner in which informa-
tion of that nature was communicated with-
in the office. The questionnaire also sought
to determine the views of Assistants re-
garding office morale, the need for a griev-
ance committee, and the level of confidence
felt by the Assistants for their supervisors.
Finally, the questionnaire inquired as to
whether the Assistants felt pressured to
work in political campaigns on behalf of
office-supported candidates.

Taken as a whole, the issues presented in
the questionnaire relate to the effective
functioning of the District Attorney’s Of-
fice and are matters of public importance
and concern. Myers’ expression constitutes
protected speech.

VIL

Myers’ interests must be balanced with
the interest of the State in the effective

5. In Pickering, the court upheld a schoolteach-
er’s right to comment upon school board poli-
cies regarding a tax increase proposal and the
allocation of funds between athletic and educa-
tional programs.

In Lindsey v. Board of Regents, supra, the
court determined that a university professor’s
submission of a questionnaire to fellow faculty
members regarding the university administra-
tion’s methods of dealing with the faculty was
a matter of “public importance and concern.”
607 F.2d at 674.

Other examples of protected speech include:
Fireman’s criticism of fire department policies,
offered at a private meeting arranged by the
department. Bickel v. Burkhart, 632 F.2d 1251
(5th Cir., 1980.) High school teacher’s class-
room discussion of post-Civil War American
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and efficient operation of the District At-
torney’s Office. For the “balance to be
struck in favor of a governmental employ-
er, the government must ‘clearly demon-
strate that the employee’s conduct substan-
tially interferes with the discharge of duties
and responsibilities inherent, in [govern-
mental] employment.”” Schneider v. City
of Atlanta, 628 F.2d 915, 919, n. 4 (5th Cir.
1980), citing Smith v. United States, 502
F.2d 512, 517 (5th Cir. 1974).

[1] Appropriate factors to be taken into
consideration in evaluating the State’s in-
terest in limiting its employees’ right to
speak freely are: “(1) the need to maintain
harmony among co-workers; (2) the need
for confidentiality; (3) the need to curtail
conduct which impedes the [employee’s]
proper and competent performance of his
daily duties; and (4) the need to encourage
a close and personal relationship between
the employee and his superiors, where that
relationship calls for loyalty and confi-
dence.” Clark v. Holmes, 474 F.2d 928, 931
(7th Cir. 1972), cert. denied, 411 U.S. 972, 93
S.Ct. 2148, 36 L.Ed.2d 695 (1973). See, Wil-
liams v. Board of Regents, 629 F.2d 993 (5th
Cir. 1980.) While not an all-inclusive list, a
consideration of the aforementioned factors
is a relevant inquiry.

No breach of confidentiality is asserted in
regard to plaintiff’s distribution of the
questionnaire. Defendant does, however,
contend that plaintiff’s use of the office’s
copying equipment violated office policy
and that her distribution of the question-
naire during work hours impeded the per-

history, discussion which was objected to by
the school district because it evoked strong
student feelings on racial issues, was deemed
to be constitutionally protected speech. Kings-
ville Indep. School District v. Cooper, 611 F.2d
1109 (5th Cir. 1980).

6. An important, albeit obvious, observation
must be made. The mere fact of objection by
the defendant to the plaintiff’s distribution of
the questionnaire carries no weight in regard to
the propriety of the termination of Myers’ em-
ployment. All of the cases cited herein neces-
sarily involve instances in which an employer
objected to his employee’s speech. The Court
must make the determination of the legality of
the employer’s objections.
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formance of her duties. Defendant has
failed to carry his burden of proof in this
regard.

Connick has offered no evidence from
which this Court might conclude that plain-
tiff’s use of the office copying equipment
violated office policy. Moreover, even had
such evidence been offered, this Court could
not conclude that such an act carries much
weight in regard to striking a balance in
the State’s favor.

Similarly, the defendant’s contention that
plaintiff’s distribution of the questionnaire
constituted an impediment to the perform-
ance of her duties is of little effect. Con-
nick has not shown any evidence to indicate
that the plaintiff’s work performance was
adversely affected by her expression.
Myers occupied a professional position.
Some latitude in regard to the times during
which she performed her work was inherent
in her position as an Assistant District At-
torney. There is no evidence to indicate
that plaintiff was anything other than a
hardworking, conscientious attorney who
fulfilled the requirements imposed upon her
by her job.

The defendant’s most forceful argument
relates to the State’s need to encourage a
close and personal relationship between
Myers and her superiors. Connick argues
that Question No. 10, which asked whether
or not the Assistants had confidence in and
relied on the word of five named supervi-
sors, impugned the integrity of the plain-
tiff’s supervisors and adversely affected
plaintiff’s working relationship with them.

While it is important to the efficient and
successful operation of the District Attor-
ney’s Office for Assistants to maintain close
working relationships with their superiors,
it cannot be said that plaintiff’s distribution
of the questionnaire adversely affected her
relationship with her superiors. Unlike a
statement of fact which might be deemed
critical of one’s superiors, plaintiff’s ques-
tionnaire was “not a statement of fact but
the presentation and solicitation of ideas
and opinions.” Lindsey v. Board of Re-

7. See Findings of Fact, Section 11.

gents, 607 F.2d at 675. As in Lindsey,
plaintiff’s submission of the questionnaire is
more deserving of First Amendment protec-
tion than a statement of fact would be,
“since ‘under the First Amendment there is
no such thing as a false idea.”” Lindsey v.
Board of Regents, supra at 675, citing Gertz
v. Robert Welch, Inc., 418 U.S. 323, 339, 94
S.Ct. 2997, 3007, 41 L.Ed.2d 789, 805 (1974).

[2] When all factors are considered, it
cannot be said that the defendant’s interest
in promoting the efficiency of the public
services performed through his employees
was either adversely affected or substan-
tially impeded by plaintiff’s distribution of
the questionnaire. Any objections which
the defendant had regarding plaintiff’s ex-
pression were not of such magnitude as to
constitute either a “substantial and materi-
al interference” with plaintiff’s discharge
of her duties or to “unduly interfere” with
the services provided by the District Attor-
ney’s Office.

Plaintiff’s distribution of the question-
naire constituted protected speech. When
Myers’ interests, as a citizen, in comment-
ing upon matters of public concern are bal-
anced with the interest of the District At-
torney, as an employer, in promoting the
efficiency of the public services performed
through its employees, the balance must be
struck in favor of the plaintiff. Plaintiff
has successfully met her burden of showing
that her conduct was constitutionally pro-
tected.

VIIL

[3] Plaintiff’s second burden is to show
that her distribution of the questionnaire
was a “substantial” or “motivative factor”
in the termination of her employment.
This Court has already found that plain-
tiff’s distribution of the questionnaire was
the reason for her firing by the defendant.”
Coupled with the conclusion that plaintiff’s
distribution of the questionnaire was consti-
tutionally protected, this Court must now
conclude that the plaintiff has successfully
met her burden of showing that her consti-
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tutionally protected conduct was a “sub-

stantial” or “motivating factor” behind the
defendant’s termination of her employment
as an Assistant District Attorney.

IX.

Once the plaintiff has shown that her
conduct was constitutionally protected and
that the conduct was a substantial or moti-
vating factor in the termination of her em-
ployment, the burden shifts to the defend-
ant to prove by a preponderance of the
evidence that he would have terminated
plaintiff’s employment even in the absence
of her protected conduct. The defendant
has failed to carry his burden in this regard.
As stated in this Court’s Findings of Fact,
Section 11, “[b]ut for [plaintiff’s] circulation
of the questionnaire, [her] employment with
the District Attorney’s Office would not
have been terminated.” Plaintiff would
not have been fired in the absence of her
protected conduct.

X.

The plaintiff has sued the defendant,
Harry Connick, both individually and in his
capacity as District Attorney for Orleans
Parish. Connick derives his authority as
District Attorney from Article V, Section 26
of the Louisiana Constitution of 1974.

There has been no evidence presented to
indicate that Connick was acting in any
manner other than in an official capacity at
the time that he terminated plaintiff's em-
ployment. Thus, any judgment against the
defendant and in plaintiff’s favor can only
extend to the defendant in his official ca-
pacity as the Orleans Parish District Attor-
ney. Defendant has incurred no personal
liability.

Relief

The defendant, Harry Connick, while act-
ing in his official capacity, dismissed plain-
tiff, Sheila Myers, from her position as an
Assistant District Attorney in violation of
her right of free speech. Accordingly, the
following relief is appropriate.
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Injunctive Relief.

Plaintiff is seeking injunctive relief in
the form of reinstatement to her position as
an Assistant District Attorney.

Considering the acrimonious circumstanc-
es surrounding plaintiff’s departure from
the District Attorney’s Office and the ad-
verse feelings necessarily engendered by
her resort to judicial remedies, the Court
feels that it will inevitably be difficult for
plaintiff to achieve a harmonious working
relationship within the District Attorney’s
Office, if she returns. Nevertheless, in
view of this Court’s conclusion that the
termination of plaintiff’s employment was
unlawful, injunctive relief is appropriate.
Plaintiff is entitled to return to her position
as an Assistant District Attorney for Orle-
ans Parish.

Back Pay.

Plaintiff is entitled to recover full back
pay from the date of her wrongful termina-
tion, October 7, 1980, to the date of her
effective reinstatement, less all amounts re-
ceived as unemployment compensation.

Compensatory Damages.

Plaintiff is also entitled to recover com-
pensatory damages for the mental and emo-
tional distress which she suffered from the
loss of her job. Plaintiff testified that her
Assistant’s position was the only job that
she had ever held as an attorney and that
her loss of that job was a source of embar-
rassment to her. The Court finds that the
plaintiff is entitled to an award of $1,500.00
in compensatory damages for the emotional
and mental distress which she sustained.
Costs and Attorney’s Fees.

In light of her recovery, plaintiff is enti-
tled to an award for costs and reasonable
attorney’s fees incurred in this action.

Other Relief Requested.

Plaintiff has also sought declaratory re-
lief and an award for punitive damages.

The Court finds that declaratory relief is
inappropriate in the instant case. Similar-
ly, punitive damages cannot be awarded
since the defendant neither acted with mal-
ice nor reckless and wanton disregard for
plaintiff’s civil rights.
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IT IS THEREFORE ORDERED that
judgment be entered in accordance with
this opinion, in favor of the plaintiff, Sheila
Myers, and against the defendant, Harry
Connick, in his official capacity as the Orle-
ans Parish District Attorney.
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UNITED STATES of America
V.
John BRIAN et al.
Crim. No. 80-0018.

United States District Court,
D. Rhode Island.

Feb. 9, 1981.

On defendant’s motion challenging spe-
cial agent’s affidavit in support of intercept
order, the District Court, Pettine, Chief
Judge, held that: (1) defendants were not
entitled to full-fledged hearing in which to
challenge veracity of agent but instead
would be required to produce agent for an
ex parte, in camera interview, at which
court could satisfy itself as to existence of
government’s informants and of accuracy
of their statements as represented by the
agent and (2) applicable section of Internal
Revenue Code would be construed so as to
forbid the Internal Revenue Service from
revealing bookkeeper’s resulting material to
other arms of government in any context
except tax prosecution.

Order entered.

1. Constitutional Law &=319.5(1)
Searches and Seizures ¢=3.9
In order that defendant in criminal
proceeding may, under the Fourth and
Fourteenth Amendments, challenge truth-
fulness of factual statements made in affi-
davit supporting search warrant, defendant

must make a substantial preliminary show-
ing that a false statement knowingly and
intentionally or with reckless disregard for
the truth was made by the affiant in his
affidavit and this showing must be sup-
ported by an offer of proof; moreover, this
part of defendant’s showing must be more
than conclusory and must be supported by
more than a mere desire to cross-examine.
U.S.C.A.Const. Amends. 4, 14.

2. Searches and Seizures ¢=3.9
Telecommunications =496 o
Defendants’ offer of proof failed to
demonstrate deliberate falsehood or reck-
less disregard for truth on part of Federal
Bureau of Investigation agent in his affida-
vit in support of request for a wire inter-
ception order and, thus, defendants were
not entitled to a full-fledged hearing in
which to challenge veracity of agent but
instead Government would be required to
produce agent for an ex parte, in camera
interview, at which court could satisfy itself
as to existence of government’s informants
and of accuracy of their statements as rep-
resented by the agent. 18 U.S.C.A.
§ 2518(1)a-1).
3. Constitutional Law =286

Government may constitutionally sin-
gle out groups that are inherently suspect
of criminal activities and impose upon them
special tax and registration requirement;
however consistent with the Fifth Amend-
ment, it may not take the information that
such taxpayers have provided under com-
pulsion and use it outside the tax context to
convict them of underlying criminal activi-
ty. U.S.C.A.Const. Amend. 5.

4. Criminal Law &=393(1)

The government may not compel a
bookmaker to retain daily records detailing
volume of his betting business, as applicable
section of Internal Revenue Code does re-
quire, and then use fruits of his compliance
to convict him of running a wagering busi-
ness as such would infringe on bookmaker’s
Fifth Amendment rights. 26 U.S.C.A.
§ 4403; U.S.C.A.Const. Amend. 5.



