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fore, in the face of her clear waiver of her
right to a jury trial, the Court does not find
that exceptional circumstances exist which
warrant an exercise of its discretion to order
a jury trial.

CONCLUSION

For the reasons stated above, plaintiff’s
request for a jury trial is DENIED.

It is so ORDERED.

W
O £ KEY NUMBER SYSTEM
¥

Dianne CASTANO, et al.
V.

The AMERICAN TOBACCO
COMPANY, et al.

Civ. A. No. 94-1044.

United States District Court,
E.D. Louisiana.

Feb. 17, 1995.

Motion for class certification was
brought in action which had been brought on
behalf of all smokers and nicotine dependent
persons in United States and their families
against tobacco companies. The District
Court, Jones, J., held that: (1) prerequisites
for certification of numerosity, commonality,
typicality, and adequacy were established;
(2) motion for certification as class action in
which equitable relief was appropriate was
denied as legal questions dominated; but (3)
common questions as to core issues of liabili-
ty, including fraud, negligence, breach of
warranty, strict liability, and violations of
consumer protection statutes, and as to liabil-
ity for and assessment of punitive damages,
predominated and would allow certification
as to those issues; although (4) individual
issues predominated and precluded certifica-
tion with respect to issues of injury-in-fact,
proximate cause, reliance, applicability of af-
firmative defenses, and compensatory dam-
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ages; and (5) definition of nicotine dependent
persons constituting class was sufficient with
exception of part of definition which included
all smokers who had unsuccessfully attempt-
ed to quit smoking at least once.

Granted in part and denied in part.

1. Federal Civil Procedure &=172

Burden of proof for certification of class
action rests with plaintiffs. Fed.Rules Civ.
Proc.Rule 23(a), 28 U.S.C.A.

2. Federal Civil Procedure =163

Rules of Civil Procedure governing class
actions require only that joinder of all mem-
bers be difficult and impracticable, not im-
possible. Fed.Rules Civ.Proc.Rule 23(a)(1),
28 U.S.C.A.

3. Federal Civil Procedure ¢=182.5

Prerequisites for certification of class ac-
tion were met in proposed class action
brought on behalf of all nicotine dependent
persons in United States, their estates, and
immediate families as heirs and survivors
against tobacco manufacturers; estimated 50
million smokers met numerosity requirement
as joinder of all would have been impossible,
common questions as to law and fact applied
to all members of prospective class, underly-
ing theories of fraud, breach of warranty,
intentional tort, negligence, strict liability,
and alleged violations of consumer product
statutes established typicality, and represen-
tative parties and their counsel would ade-
quately protect interests of class. Fed.Rules
Civ.Proc.Rule 23(a), 28 U.S.C.A.

4. Federal Civil Procedure ¢=182.5

Motion for certification as class action in
which equitable relief in form of final injunc-
tive or declaratory relief would be appropri-
ate was denied in action brought on behalf all
nicotine dependent persons and smokers
against tobacco companies where relief
sought by plaintiffs was primarily monetary
damages in form of compensatory, statutory,
and punitive damages, even though plaintiffs
had also sought creation of medical monitor-
ing fund by tobacco companies which was
equitable remedy. Fed.Rules Civ.Proc.Rule
23(b)(2), 28 U.S.C.A.
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5. Federal Civil Procedure ¢=182.5
Jury ¢=31.2(1)

Certification as class action, in which
equitable relief in form of final injunctive or
declaratory relief would be appropriate, of
action brought on behalf all nicotine depen-
dent persons and smokers against tobacco
companies, in which creation by tobacco com-
panies of medical monitoring fund was
sought, would have violated right to jury trial
of tobacco companies and was denied where
claims of plaintiffs were primarily for dam-
ages at law and not for equitable relief. Fed.
Rules Civ.Proc.Rule 23(b)(2), 28 U.S.C.A.

6. Federal Civil Procedure €=182.5

Common questions of law and fact re-
garding allegations of liability predominated,
as would potentially allow certification of
class, in action brought on behalf of all
smokers and nicotine dependent persons
against tobacco companies in which common
legal issues included fraud, negligence,
breach of warranty, strict liability, and viola-
tions of consumer protection statutes; fact
that plaintiffs had pleaded acts of omission as
well as acts of commission was not so sub-
stantial a factor as to prevent finding of
predominance of class issues over individual
issues. Fed.Rules Civ.Proc.Rule 23(b)(3), 28
U.S.C.A.

7. Federal Courts ¢=409.1

Court sitting in diversity must apply law
of forum concerning conflict of laws.

8. Federal Civil Procedure ¢=182.5

Common questions of law and fact re-
garding allegations of liability predominated,
as would potentially allow certification of
class, in action brought on behalf of all
smokers and nicotine dependent persons
against tobacco companies in which common
legal issues included fraud, negligence,
breach of warranty, strict liability, and viola-
tions of consumer protection statutes; issues
of fraud, breach of warranty, negligence, in-
tentional tort, and strict liability did not vary
so much from state to state as to cause
individual issues to predominate, and Rules
of Civil Procedure would allow court to divide
class into subclasses after resolving conflict

of laws issue. Fed.Rules Civ.Proc.Rule
23(b)(3), (e)(4)(B), 28 U.S.C.A.

9. Federal Civil Procedure ¢=176

Rules of Civil Procedure governing class
actions allow court to divide class into sub-
classes if appropriate. Fed.Rules Civ.Proc.
Rule 23(c)(4)(B), 28 U.S.C.A.

10. Federal Civil Procedure ¢=182.5
Class action was superior to any other
method of adjudication for issues at hand,
and superiority requirement was met as
would potentially allow certification of class
in action brought on behalf of all smokers

- and nicotine dependent persons against to-

bacco companies; action was one in which
plaintiffs claimed that tobacco companies’ ac-
tions reached through nation to addict ciga-
rette smokers and keep them addicted and
was sui generis, and while manageability of
class could prove difficult given size of pro-
spective class difficulty paled in comparison
to specter of thousands if not millions of
similar trials around nation. Fed.Rules Civ.
Proc.Rule 23(b)(3), 18 U.S.C.A.

11. Federal Civil Procedure ¢=182.5

Class action was certified with regard to
core liability issues in action brought on be-
half of all smokers and nicotine dependent
persons against tobacco companies in which
common legal issues included fraud, negli-
gence, breach of warranty, strict liability, and
violations of consumer protection statutes;
prerequisites to certification of class were
met, common issues of fact and law predomi-
nated over individual issues, and class action
was superior to any other method of resolv-
ing claims, even though due to number of
claimants management of class action could
prove difficult and issues of injury-in-fact,
proximate cause, reliance, and affirmative de-
fenses could not be certified. Fed.Rules Civ.
Proc.Rule 23(b)(8), 28 U.S.C.A.

12. Federal Civil Procedure ¢=182.5
Individual issues predominated over
class issues with regard to issues of injury-
in-fact, proximate cause, reliance, and affir-
mative defenses in action brought on behalf
of all smokers against tobacco companies,
and motion to certify class was denied with
regard to those issues, where issues of
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whether person suffered emotional injury,
whether addiction was caused by tobacco
companies, whether each plaintiff relied on
tobacco companies’ representations, and
whether affirmative defenses precluded re-
covery were so replete with individual cir-
cumstances that they quickly outweighed
class action for superiority and predomi-
nance, even though class was certified for
primary issues of liability. Fed.Rules Civ.
Proc.Rule 23(b)(3), 28 U.S.C.A.

13. Federal Civil Procedure ¢=182.5
Individual issues predominated over
class issues with regard to issue of compen-
satory damages in action brought on behalf
of all smokers against tobacco companies,
and motion to certify class was denied with
regard to issues, where issues of compensato-
ry damages were inextricably intertwined
with issues of proximate cause and affirma-
tive defenses for which resolution in class
action was not possible due to predominance
of individual issues, even though class was
certified for primary issues of liability. Fed.
Rules Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

14. Federal Civil Procedure ¢=182.5

Individual issues predominated over
class issues with regard to issue of establish-
ment of medical monitoring fund in action
brought on behalf of all smokers against
tobacco companies, and motion to certify
class was denied with regard to issue of fund,
where due to varying lengths of time of
smoking and various medical conditions of
each putative class member common issues
would be overwhelmed by individual issues
with respect to medical monitoring fund,
even though class was certified for primary
issues of liability. Fed.Rules Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.

15. Federal Civil Procedure ¢=182.5
Certification of class was proper for both
issue of liability for punitive damages and
assessment of ratio or multiplier for determi-
nation of punitive damages to be awarded to
each class member in action brought on be-
half of all nicotine dependent persons and
smokers against tobacco companies, even
though certification was denied with regard
to issues of injury-in-fact, proximate cause,
reliance, compensatory damages, and affir-
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mative damages; differences between states
with regard to law governing punitive dam-
ages were not so substantial as to prevent
certification. Fed.Rules  Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.

16. Federal Civil Procedure ¢=182.5

Definition of class as all nicotine depen-
dent persons, estates, representatives, and
administrators of nicotine  dependent
smokers, and spouses and immediate families
of smokers properly identified putative class
members for action brought on behalf of all
nicotine dependent persons and smokers
against tobacco companies, with exception of
inclusion within definition of regular smokers
who have made at least one unsuccessful
effort to quit; portion of definition defining
persons who have made at least one unsuc-
cessful effort to quit smoking was overly
broad and would not allow for administrative
determination of whether person was mem-
ber of class. Fed.Rules Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.

17. Federal Civil Procedure =182.5

Class action was certified as to core
liability issues of fraud, negligence, breach of
warranty, strict liability, and violations of
consumer protection statutes, and as to is-
sues of punitive damages, in action brought
on behalf of all smokers and nicotine depen-
dent persons against tobacco companies,
even though class certification was not appro-
priate as to issues of causation, injury, reli-
ance, compensatory damages, and applicabili-
ty of affirmative defenses; determination of
core issues and punitive damages issues
would have effect of moving litigation sub-
stantially toward end due to its unique and
far-reaching nature and would promote judi-
cial economy and efficiency. Fed.Rules Civ.
Proc.Rule 23(c)(4), 28 U.S.C.A.
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ORDER AND REASONS

JONES, District Judge.

Pending before the Court is plaintiffs’ Mo-
tion for Class Certification. Having heard
the oral arguments of the parties and having
reviewed the briefs, the applicable law and
the record, the plaintiffs’ motion is GRANT-
ED IN PART and DENIED IN PART.

BACKGROUND

Plaintiffs initially filed this “Class Action
Complaint” on March 29, 1993 (R.Doc. 1) and
filed a “First Amended Class Action Com-
plaint” on May 9, 1993. (R.Doc. 36.) Plain-
tiffs Ernest R. Perry Sr. and T. George
Solomon Jr. are cigarette smokers. Plaintiff
Dianne A. Castano is the widow of Peter
Castano, who allegedly was a cigarette
smoker. Defendants are various tobacco
companies ! as well as the Tobacco Institute,
Inc.

Plaintiffs allege, in essence, that defen-
dants have fraudulently failed to inform
smokers that nicotine is addictive, despite the
defendants’ possession of such knowledge.
Plaintiffs further allege that defendants have
manipulated the level of nicotine in cigarettes
with the intent and purpose of creating and
sustaining the addictive nature of cigarettes.
According to plaintiffs, defendants have de-

1. These are: The American Tobacco Company,
Inc.; R.J. Reynolds Tobacco Company; Brown
& Williamson Tobacco Corporation; Phillip Mor-
ris, Inc.; Liggett & Myers, Inc.; Lorillard Tobac-
co Company, Inc.; United States Tobacco Com-
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nied both the addictive nature of cigarettes
and defendants’ manipulation of nicotine lev-
els in cigarettes.

The first nine causes of action are: fraud
and deceit; negligent misrepresentation; in-
tentional infliction of emotional distress;
negligence and negligent infliction of emo-
tional distress; violation of consumer protec-
tion statutes under state law; breach of ex-
press warranty; breach of implied warranty;
strict product liability; and redhibition pur-
suant to the Louisiana Civil Code. Plaintiffs
seek damages for economic loss and emotion-
al distress as well as punitive damages. In
regard to the alleged violation of consumer
protection statutes, plaintiffs also seek attor-
neys’ fees and equitable relief as requested in
their tenth cause of action.

Plaintiffs’ tenth cause of action seeks dec-
larations that defendants are financially re-
sponsible for notifying all class members of
nicotine’s addictive nature and that defen-
dants manipulated nicotine levels with the
intent to sustain the addiction of plaintiffs
and the putative class members. Plaintiffs
also seek “restitution and refunds” for sums
paid by plaintiffs and the putative class mem-
bers to purchase cigarettes. Additionally,
plaintiffs seek an order that defendants must
disgorge any profits made from the sale of
cigarettes and must make restitution to
plaintiffs and the putative class members.
Finally, plaintiffs seek establishment of a
medical monitoring fund by defendants.
(Paragraph 109, First Amended Class Action
Complaint, R.Doc. 36.) The alleged purpose
of the medical monitoring fund is “to monitor
the health of Plaintiffs and Class Members
and to pay or reimburse Class Members for
all medical expenses caused by Defendants’
wrongdoing.”  (Paragraph 109(d), First
Amended Class Action Complaint, R.Doc.
36.)

Plaintiffs do not seek recovery of personal
injury damages in the form of physical pain
and suffering or any related damages.?

pany; and their various parent and related com-
panies.

2. “Plaintiffs’ Proposed Trial Plan” makes a refer-
ence to possible expansion of this action to in-
clude personal injury damages. (‘‘Plaintiffs’ Pro-
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Plaintiffs’ proposed class representatives
include plaintiffs and Gloria Scott and Denia
Jackson, who are also cigarette smokers.
(R.Doc. 69.) Plaintiffs’ proposed class defini-
tion is:

(a) All nicotine dependent persons in the

United States, its territories and posses-

sions and the Commonwealth of Puerto

Rico who have purchased and smoked ciga-

rettes manufactured by the Tobacco Com-

panies; 3

(b) the estates, representatives, and ad-

ministrators of these nicotine dependent

cigarette smokers; and,

(c) the spouses, children, relatives and

“significant others” of these nicotine de-

pendent cigarette smokers as their heirs or

survivors.

(R.Doc. 36, Paragraph 20.)

In their First Amended Class Action Com-
plaint, plaintiffs define “nicotine dependent”
as referring “to persons having or had (sic)
nicotine dependence under the criteria there-
for set forth in [that] edition of the American
Psychiatric Association’s Diagnostic and Sta-
tistical Manual of Mental Disorders, e.g.,
3rd Ed. Revised (‘DSM IIIR’).” (R.Doc. 36,
Paragraph 20.) Plaintiffs propose the follow-
ing “working definition” of “nicotine-depen-
dent”:

posed Trial Plan,” p. 5-6, n. 5, R.Doc. 250.) The
Court specifically makes no findings concerning
class certification involving personal injury dam-
ages at this time, as these allegations are not
before the Court.

3. Plaintiffs use the term ‘“Tobacco Companies”
in their First Amended Complaint to identify the
tobacco company defendants and their parent
and related companies. (R.Doc. 36, Paragraph
15.)

4. Rule 23(a) states:

(a) Prerequisites to a Class Action. One or
more members of a class may sue or be sued
as representative parties on behalf of all only if
(1) the class is so numerous that joinder of all
members is impracticable, (2) there are ques-
tions of law or fact common to the class, (3)
the claims or defenses of the representative
parties are typical of the claims or defenses of
the class, and (4) the representative parties will
fairly and adequately protect the interests of
the class.

5. Sections (b)(2) and (b)(3) of Rule 23 state:

1. All cigarette smokers who have been
diagnosed by a medical practitioner as nic-
otine-dependent;

2. All regular cigarette smokers who
have made at least one unsuccessful effort
to quit smoking; and/or

3. All regular cigarette smokers who
were or have been advised by a medical
practitioner that smoking has had or will
have adverse health consequences who
thereafter do not or have not quit smoking.

(R.Doc. 69.)

In “Plaintiffs’ Answers to Defendants’
Class Certification Interrogatories,” plaintiffs
state that their proposed class definition is
consistent with and based on the Fourth
Edition of Diagnostic and Statistical Manu-
al of Mental Disorders (hereinafter “DSM-
IV”’). (Interrogatory Answers Nos. 28, 29
and 31, R.Doec. 108.)

Plaintiffs argue that the general require-
ments of Fed.R.Civ.P. 23(a)(1)—(4) are easily
satisfied.# Plaintiffs contend that class certi-
fication is proper for their claims for dam-
ages under Fed.R.Civ.P. 23(b)(3). Plaintiffs
seek class certification of their equitable
claim for relief, including the medical moni-
toring, pursuant to Fed.R.Civ.P. 23(b)(2).
Alternatively, plaintiffs seek “issue certifica-

(b) Class Actions Maintainable. An action
may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied,
and in addition:

* * * * * *

(2) the party opposing the class has acted or
refused to act on grounds generally applicable
to the class, making appropriate final injunc-
tive relief or corresponding declaratory relief
with respect to the class as a whole; or

(3) the court finds that the questions of law or
fact common to members of the class predomi-
nate over any questions affecting only individu-
al members, and that a class action is superior
to other available methods for the fair and
efficient adjudication of the controversy. The
matters pertinent to the findings include: (A)
the interest of the members of the class in
individually controlling the prosecution or de-
fense of separate actions; (B) the extent and
nature of any litigation concerning the contro-
versy already commenced by or against mem-
bers of the class; (C) the desirability or unde-
sirability of concentrating the litigation of the
claims in the particular forum; (D) the difficul-
ties likely to be encountered in the manage-
ment of a class action.
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tion” under Fed.R.Civ.P. 23(c)4).®! Defen-
dants forcefully oppose class certification un-
der any circumstances.

LAW AND APPLICATION

[1] Bearing in mind that the burden of
proof on certification rests with plaintiffs,
Horton v. Goose Creek Independent School
District, 690 F.2d 470, 486 (5th Cir.1982), the
Court first examines whether plaintiffs’
claims fit within the requirements of Rule
23(a). The next issue is whether plaintiffs’
claim for equitable relief meets the standards
of Rule 23(b)(2). Finally, the Court decides
whether plaintiffs’ action is properly certifi-
able under Rule 23(b)(3). On the latter is-
sue, the Court analyzes the liability and dam-
ages portions of plaintiffs’ claim separately
and also addresses plaintiffs’ proposed class
definition.

In making these determinations, the Court
is ever mindful of the following admonition
from the Supreme Court in Eisen v. Carlisle
& Jacquelin, 417 U.S. 156, 177-78, 94 S.Ct.
2140, 2152-53, 40 L.Ed.2d 732 (1974):

We find nothing in either the language or
history of Rule 23 that gives a court any
authority to conduct a preliminary inquiry
into the merits of a suit in order to deter-
mine whether it may be maintained as a
class action.... [W]e agree with Judge
[John Minor] Wisdom’s conclusion in Mzil-
ler v. Mackey International, 452 F.2d 424
(CA5 1971), where the court rejected a
preliminary inquiry into the merits of a
proposed class action:
“In determining the propriety of a class
action, the question is not whether the
plaintiff or plaintiffs have stated a cause
of action or will prevail on the merits,
but rather whether the requirements of
Rule 23 are met.” Id., at 427.

A. Rule 23(a) Prerequisites

[2,3] Numerosity is the first requirement
under Rule 23(a). There can be no doubt
that in this case plaintiffs meet the numerosi-
ty requirement. Plaintiffs estimate that 50

6. Rule 23(c)(4) states, in pertinent part:
When appropriate ... an action may be
brought or maintained as a class action with
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million Americans smoke cigarettes and “be-
lieve ... that the Class includes ten (sic) of
millions of members.” (Paragraph 23, First
Amended Class Action Complaint, R.Doc.
36.) Plaintiffs’ proposed class definition and
“working definition” of “nicotine-dependent”
include not only current smokers but also
former smokers. Further, plaintiffs’ pro-
posed “opening” or “start date” for the class
is January 1, 1943. (R.Doc. 69, p. 23.) Al-
though Rule 23(a)(1) requires only that join-
der of all members be difficult and impracti-
cable, not impossible, joinder of all class
members in this case would be impossible.
See C. Wright, A. Miller & M. Kane, Federal
Practice & Procedure: Civil 2d § 1762
(1986).

Indeed, one of defendants’ main conten-
tions raised concerning the manageability of
this class action is that there are so many
potential individual claims—millions—that
class action is improper. Numerosity is
firmly established.

The second requirement of Rule 23(a) is
commonality, i.e., whether there are ques-
tions of law or fact that are common to the
class. Fed.R.Civ.P. 23(a)(2). This issue also
requires little discussion. “The threshold of
‘commonality’ is not high.... [T]he rule
requires only that resolution of common
questions affect all or a substantial number
of the class members.” Jenkins v. Raymark
Industries, Inc., 782 F.2d 468, 472 (5th Cir.
1986). To be sure, there exist questions of
fact and law common to the class as to
whether defendants fraudulently failed to in-
form plaintiffs that nicotine was addictive
and/or manipulated the level of nicotine in
cigarettes so as to control their addictive
nature. Although, at first glance, there ap-
pear to be individual issues involved in this
matter, the Court finds that these individual
issues bear more on the 23(b)(3) issues of
predominance and superiority than on com-
monality.

The third requirement of 23(a) is “typicali-
ty.” Fed.R.Civ.P. 23(a)3). This “require-
ment focuses less on the relative strengths of
the named and unnamed plaintiffs’ cases than

respect to particular issues ... and the provi-
sions of this rule shall then be construed and
applied accordingly.
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on the similarity of the legal and remedial
theories behind their claims.” Jenkins, 782
F.2d at 472. As with the test for commonali-
ty, the test for typicality “is not demanding.”
Forbush v. J.C. Penney Co., Inc., 994 F.2d
1101, 1106 (5th Cir.1993). Once again, there
can be no serious dispute about the similarity
of the legal theories between plaintiffs and
the putative class members. While the law
to be applied in this diversity matter remains
to be determined, there is no doubt that the
underlying theories of fraud, breach of war-
ranty (both express and implied), intentional
tort, negligence, strict liability and alleged
violations of consumer protection statutes are
and would be typical of plaintiffs and putative
class members’ claims.

Finally, with reference to Rule 23(a), the
Court finds that the representative parties,
i.e., the three plaintiffs, two other proposed
class representatives and their counsel,
would adequately protect the interests of the
class. Fed.R.Civ.P. 23(a)(4). “The adequacy
requirement mandates an inquiry into the
zeal and competence of the representative’s
counsel and into the willingness and ability of
the representative to take an active role in
and control the litigation and protect the
interests of the absentees.” Horton v. Goose
Creek Independent School District, 690 F.2d
at 484. The Court finds that the plaintiffs
and other proposed class representatives
have taken and appear prepared to take an
active role in this litigation sufficient to pro-
tect the interests of all class members.

Further, as in Jenkins, the defendants in
this case “have not shown that the [proposed
class] representatives are ‘inadequate’ due to
an insufficient stake in the outcome or inter-

ests antagonistic to the unnamed members.”
Id.

Given the attorneys who have appeared on
behalf of plaintiffs in this action and those
appointed to serve as the Interim Plaintiffs’
Legal Committee, the Court finds that the
proposed class representatives’ counsel have
the zeal, competence, expertise, financial re-
sources and experience in class-action and
multiple-claimant cases to prosecute this

7. Day v. NLO, Inc., 144 F.R.D. 330 (S.D.Ohio
1992), mandamus granted in part and denied in
part, 5 F.3d 154 (6th Cir.1993); Day v. NLO, Inc.,

matter. The Court also notes that the Fifth
Circuit has not required the putative repre-
sentatives “to present proof of financial re-
sources in order to meet [their] burden of
proof on the issue of adequacy.” Id., n. 26.
Moreover, defendants have not presented the
Court with any indication that the putative
representatives or their counsel do not have
adequate resources to finance this class liti-
gation if certified.

Therefore, plaintiffs have satisfactorily
crossed the first hurdle under Rule 23(a) for
class certification.

B. Certification Under Rule 23(b)(2)

The next issue is whether plaintiffs’ claim
for equitable relief can be certified under
Rule 23(b)(2). In support of this argument
plaintiffs principally rely on the case of Day
v. NLO and the various opinions authored by
Judge Spiegel in that case.” In Day v. NLO
plaintiffs were former employees of the Feed
Materials Production Center (hereinafter
“FMPC”) and other “independent contrac-
tors, frequenters or business invitees who
frequently worked at the FMPC, and their
families.” Day v. NLO, 144 F.R.D. at 332.
Plaintiffs claimed that the defendants, former
operators of FMPC, “negligently or inten-
tionally expose[d] the plaintiffs to dangerous
levels of radioactive and hazardous materi-
als.” Id. They maintained that their per-
sonal property had been damaged and “that
they [suffered] severe emotional distress in
the form of increased fear of cancer.” Id.

Throughout Day v. NLO, Judge Spiegel
characterized plaintiffs’ primary claim for re-
lief as a “court-supervised medical monitor-
ing program.” Day v. NLO, 144 F.R.D. at
335; 811 F.Supp. at 1275; 851 F.Supp. at
885. Indeed, Judge Spiegel specifically re-
jected defendants’ contention that plaintiffs
were seeking compensatory and punitive
damages and found instead that the primary
relief sought was establishment of the medi-
cal-monitoring program. 811 F.Supp. at
1275.

811 F.Supp. 1271 (S.D.Ohio 1992); and Day v.
NLO, Inc., 851 F.Supp. 869 (S.D.Ohio 1994).
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[4] The instant case is distinguishable
from Day v. NLO because the medical-moni-
toring program sought by plaintiffs is but
one type of relief sought among many. As
set forth above, plaintiffs seek compensatory,
statutory and punitive damages in their first
nine causes of action. This is far beyond
Judge Spiegel’s characterization of the relief
sought by plaintiffs in Day v. NLO. As
Judge Spiegel recognized, Rule 23(b)(3) is
the “preferred section [for certification]
where monetary damages are the primary
goal of plaintiff.” Day v. NLO, 851 F.Supp.
at 885-86. Here the Court is persuaded that
plaintiffs are seeking primarily monetary
damages, not equitable relief. Therefore, the
Court declines to certify plaintiffs’ claim for
medical monitoring under Rule 23(b)(2).

The Court also finds merit in defendants’
argument based on their Seventh Amend-
ment right to a jury trial. In Thermo-Stitch,
Inc. v. Chemi—Cord Processing Corp., 294
F.2d 486 (5th Cir.1961), the Fifth Circuit
squarely faced the issue of whether equitable
issues could be severed from issues at law for
a non-jury trial. Plaintiff Chemi~Cord and
one of its customers had filed suit to restrain
defendant Thermo-Stitch “from interfering
with its business relations and from harass-
ing it by threats of suit” in a patent dispute.
Id. at 487. The complaint sought injunctive
relief along with a declaratory judgment that
three patents held by Thermo-Stitch were
invalid and not infringed. Id. Thermo-
Stitch filed counterclaims for damages for
patent infringement, fraud and anti-trust vio-
lations. Id. Plaintiffs moved for an immedi-
ate and separate trial on the issues of validity
and infringement and sought to strike Ther-
mo-Stiteh’s motion for a jury trial on those
issues. Id. The district court granted the
plaintiffs’ motion, but the Fifth Circuit held
“that the court below exceeded its discretion
in not ordering a jury trial,” following Bea-
con Theatres v. Westover, 359 U.S. 500, 79
S.Ct. 948, 3 L.Ed.2d 988 (1959).

Beacon Theatres holds that where the

presence of legal and equitable causes in

the same case requires the selection be-
tween a jury and a non-jury determination
of certain common issues, the discretion of
the trial court is “very narrowly limited
and must, wherever possible, be exercised
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to preserve jury trial.” Analogizing a mo-
tion for a non-jury trial of common issues
to a suit for an injunction, the Court held
that a showing of irreparable injury and
inadequate relief at law is required....
While the right to trial by jury is a consti-
tutional one, no similar importance at-
taches to trial by court. Under the flexi-
ble procedures of the Federal Rules [of
Civil Procedure], a jury determines issues
pertinent to an equitable cause of action
without interruption or prejudice to the
proceeding; the court decides whether eq-
uitable relief is called for on the basis of
the jury’s finding of fact. The mere pres-
ence of an equitable cause of action fur-
nishes no legal justification for depriving a
party to a legal action of his right to a jury
trial.

It is therefore immaterial that the case at
bar contains a stronger basis for equitable
relief than was present in Beacon The-
atres. It would make no difference if the
equitable cause of action clearly out-
weighed the legal cause so that the basic
issue of the case taken as a whole is equi-
table. As long as any legal cause is in-
volved the jury rights it creates control.
This is the teaching of Beacon Theatres, as
we construe it.

Thermo-Stitch, 294 F.2d at 490-91 (cita-
tions and footnotes omitted).

[5] The Court finds Thermo-Stitch in-
structive as to the issue of certification of
plaintiffs’ medical monitoring claim, especial-
ly in view of this Court’s finding that plain-
tiffs’ claims are not primarily for equitable
relief but for damages. Certification of the
medical monitoring claim in this case under
Rule 23(b)(2) would infringe on the constitu-
tional right to a jury trial. The Court cannot
and will not infringe on that inviolate right.

C. Certification under Rule 23(b)(3)

The issue that remains is whether plain-
tiffs’ action can be certified as a class under
Rule 23(b)(3). For purposes of clarity, the
Court addresses the core issues of liability
separate from the other issues in this matter,
including those of damages.
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1. Core Liability Issues

To begin, this analysis bears repeating the
pertinent portion of Rule 23(b)(3):

An action may be maintained as a class
action if the prerequisites of subdivision (a)
are satisfied, and in addition:

* * * * * *

(3) the court finds that the questions of
law or fact common to members of the
class predominate over any questions af-
fecting only individual members, and that a
class action is superior to other available
methods for the fair and efficient adjudica-
tion of the proceedings. The matters per-
tinent to the findings include: (A) the in-
terest of the members of the class in indi-
vidually controlling the prosecution or de-
fense of separate actions; (B) the extent
and nature of any litigation concerning the
controversy already commenced by or
against members of the class; (C) the de-
sirability or undesirability of concentrating
the litigation of the claims in the particular
forum; (D) the difficulties likely to be en-
countered in the management of a class
action. (Emphasis added.)

“In order to ‘predominate,” common issues
must constitute a significant part of the indi-
vidual cases.” Jemkins, 782 F.2d at 472,
citing In re Asbestos School Litigation, 104
F.R.D. 422, 431-32 (E.D.Pa.1984) and In re
Tetracycline Cases, 107 F.R.D. 719, 727
(W.D.Mo0.1985).

Like the Jenkins case, which involved
thousands of asbestos exposure cases, the
Court concludes that “[i]t is difficult to imag-
ine that class jury findings on [the core liabil-
ity issues in this case] will not significantly
advance the resolution” of the thousands, if
not millions, of similar issues in individual
cases which have not yet been filed pending
the instant ruling. (Affidavit of Wendell
Gauthier, R.Doc. 245.) Thus, it is the
Court’s view that common factual issues in-
clude whether defendants knew cigarette
smoking was addictive, failed to inform ciga-
rette smokers of such and took actions to

8. Plaintiffs also alleged a cause of action under
the Louisiana law of redhibition. As discussed
below, this Court has not yet determined the law
to be applied in this matter. Because, redhibi-

addict cigarette smokers. Common legal is-
sues include fraud, negligence, breach of
warranty (express or implied), strict liability,
and violation of consumer protection stat-
utes.?

[6] As to the fraud allegation, the Court
finds applicable the Advisory Committee
Notes to the 1966 Amendment to Rule 23.
In addressing the 23(b)(3) requirement of
predominance, the drafters stated:

[A] fraud perpetrated on numerous per-

sons by the use of similar misrepresenta-

tions may be an appealing situation for a

class action, and it may remain so despite

the need, if liability is found, for separate
determination of the damages suffered by
individuals within the class.

The Court recognizes that the next sen-
tence of the Advisory Notes states that “a
fraud case may be unsuited for treatment as
a class action if there was material variation
in the misrepresentations made or in the
kinds or degrees of reliance by the person to
whom they were addressed.” Defendants
seize upon this issue, contending that the
individual issues of reliance in this matter
would so swamp the Court that common
issues would not predominate. The Court
disagrees for two reasons, both arising out of
the same case on which defendants principal-
ly rely: Mirkin v. Wasserman, 5 Cal.4th
1082, 23 Cal.Rptr.2d 101, 858 P.2d 568 (Cal.
1993).

In that case plaintiffs’ first amended com-
plaint purported to state causes of action for
deceit and negligent misrepresentation. Id.
at 1088, 23 Cal.Rptr.2d at 103, 858 P.2d at
570. Plaintiffs alleged reliance in a concluso-
ry fashion. Id. The trial court dismissed
the complaint for an insufficient allegation of
reliance, and the court of appeals sustained
that decision. Id. The California Supreme
Court first noted that the cause of action of
deceit was rooted in the common law cause of
action of fraud. Id. at 1091-92, 23 Cal.Rptr.
at 105, 858 P.2d at 572. The court, also
noting that its decision applied equally to
deceit and negligent misrepresentation,

tion arises only under Louisiana law, it is a
common legal question as to the named plaintiffs
but not, at this time, as to the proposed class.
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found it well settled that a plaintiff must
plead actual reliance to state such a cause of
action. Id. at 1088-89, 23 Cal.Rptr. at 103,
868 P.2d at 570 and n. 2. The issue before
this Court, however, is not whether plaintiffs
have stated a cause of action for fraud or
negligent misrepresentation. The issue is
whether the common issues so predominate
over the individual issues that class certifica-
tion is appropriate. Because this Court can-
not prejudge the merits of this litigation, see
Eisen, supra, the Court holds that on the
face of the pleadings before it the common
issues of fraud substantially outweigh any
individual issues of reliance.

Second, Mirkin recognized that in consum-
er class actions where plaintiff “specifically
pled that the defendants had made identical
representations to each class member,” it
may be appropriate to “infer that each mem-
ber of a class had actually relied on the
defendant’s alleged misrepresentations.”
Mirkin, 5 Cal.4th at 1094, 23 Cal.Rptr.2d at
107, 858 P.2d at 574.

Plaintiffs here have pleaded omissions as
well as commissions on the part of defen-
dants in their various causes of action. It is
true that the California Supreme Court re-
jected the argument that actual reliance can-
not be an element of deceit, or fraud, with
respect to an alleged omission.® However, at
this point in this lawsuit, and considering the
conditional nature of the certification of this
class, as set forth below, the Court does not
find that the issue of “omission v. commis-
sion” is so substantial a factor as to prevent a
finding of predominance of class issues over
individual issues. Indeed, just as the Mirkin
court found that an inference of reliance may
be available in consumer class action matters
involving allegations of misrepresentations
actually made, id. at 1095, 23 Cal.Rptr.2d at
108, 858 P.2d at 575, such an inference may
be available in consumer class actions based
on claims of misrepresentations based on
omission. Moreover, as noted, this issue is
more appropriate in a determination of
whether plaintiffs have stated a cause of
action than in a decision on a motion for class
certification.

9. “One need only prove that, had the omitted
information been disclosed one would have been

160 FEDERAL RULES DECISIONS

[7,8] Also as to predominance, plaintiffs
argue that the law applicable to each of their
causes of action is so generic that individual
issues will not predominate. In opposition,
defendants posit that the standards for de-
termination of each of plaintiffs’ causes of
action may vary from state to state and cause
mass confusion such that class certification is
improper. As a court sitting in diversity,
this Court must apply the law of the forum
concerning conflict of laws. See, e.g., Seag-
rave v. Delta Airlines, 848 F.Supp. 82, 83
(E.D.La.1994) (Livaudais, J.) (court sitting in
diversity applies choice of law principles of
forum state, Louisiana, citing Sandefer Oil &
Gas, Inc. v. AIG Oil Rig of Texas, Inc., 846
F.2d 319 (5th Cir.1988)). The Court is per-
suaded that issues of fraud, breach of war-
ranty, negligence, intentional tort and strict
liability do not vary so much from state to
state as to cause individual issues to predom-
inate. See, e.g., In re School Asbestos Litiga-
tion, 104 F.R.D. 422, 434 (E.D.Pa.1984), affd
in part and reversed in part, 789 F.2d 996,
1010 (1986) (discussing the similarity of negli-
gence and strict liability in U.S. jurisdic-
tions); “Decision and Entry ... Sustaining
Plaintiffs’ Motions to Conditionally Certify
These Actions as a Class Action,” In re Cor-
dis Cardiac Pacemaker Product Liability
Litigation, Case No. C-3-90-374) (December
23, 1992) (discussing similarities of strict lia-
bility and fraud).

[91 Further, there has been no determi-
nation at this time of the law to be applied.
The parties have only briefly addressed the
conflict of laws issue in this matter, and the
Court finds a determination of that issue to
be premature at present. Finally, Rule
23(c)(4)(B) provides the Court with the op-
tion of dividing the class into subclasses if
appropriate after the Court resolves the con-
flict of laws issue. In re Asbestos School
Litigation, 104 F.R.D. at 434.

The same reasoning applies to application
of the various consumer protection statutes.
First, there has been no showing that the
consumer protection statutes differ so much
as to make individual issues predominate.

aware of it and behaved differently.” Id. at
1093, 23 Cal.Rptr.2d at 107, 858 P.2d at 574.
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Indeed, as with the other areas of law, the
applicable statute—or statutes—has not yet
been determined. The option of subclasses
is available as to this issue as well.

Therefore, as to Rule 23(b)(8)’s require-
ment of predominance, the Court finds that
plaintiffs’ factual and legal allegations of lia-
bility constitute similar, common issues that
would be a significant part of any individual
cases that have been or may be filed. To
that extent, this standard of Rule 23(b)(3) is
satisfied.

[10] The next requirement of Rule
23(b)(3) is superiority, i.e., whether a class
action in this matter is superior to any other
“available methods” for adjudication of the
issues at hand. Once again, the Court turns
to Jenkins for guidance on this issue. In
discussing Judge Parker’s plan for the asbes-
tos exposure cases, the Fifth Circuit stated:

Courts have usually avoided class actions
in the mass accident or tort setting. Be-
cause of differences between individual
plaintiffs on issues of liability and defenses
of liability, as well as damages, it has been
feared that separate trials would oversha-
dow the common disposition for the class.
See Advisory Committee Notes to 1966
Amendment to Fed.R.Civ.P. 23(b)(3). The
courts are now being forced to rethink the
alternatives and priorities by the current
volume of litigation and more frequent
mass disasters. See McGovern, Manage-
ment of Multiparty Toxic Tort Litigation:
Case Law and Trends Affecting Case Man-
agement, 19 Forum 1 (1983). If Congress
leaves us to our own devices, we may be
forced to abandon repetitive hearings and
arguments for each claimant’s attorney to
the extent enjoyed by the profession in the
past. Be that as time will tell, the decision
at hand [approving the class certification
by Judge Parker] is clearly superior to the
alternative of repeating, hundreds of times
over, the litigation of the state of the art
issues. . ..

* * * * * *
10. While this case was awaiting rehearing en

banc, it settled. Rule 35.6 of the Internal Oper-
ating Procedures of the Fifth Circuit provides

Necessity moves us to change and invent.
Both the [In re] Agent Orange [Product
Liability Litigation, 506 F.Supp. 762
(E.D.N.Y.1980)] and Asbestos School
courts found that specific issues could be
decided in a class “mass tort” action—even
on a nationwide basis. We approve of the
district court’s decision in finding that this
“mass tort” class could be certified.
Jenkins, 782 F.2d at 473.

This proposed class action is sui generis.
It is not a toxic tort exposure case. See, e.g.,
Day v. NLO, supra. Neither is it a case
involving exposure to a substance or product
where plaintiffs claim physical injuries, such
as Jenkins. See also Dante v. Dow Corning
Corporation, 143 F.R.D. 136 (S.D.Ohio 1992).
Plaintiffs do not allege physical injuries and
property damage, as was alleged in In re
Shell Oil Refinery, 136 F.R.D. 588 (E.D.La.
1991), aff'd sub nom. Watson v. Shkell Oil Co.,
979 F.2d 1014 (6th Cir.1992), rehearing on
banc granted, 990 F.2d 805 (5th Cir.1993).10
Nor is this a case involving only property
damage. See, e.g, In re School Asbestos
Litigation, supra. Rather, this is a case in
which plaintiffs claim that defendants’ acts
reached throughout the nation to addict ciga-
rette smokers and keep them addicted.

Faced squarely with this unique action,
this Court must also look forward and invent,
knowing that “[t]he purpose of class actions
is to conserve ‘the resources of both the
courts and the parties by permitting an issue
potentially affecting every [class member] to
be litigated in an economical fashion.’” Jen-
kins, 782 F.2d at 471, quoting General Tele-
phone Co. of Southwest v. Falcon, 457 U.S.
147, 155, 102 S.Ct. 2364, 2369, 72 L.Ed.2d 740
(1982).

Rule 23(b)(3) gives guidance as to factors
this Court should consider in determining
predominance and superiority. In the pres-
ent litigation, the most pertinent of these is
its manageability as a class. While the man-
ageability of the liability issues in this case
may well prove to be difficult, the Court finds
that any such difficulties pale in comparison
to the specter of thousands, if not millions, of

that “the effect of granting a rehearing en banc is
to vacate the previous opinion and judgment of
the Court and to stay the mandate.”
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similar trials of liability proceeding in thou-
sands of courtrooms around the nation. In
addition, the common issues in this case
would materially advance the resolution of
the case itself. Likewise, as the Jenkins
court pointed out, “it seems that the defen-
dants enjoy all of the advantages, and the
plaintiffs incur the disadvantages, of the class
action—with one exception, the cases are
brought to trial.” Jenkins, 782 F.2d at 473.

[11]1 Hence, the Court finds that plain-
tiffs’ motion should be granted insofar as the
core liability issues alleged by plaintiffs are
concerned. These are the issues of fraud,
breach of warranty (express or implied), in-
tentional tort, negligence, strict liability and
consumer protection.

2. Issues of Injury-in-fact, Proximate
Cause, Reliance and Affirmative De-
fenses

While the core liability issues provide com-
mon ground for class certification, the foun-
dation is not so firm regarding the issues of
injury-in-fact, proximate cause, reliance !
and affirmative defenses.

[12] From a review of the pleadings, it is
clear that all of these issues are so individual-
ly based that class certification is improper.
For example, the following issues are so
overwhelmingly replete with individual cir-
cumstances that they quickly outweigh pre-
dominance and superiority. First is whether
a person suffered emotional injury, if any, as
a result of addiction. Second is whether a
person’s addiction was caused by any actions
of the defendants. Third is whether each
plaintiff relied on defendants’ representa-

11. As stated above, the Court believes its present
duty does not include a determination whether,
in light of the issue of reliance, plaintiffs have
stated a cause of action for fraud. At this time,
the Court believes that the issues of fraud and
reliance can be separated so as to certify a class
for the general issue of fraud but not for the
individual issue of reliance.

12. As noted above, the California Supreme Court
has stated that, in appropriate circumstances, an
inference of classwide reliance may pass legal
muster in an action for fraud. If such an infer-
ence would be appropriate in this case, then the
individual issue of reliance may be submerged
into the fraud action itself. On the other hand, if
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tions, whether they be omissions or commis-
sions, in beginning or continuing to smoke
cigarettes.’? Fourth is whether affirmative
defenses unique to each class member pre-
clude plaintiffs’ recovery in any manner.

Thus, because individual issues, not com-
mon issues, predominate and are superior in
regard to injury-in-fact, proximate cause, re-
liance and affirmative defenses, class certifi-
cation is improper as to these issues.®

3. Compensatory Damages

[13] Similarly, the Court finds that the
issues of compensatory damages, including
the claim for medical monitoring, are so inex-
tricably intertwined with the issues of proxi-
mate cause and affirmative defenses that res-
olution of these issues would not materially
advance this case. Assuming lability is
found on the core liability issues, factfinders
assessing the cases of individual plaintiffs
would be in a much better position to deter-
mine compensatory damages, depending on
whether plaintiffs can prove causation and
injury and refute any affirmative defenses.

[14] This reasoning applies equally to
plaintiffs’ claim for medical monitoring. In
this respect, the Court finds instructive the
following passage by Judge Scirica in Brown
v. Southeastern Pennsylvania Transporta-
tion Authority, 1987 WL 9273, *10 (E.D.Pa.
1987).

The alleged harm from [exposure to] PCBs
occurred over a period of at least ten
years, under a variety of circumstances
and to various degrees. Some class mem-
bers may have been exposed to PCBs for a
few months, while others, for a life-

the inference is not appropriate, the Court may,
for example, submit special interrogatories to the
jury which require that it make findings as to all
essential elements of a fraud cause of action
except reliance, which might then be determined
later in individual actions. However, as noted, it
is premature to determine this issue, just as it
would be premature to determine whether plain-
tiffs have stated an action for fraud.

13. Plaintiffs have only briefly mentioned in their
Proposed Trial Plan that a ‘‘state of the art”
defense should also be certified. (R.Doc. 250, p.
8.) The Court finds that plaintiffs have failed to
carry their burden of showing why a “state of the
art” defense should be certified.
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time.... Moreover, each plaintiff will
bring a unique medical history that will
provide the basis for his or her individual
claim.

Here, the varying lengths of time of smok-
ing coupled with the various medical condi-
tions of each putative class member would
overwhelm any common issues concerning
medical monitoring.

4. Punitive Damages

[15] As regard to the issues of liability
for and assessment of punitive damages,
plaintiffs concede that certain states “require
a relationship between quantum and actual
damages and that of punitive damages.”
(Plaintiffs’ Proposed Trial Plan, R.Doc. 250,
p. 21.) Plaintiffs also concede that the states
differ as to the burden of proof required of
plaintiffs seeking punitive damages. While
the burden of proof in some states is by a
preponderance of the evidence, the burden in

others is by clear and convincing evidence.
Id.

However, these differences, like the differ-
ences in the law of the core liability issues
among the jurisdictions, are not so substan-
tial as to prevent certification of punitive
damages under Rule 23(b)(3). Guidance is
once again found in Jenkins, supra, and also
in Watson v. Shell Oil Company, supra.

In Jenkins the trial court certified a class
as to common issues. Jenkins, 782 F.2d at
471. In addition to providing a method for
adjudication of the individual issues as to
both the class representatives and the un-
named members, the class action jury was to
evaluate the culpability of defendants’ con-
duct for a possible punitive damages award.
Id. The Jenkins trial plan applied Texas
law, which provided that punitive damages
could only be awarded if actual damages are
awarded. Id. at 471, 474. On appeal the
defendants attacked the constitutionality of
bifurcation of the punitive damages claim
from the actual damages claim, but the Fifth
Circuit upheld the plan. Id. at 474.

The court of appeals found that the alloca-
tion of punitive damages “need not be made
concurrently with an evaluation of defen-
dant’s conduct. The relative timing of these

assessments is not critical.” Id. The critical
issue under Texas law was “reasonable pro-
portionality,” and the Fifth Circuit found that
the trial court’s plan allowed for its “review
of the reasonableness of each plaintiff's puni-
tive damage award and for our review of the
standards which the court has applied.” Id.
(Emphasis added).

The Fifth Circuit found that “[c]are must
. be taken to ensure fairness,” i.e., the
jury would have to be told that all plaintiffs’
claims would differ and that the possibility
existed that some plaintiffs may not be found
to have suffered actual damages, which
would preclude the award of punitive dam-
ages for those plaintiffs. Id.
Alternatively, the jury could be allowed to
award an amount of money that each class
member should receive for each dollar of
actual damages awarded. Either way, the
jury should understand that it must differ-
entiate between proven and still-unproved
claims, and that all class members, who
recover actual damages from a defendant
held liable for punitive damages, will share
in the punitive award.
Id.

In Watson, the trial court identified com-
mon issues of liability as to both compensato-
ry damages and punitive damages. Watson,
979 F.2d at 1017. See also, In re Shell Oil
Refinery, 136 F.R.D. 588, 590 (E.D.La.1991)
(Mentz, J.). The district court’s trial plan
provided for a determination of common is-
sues of liability, including liability for puni-
tive damages, in Phase 1. Watson, 979 F.2d
at 1018.

If the jury found punitive damages liability

it would then perform the Phase 2 function

and determine compensatory damages in

20 fully-tried sample plaintiff cases.

Based on the findings in these cases, the

jury would then establish the ratio of puni-

tive damages to compensatory damages for
each class member. If the jury finds no
punitive damage liability in Phase 1, Phase

2 is to be omitted.

Id. In Phase 3 a different jury would re-
solve issues unique to compensatory dam-
ages, such as causation and quantum, and
Phase 4 provided for the district court’s com-
puting of punitive damages, if established in
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Phase 1, for those plaintiffs awarded actual
damages. Id.

The court of appeals approved the trial
plan as to punitive damages for a number of
reasons. First, the court found that “the
Phase 2 jury is to make a determination
about punitive damages in a mass-disaster
context, rather than compensatory damages
in products liability litigation.” Id. at 1018-
19.4  Second, because there would be “mini-
mal variance” between plaintiffs as to the
degree of culpability necessary to establish
punitive damages, assessment of punitive
damages on the basis of a cross-section of the
class would not “require ‘lift[ing] the descrip-
tion of the claims to a level of generality that
tears them from their substantially required
moorings.”” Id., quoting Fibreboard.

More importantly, the Phase 2 jury is not
to extrapolate punitive damages but, rath-
er, is to determine a basis for assessment
of punitive damages in the narrow form of
a ratio.... Phases 2 and 3 appropriately
enforce the Louisiana law requirement
that a claimant prove both causation and
damage to recover compensatory and puni-
tive damage.

Watson, 979 F.2d at 1019.

In view of the approval in both Jenkins
and Watson of class certification and trial of
punitive damages claims,!’® the Court finds
that certification under 23(b)(3) is proper for
both the issue of liability for punitive dam-
ages and assessment of punitive damages as
a ratio of actual damages should punitive
damages liability be found. The Court will
impose the necessary safeguards at trial to
ensure that jurors understand the appropri-
ate burden or burdens of proof that plaintiffs
must meet to impose punitive damages liabil-
ity. The Court also will instruct the jury, in
accord with Jenkins, that it is only assessing
a ratio of punitive damages to actual dam-
ages and that some plaintiffs may not recov-

14. Thus, Watson was distinguishable from In re
Fibreboard, 893 F.2d 706 (5th Cir.1990).

15. The Court understands that the Watson judg-
ment was vacated by the grant of rehearing en
banc and that the case settled thereafter without
the Fifth Circuit having an opportunity to opine
on the propriety of the panel decision. Footnote
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er actual damages at all, thereby eliminating
those plaintiffs’ claims for punitive damages.

Viewed in light of Jenkins and Watson, the
Court finds that the issues of both liability
and assessment of a ratio or multiplier of
punitive damages are not so individualized as
to preclude class certification. Although this
path may seem difficult at first, this Court
believes that certification of these punitive
damages issues will substantially move this
litigation toward a final resolution such that
class certification is proper pursuant to Rule

23(b)(3).

D. Plaintiffs’ Proposed Class Defini-
tion
Defendants also contend that class certifi-
cation is improper because plaintiffs’ pro-
posed class definition is overly broad.’® Aec-
cording to defendants, only a detailed, indi-
vidual diagnosis by trained clinicians could
properly identify putative class members.
Further, defendants argue that the definition
is unconstitutionally vague in failing to give
persons a meaningful opportunity to opt-out
and/or opt-in, creating a “fail-safe class,” i.e.,
allowing class members to decline to become
formal parties but later claim they were not
bound because they never intended to join
the class.
[A] class capable of definition must exist.
An identifiable class is essential so that the
Court can determine whether a particular
claimant is a class member. DeBremaeker
[DeBremaecker] v. Short, 433 F.2d 733,
734 (5th Cir.1970) (per curiam) (“ade-
quately defined and clearly ascertainable”).
The inquiry is whether “it is administra-
tively feasible for the court to determine
whether a particular individual is a mem-
ber.” TA Wright, Miller & Kane, Federal
Practice & Procedure Civil 2d § 1760 at
121 (1986). This requires that the class be
defined “in objective terms that are capa-
ble of present ascertainment.” Manual

9, supra. Nevertheless, the Court finds Watson
persuasive in light of the prior Fifth Circuit dis-
cussion in Jenkins.

16. Plaintiffs’ proposed class definition and pro-
posed ‘“working definition” for the term ‘“nico-
tine-dependent” are delineated at pp. 548-49,
supra.
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for Complex Litigation 2d § 30.14 at 213
(1985).

McGuire v. International Paper Company,
1994 WL 261360 at *3 (S.D.Miss.1994).

[16] In this case, plaintiffs’ proposed
class definition is acceptable with the excep-
tion of one part of the plaintiffs’ “working
definition” of “nicotine-dependent,” on which
the proposed class definition is based. The
second part of that “working definition” de-
fines “nicotine-dependent” persons as includ-
ing smokers who have made at least one
unsuccessful effort to quit smoking.

The Court finds that this definition of “nic-
otine-dependent” is overly broad and would
not allow for an administrative determination
of whether a person is a member of the class.
To define nicotine-dependent persons as “all
regular cigarette smokers who have made at

~ least one unsuccessful effort to quit smoking”
(emphasis added) impermissibly allows a sub-
jective determination to infect the class de-
termination process. There could be no
“clear ascertainment” of whether an individu-
al is a member of the class. Therefore, the
Court will not allow the plaintiffs to employ
this part of the “working definition” of “nico-
tine-dependent” in their class definition.

On the other hand, the first and third
parts of the “working definition” set down
objective criteria for determination of wheth-
er a person is nicotine-dependent. The first
part contains the most obvious objective cri-
teria: a diagnosis by a medical practitioner
of nicotine dependency. The third part is
not as precise as the first but still provides
for objective criteria. This “working defini-
tion” includes those persons who have been
advised by a medical practitioner that smok-
ing has affected or will adversely affect their
health but who continue to smoke anyway.
These two “working definitions” meet the
objective criteria that allow clear ascertain-
ment of class members.

Thus, with the foregoing exception, the
Court finds that the plaintiffs’ proposed class
definition is not so overly broad or impermis-
sibly vague as to prevent class certification.

E. Issue Certification under Rule

23(c)(4)

The Court’s determination that only some
of the issues raised by plaintiffs but not
others are properly certifiable under Rule
23(b)(3) does not end the inquiry. Rule
23(c)(4) provides that, “when appropriate,”
not only may classes be divided into subclass-
es but also that “an action may be brought or
maintained as a class action with respect to
particular issues.” The Notes of the Adviso-
ry Committee on Rules for the 1966 Amend-
ment to Rule 23(c)(4) specifically acknowl-
edge the applicability of issue certification as
to “fraud or similar case[s]” where the class
issue is liability but where individuals must
prove their respective damages claims.

[17] In accord with this rule, the Court
finds that issue certification of the core liabil-
ity issues set forth above is proper. Each of
these core liability issues separately meets
the requirements of Rule 23(a) and 23(b)(3),
as discussed above and as required by
23(c)(4). See, e.g., Central Wesleyan College
v. W.R. Grace & Co.,, 6 F.3d 177, 189 (4th
Cir.1993). The issue of punitive damages
also satisfies the requirements of Rule 23(a)
and (b)(3). Further, as explained previously,
while these issues will determine only liabili-
ty and punitive damages, not causation, inju-
ry, reliance, compensatory damages or the
applicability of affirmative defenses, the
Court finds that determination of liability
and punitive damages will move this litiga-
tion substantially toward an end due to its
unique and far-reaching nature. As the
Fifth Circuit stated in Jenkins, “necessity
moves us to change and invent.” Jenkins,
782 F.2d at 473 (emphasis added). Necessity
in the form of the present class action moves
this Court to certify the liability issues and
punitive damages on a classwide basis in
order to promote judicial economy and effi-
ciency.

F. Conditional Certification

Finally, pursuant to Rule 23(c)(1), the
Court grants plaintiffs’ motion for issue certi-
fication conditionally. As this case prog-
resses, if the Court finds that circumstances
or conditions change such that, for example,
individual issues predominate, alternative
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methods exist for fair adjudication of the
liability issues or the class action becomes
unmanageable, then the Court may revisit
the propriety of certification.!?

G. Future Direction

First, in accord with this decision, the
Court will conditionally certify a class for the
limited purposes described above. The
Court will also order that, pursuant to Fed.
R.Civ.P. 23(c)(2), plaintiffs show cause as to
the best notice practicable to all members of
the class.

Plaintiffs also will be ordered to propose a
discovery plan to the United States Magis-
trate Judge. Defendants will be allowed to
object, if they desire, and to propose an
alternative plan. The Magistrate Judge shall
then conduct a hearing on the proposed plan
or plans. Following the hearing, the Magis-
trate Judge shall prepare a Discovery Order
that will guide the course of this litigation.
This Discovery Order shall include, but not
be limited to, a timetable for discovery, a
plan identifying which particular attorneys
shall be allowed to depose any officers or
employees of defendants as well as plaintiffs,
and a specific order that the parties not
engage in any repetitious or harassing dis-
covery, whether that discovery is in the form
of depositions, interrogatories, requests for
production, requests for admission or other-
wise.

The Court will also direct the Clerk of
Court to establish a pleadings depository in
accord with the Uniform Local Rules of the
United States District Courts for the East-
ern District of Louisiana, the Middle District
of Louisiana and the Western District of
Louisiana. All documents shall be prepared
in WordPerfect 5.1 format and shall be filed
in that depository in both paper form and on
two 3 1/2" computer disks. Persons may
obtain copies of any such documents in hard-
copy form or on computer disk upon payment
of the required cost to the Clerk of Court.
Any person wishing to obtain copies may
request a copy from the Clerk by title and
document number previously assigned by the

17. The Court emphasizes that these examples are
not intended to be inclusive of any issues that
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Clerk. After receiving payment, the Clerk
shall supply the copies either in hard copy or
on a computer disk formatted in WordPer-
fect 5.1. Such a formatted disk may be
supplied by the person requesting the docu-
ment.

Finally, following the establishment of the
Discovery Order, the Court shall conduct a
preliminary conference with Liaison Counsel
to select dates for various preliminary mat-
ters, final pre-trial conference, trial and other
matters provided in Fed.R.Civ.P. 16.

CONCLUSION

With this decision, the Court embarks on a
road certainly less traveled, if ever taken at
all. See Edward C. Latham, The Poetry of
Robert Frost, “The Road Not Taken,” at 105
(1969). The Court takes this first step after
much thought and reflection in the hope of
aiding and promoting the efficient litigation
of the core liability and punitive damages
issues in this massive litigation. This will be
a daunting task with long, difficult days
ahead. However, the Court believes that
resolution of these issues now will alleviate
the constant need for duplicative resolution
of these issues later in hundreds of court-
rooms around the nation, a task unparalleled
in scope.

Accordingly,

IT IS ORDERED that plaintiffs’ motion
for class certification is granted in part, pur-
suant to Fed.R.Civ.P. 23(b)(3) and 23(c)(4),
only in regard to the liability issues of fraud,
breach of warranty (express or implied), in-
tentional tort, negligence, strict liability and
consumer protection and punitive damages
issues.

IT IS FURTHER ORDERED that plain-
tiffs’ motion for class certification is denied in
all other respects.

IT IS FURTHER ORDERED that the
Court defines the class as follows:

(a) All nicotine-dependent persons in the
United States, its territories, possessions
and the Commonwealth of Puerto Rico,

may arise.
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who have purchased and smoked cigarettes
manufactured by the defendants;

(b) the estates, representatives, and ad-
ministrators of these nicotine-dependent
cigarette smokers; and,

(c) the spouses, children, relatives and
“significant others” of these nicotine-de-
pendent cigarette smokers as their heirs or
survivors.

IT IS FURTHER ORDERED that “nico-
tine-dependent,” as used in the class defini-
tion, shall be defined as:

(a) all cigarette smokers who have been
diagnosed by a medical practitioner as nic-
otine-dependent; and/or

(b) all regular cigarette smokers who were
or have been advised by a medical practi-
tioner that smoking has had or will have
adverse health consequences who thereaf-
ter do not or have not quit smoking.

IT IS FURTHER ORDERED that the
foregoing certification shall be deemed condi-
tional only and may be altered, amended or
set aside at any time before a decision on the
merits.

IT IS FURTHER ORDERED that, pur-
suant to Fed.R.Civ.P. 23(c)(2), plaintiffs show
cause as to the best notice practicable to all
members of the class.

IT IS FURTHER ORDERED that plain-
tiffs propose a discovery plan to the United
States Magistrate Judge by March 15, 1995.

IT IS FURTHER ORDERED that defen-
dants file objections, if any, to this discovery
plan with an alternative discovery plan by
April 1, 1995.

IT IS FURTHER ORDERED that Unit-
ed States Magistrate Judge conduct a hear-
ing as soon thereafter as feasible with re-
spect to the proposed discovery plan(s) and,
following this hearing, issue a Discovery Or-
der to guide discovery in this matter.

IT IS FURTHER ORDERED that the
Clerk of Court establish a Pleadings Deposi-
tory in accord with this decision.

w
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George PHILLIPS, Plaintiff,
v.

AUTOMATED TELEPHONE MANAGE-
MENT SYSTEMS, INC., Akhilesh Chan-
doke, Frank Mzyk and Earl Young, De-
fendants.

No. 3-94-CV-1602-X.

United States District Court,
N.D. Texas,
Dallas Division.

Sept. 23, 1994.

In class action alleging violations of fed-
eral securities laws, common-law fraud and
negligent  misrepresentation, accounting
firms which had been employed as auditor
for defendant corporation moved to quash
subpoenas served by plaintiffs. The District
Court, Kaplan, United States Magistrate
Judge, held that discovery requested from
firms amounted to no more than fishing ex-
pedition.

Motions granted.

1. Securities
60.28(1)

In order to state cause of action for
securities fraud under § 10(b), plaintiff must
allege specific facts to establish: misstate-
ment or omission; of material fact; made
with scienter; on which plaintiff relied; that
proximately caused his injury. Securities
Exchange Act of 1934, § 10(b), 15 U.S.C.A.
§ 78j(b).

Regulation &=60.27(1),

2. Witnesses =16

Accounting firms employed as auditors
for corporation being sued for securities vio-
lation were not required to respond to plain-
tiff’s subpoena seeking documents from firms
in an attempt to discover possible claim for
securities fraud; without more specific alle-
gations of fraudulent conduct, requested dis-
covery amounted to no more than a fishing
expedition. Securities Exchange Act of 1934,



