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PROCEEDI NGS

( THURSDAY, FEBRUARY 12, 2006)

( MOTI ON FOR CLASS CERTI FI CATI ON PROCEEDI NGS)

THE COURT: Be seated, please. Good norning, everyone.
Call the case pl ease.

THE DEPUTY CLERK: G vil action 05-4206, Patrick Joseph

Turner v. Murphy QI USA Inc. and consolidated cases

THE COURT: Counsel, nake their appearance for the record,
pl ease, and indicate whether you' re ready to proceed.

MR. TORRES: Your Honor, Sidney Torres for the plaintiffs.

THE COURT: And you're ready to proceed?

MR TORRES. Yes, your Honor.

MR. LAMBERT: Hugh Lanbert, your Honor, for the plaintiffs
and we're ready to proceed.

THE COURT: Def ense.

MR MLLER Kerry MIller on behalf of Murphy Gl USA and
we' re ready, your Honor.

MR KROUSE: A.J. Krouse.

THE COURT: This matter is before the court for the
question of class certification. | have net wth counsel and asked
themto deliver to ne a brief opening statenment to focus the court
on the issues before it. You may proceed, counsel.

MR TORRES: My it please the court, Sidney Torres on

behal f of plaintiffs. Cass action lawsuits are an inportant part
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of the legal systemand they permt fair and efficient resolution of
legitimate clains of nunmerous parties in a single action against a
def endant who has caused harm The issues before this court today
are the procedural questions: Should this case be certified and
tried as a class action and how should the class be defined.

The community of St. Bernard Parish inpacted by the Mirphy
Ol spill occupies a narrow strip of |and situated between the
M ssi ssippi River and the 40 Arpent Canal. It is a close-knit
community rich with heritage and tradition. Mrphy Gl's refinery
is contiguous to this densely populated coomunity. The affected
area is conposed of a systemof canals and ditches which ultimately
provi de drai nage towards the 40 Arpent Canal. The area inpacted by
the Murphy's crude oil is extensive. The geography lends itself to
a clear delineation of class boundaries in this case.

Your Honor, in preparation for this hearing, the parties
have engaged in extensive discovery. Six proposed class
representatives, 26 naned plaintiffs, four defense experts, siXx
plaintiffs' experts and four fact w tnesses were deposed.
Additionally, as your Honor knows, there has been extensive notion
practice in this case. Today plaintiffs will be concise and to the
point in our presentation to the court. Wth the exception of one
expert wi tness, Marco Kaltofen, plaintiffs will offer the testinony
of our w tnesses through affidavits and depositions.

As |iaison counsel on behalf of the Executive Commttee

and the Plaintiffs Steering Commttee, | would like to introduce to
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the court plaintiffs' proposed class representatives who are here
t oday.

Phyllis Mchon. Your Honor, Ms. Mchon and her famly
| ost their honme and many of their possessions were covered with
crude oil.

Cherie Perez. M. Perez |lost her very successful business
Geral d' s Doughnut s.

M. Phillip Hebert. M. Hebert is a nenber of |aw
enforcenent and a first responder who worked in the oil spill area
i medi ately follow ng the rel ease.

M. Fernand Marsolan, who will be here during the trial,
is a bank executive who lost two rental hones in this area.

Dr. Janes Shoemaker. Dr. Shoemaker not only |lost his hone
on Pal m sano but also | ost a successful chiropractic office in a
bui | di ng housed on Judge Perez Drive. He also lost rental property
on Ham et Drive.

And Ms. Robin dark. M. Cark's famly hone on Despaux
Drive was also in the affected area.

| would like to thank them for being here today for this
very inportant hearing. Thank you.

At this tinme, your Honor, M. Bruno will briefly address
class certification issues, followed by M. Lanbert who will briefly
address the basis for plaintiff's proposed class definition. Thank
you.

MR. BRUNO.  Good norning, your Honor. | amvery honored
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to be very in this very inportant case. Thank you for the
opportunity.

Judge Fallon, the release of crude oil fromthe Mirphy
refinery turned an otherw se flood danaged conmunity into a
community contam nated by toxins. Wile Mirphy may want to
determ ne danmages on an individual by individual basis as one m ght
if the comunity were just flooded, the evidence will show that you
just can't do it that way.

Dr. John Kilpatrick, an expert in real estate finance,
will testify that as a result of this system c nei ghborhood w de
event the property in the area has been devalued. He will testify
that it is clear and conpelling that individual property renediation
will have very little inpact on the inprovenent of individual
property values in the absence of a community wi de renedi ation
effort.

Dr. Paul Tenplet will testify that environnental concerns
require that there be a conprehensive conmunity w de cl ean up.

Dr. Vincent Wlson wll testify that houses within the
contam nated area contain |levels of toxicants that pose a
significant health threat to individuals and aninmals that live or
wor k near or on these properties.

Dr. Erno Sajo will testify that even in the renediation
effort, resuspension of these toxic particles is |likely an inportant
mechani sm of cross contam nation and conti nued exposure.

Now, Judge, you know that Mirphy itself has defined an
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area of contam nation and has admtted that there nmay be

contam nation outside of that area. The EPA has defined an area of
contam nation. So, Judge, the evidence will show that the dom nant
common issue is the necessity of a coomunity w de clean up, the
geography of that clean up, and the extent to which the properties
in that area have been devalued as a result of the contam nation.

Now, in the neantinme Murphy Ql, as tort-feasor, as Judge,
and as jury has induced community nenbers who are acting under
extrenme stress and financial hardship to accept Miurphy's dictate of
an anount of property dimnution on a class like basis. Mirphy has
publicly admtted that it has contam nated the comunity, it has
defined an area, and has admtted that it has caused dimnution in
property value. But nore inportantly the release that Murphy G| is
requiring these affected residents to sign does not include a
cl eanup standard.

Judge, Murphy's conpensation plan itself is common and is
an adm ssion of commonality. Wat is in dispute is value and
geography. Wat renmains for the court to do at this point is to
define the class boundaries and to adequately define those class
boundari es.

Judge, M. Lanbert will now explain the basis for our
proposed class definition.

MR LAMBERT: Good norning, your Honor. Wat we've got
is, as Joe points out, a situation where Murphy G| has admtted

that their crude has contamnated this community. The areas that
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we're involved with, involved in, if I mght, look Iike this. The
first one, your Honor, that's supposed to cone up, and of course |

| ove electronics, is 01, it's the defendant's defined area, which is
the smal | est.

Your Honor, while we're cueing --

THE COURT: Al right. Let's use that.

MR LAMBERT: The first area, your Honor, is this black
line which is west of the Murphy Ol site, which is here, and
i ncl udes, interestingly enough, a notched out area where the
Chal nette Hi gh School is and does not, as you'll notice, go to this
canal feature which is called the 40 Arpent Canal (I ND CATI NG .
That' |1 becone significant |ater on.

THE COURT: Whose is that?

MR. LAMBERT: That is Murphy's. It's the smallest, your
Honor .

The second area that's defined sort of globally is this
orange dotted |line which is the EPA's designation, and it changes as
data cones out. Mst of their recent data has cone through Mirphy's
studi es through CTEH, which is an acronym for the conpany that
Murphy's hired to do its anal ysis.

This is the outline of the EPA, which is larger than
Murphy's but is in a different shape. And notably it includes the
hi gh school. | nmentioned that a fewtinmes, it'll becone
significant, your Honor, |ater.

The | ast area, not surprisingly, your Honor, what we call
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our blue lined area and it is larger than the other two. This is

the Murphy area which is behind it. The EPA's area will be in the
sane zone but a different configuration as you saw with the orange
lines, and sone day we will get it up here and you will be able to

see all three together. And the school is clearly here

(1 NDI CATI NG) .
And al so you'll notice that the boundaries of the |ine
descri bed by Marco Kaltofen, the only expert you'll hear from and

also attested to by the hydrologist Dr. Bedient, and it shows the
flow of canals, and the defense experts confirmit, towards this
Arpent Canal from punps that are | ocated here and here and here and
here (1 NDI CATI NG) .

Actual ly there's two punps, sorry, there's one here and
one here. There was a purposeful break at sonme point put in the
| evee right here when the water |evel of the swanp or the wetl ands
got below the level of the community (1 NDI CATI NG .

So what we've done, your Honor, and we are going to
provide you with a book because one of our electronic glitches --
there we go, look at that. In review ng, your Honor, this green
line is the defendant's admtted area, the orange is the area that
the EPA outlined at the point in tinme when this particular nmap was
drawn, and the blue is the plaintiff's proposed class based on the
evi dence presented by Marco Kaltofen in his sanmpling. And this red
line includes two areas that are bounded by natural boundaries that

we're going to ask your Honor to consider, which are slightly |arger
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than the tested areas but we think nmay be appropriate for defining a
cl ass based on the law that allows for an interpretation of the
class slightly larger than what woul d be supported by specific

evi dence.

Now, with regard to the conmmon issues to be decided, when
we get past this stage in the process we'll present evidence of how
much crude escaped fromthe refinery, when it escaped fromthe
refinery, and the Iike. W have these photographs, which are hardly
visible, but show the flood waters on the 30th, that's the day after
Katrina, overtopping the contai nnment dykes which surround this
series of tanks which are called the 250 tanks because they're
250,000 barrels each, and the 450 tanks, which are here, which are
450, 000 barrel s each (1 NDI CATI NG) .

On the day that this aerial photograph was taken, your
Honor, the contai nnent dykes around these tanks don't appear. And
the resolution is better and | have sonme higher resol ution
phot ographs. May | approach?

THE COURT:  Yes.

MR. LAMBERT: These were taken on the 30th, your Honor, to
denmonstrate: (A) overtopping of the containnment dykes; and
secondly, the presence of oil sheen at that point in tinme. |It's
interesting to note that the evidence will show through defendant's
testi nony, expert testinony, a petition right here, your Honor
(INDICATING. And | amtrying to keep from shaking ny hand. This

is right around what's called the 450-2 tank. R ght there there was
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a sanple taken that confirmed the presence of crude oil fromthis
tank, and that we believe denonstrates that the crude oil canme from
this tank over the top of these dykes and was deposited not only
here but throughout the nei ghborhood (1 NDI CATI NG) .

But the point is that it is inside of a contai nment dyke
which is the sanme height or higher than the one around the 250
tanks, and that'll becone significant at sonme point in tine, your
Honor, in ternms of the novenent of this contam nant.

THE COURT: \What's your position, the one mddle tank is
the one that --

MR. LAMBERT: Yes, your Honor, this is the one that
appears to have, these are floating roofs, the roof in this tank is
significantly |Iower than the others. That wll cone into play as a
causative factor because this tank was not |oaded to its required
pre-storm |l evels before the storm occurred.

But ny point to your Honor at this stage is that there is
a sanple inside of a dyke systemright here that equates to oil out
of here, which is the Murphy crude. And that shows novenent of that
oi | when these dykes were being overtopped.

Now, Dr. Bedient, who is a hydrologist from R ce
Uni versity has testified and will testify by affidavit that the
canal systens are waterways intended for drainage of the community
under normal circunstances. Here they are. The blue |Iines show
this intricate canal systemwhich all ends up at this canal you'll

hear a | ot about, the 40 Arpent Canal, runs right along the northern
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border of the community. Al of these interconnecting canals flow
towards it. The plant location is right here, your Honor. The 250
tank that |eaked is right there (1 NDI CATI NG .

The testinony will show that from a geographi c standpoint,
in other words, water flows downhill. Topographically, the oil cane
down all through Judge Perez Drive, all the way down, and then, of
course, this is the issue howfar. But then once it's out in the
community it also, the aerial photographs show -- and that was a big
sludge towards the end of the day after the water |evels dropped to
the point where the stuff is comng out big tinme. And then when
it's there it makes a flow pattern to the north and noves towards
the draining that's occurring, one is a punp here and the other, of
course, is way over here, which is the Industrial Canal which
breached and water flowed in at sone point but water flowed out at
sone point.

So you have an open tub with a drain -- in other words, we
call it like a tub drain -- drain here, all tine this punp is
runni ng, draining out through the Industrial Canal as soon as the
water levels got to that point, sucking everything this way
(INDI CATING. Now, before that happened when things were sort of
stagnant as they were in those first photographs on the 30th, this
oil floated around and noved down here to the east as well. And you
will see that in our data (1 ND CATI NG .

Now, these canals are referred to as preferenti al

pat hways, because obviously that's what they are, and they influence
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the flow as do the punps, and ultimtely the Corps of Engineers
broke a hole in the | evee systemright here to aid the drainage, and
then at sonme point, and we have new data as of ten o'clock | ast

ni ght apparently fromthe | evee system we are going to see where
this punping station cane on board here slightly east of the
ruptured tank (1 NDI CATI NG) .

Now, we have data from Marco Kal tof en, which includes 75
ASTN tier 2 analysis results. Wat we' ve done in one of the
exhibits, which this is a diagramof the, actually it's a map, which
has those sanpling points on it. And referenced on that sanme map is
the EPA's outline. Wuat we've done, your Honor, for exhibit, which
will conme up in M. Kaltofen's testinony in just a mnute, is pul
out 17 of these sanples that show the periphery of the plaintiffs'
proposed cl ass boundary.

And those little flags -- and you wll get a kick out of
it, Judge -- they are nunbers by hand and they are referenced in an
index in a binder because our systemdidn't quite work out the
pretty pop up that we wanted. W wanted to pop right there and show
you a graph and a photograph of that particular sanpling point and
pop right there and do the sanme thing. But instead of that | am
going to provide your Honor with this book, and it's going to have
starting here No. 1, 2, 3, 4, and around the perineter, and you wl|
be able to | ook, because | have a copy of that map right here, and
go to the tabs and you'll be able to see the fingerprint analysis,

the anal ytical data and in sone instances, not all, but in sone




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

i nstances a photograph of the particular |location of that sanpling
where the sanpl e was taken.

W believe that these 75 anal yses, 17 of which we're going
to present to your Honor as defining this periphery, are clearly
adequate in order to carry our burden of proof with regard to the
class certification boundaries. You'll note, your Honor, that the
analysis run by the defendants only include six full analysis,

t hough they have many, many sanpling points, many of which are
clustered right here in the area where they' ve admtted

contam nated. W believe that these class boundaries define areas
where this crude oil noved, not only because we found actual
fingerprint sanples of it in these locations, but also because the
geography as well as the hydraulics lend itself to noving this
material in the direction that it actually noved in with the

accol ade that this 250 area here al so contam nated property slightly
to the east (I ND CATI NG .

THE COURT: (kay. M. Lanbert, | understand your
position. Thank you very nmuch. Let nme hear fromthe defendants.

MR. LAMBERT: Thank you, your Honor.

MR- MLLER  Your Honor, Kerry MIler on behalf of Mirphy
Gl USA. Good norning.

May it please the court, | amgoing to relate back to
sonmething M. Bruno said during his portion of the opening. And I
think it's plainly obvious and that is the issue of class definition

is very inportant in this proceeding. And it's inportant not just
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in this proceeding but in every proceeding. And the courts have
called the class definition aspect of the Rule 23 hearing sonething
that's extra Rule 23, it's not expressly contained in Rule 23 but it
is as inportant or even nore inportant than the Rule 23

requi renments.

And the reason why the courts are saying that is because
the class definition is what controls everything that happens
subsequent in the case after a class is certified. |It's what binds
the people. Al judgnents, all verdicts and all settlenents are
derivative of whatever class definition is entered in a case. And
when you have a system of representative litigation |[ike we do here,
the class definition has got to be readily ascertai nabl e and proven
by objective data is what the courts say. The Suprene Court says.

Now, in a securities case, your Honor, proving the
definition of a class by objective data | would submt to you is
easier than the job in this case because you woul d have a
sharehol der list. Your Honor's famliar with prescription drug
cases, Vioxx and Propul sid and things of that nature. There you
m ght have user or a purchaser lists on which to define the class.

But when you're dealing with a pollution or contam nation
case |like we have now, the way that the class nust be defined is
t hrough science. That's what supplies the objective data. You
cannot get a list. No conputer can spit out a list of properties
that were contam nated or not contam nated by crude oil, it's not

possi bl e.
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So what we're faced with here is job one is have the
plaintiffs nmet their burden of proof in showng that their class
definition is readily ascertainable and is proven by objective
scientific data. And | amgoing to relate back again to sonething
M. Bruno said. That is not your job, your Honor. It is not your
job to pilfer through the bench books and exhibits and draw a cl ass
boundary. That is the plaintiffs' job. And if the boundary
submtted by the plaintiffs is not based upon objective data then
the class cannot be certified.

Just recently a federal court in Mbile dealt with a
simlar issue, this tine it was a nmercury contam nation case. And
what happened in that case was plaintiffs noved for class
certification and they did not have scientific or objective data to
define the geography of the class. And this is what the court
concluded, and | can't say is any better than the judge in Mbile so
| wll quote what he said. The Court said: "The Court cannot
endorse this sort of presunptuous "shoot first, ask questions l|ater"”
approach to class certification. Plaintiffs are effectively asking
this court to accept on face what they will fornmulate a neani ngful,
appropriate, reasonable definition of their surface water and ground
wat er subcl asses during the nerits phase.

Accordingly, the court cannot and will not certify
anor phous ill-defined subclass based upon nere specul ati on that
plaintiffs mght sonme day formul ate nmeani ngful definitions for those

subcl asses predicated on objective criteria that will not
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necessitate extensive individualized fact-finding and m ni heari ngs
to determ ne each perspective class nenber's status vis-a-vis the
class.”

And that's a situation that's before your Honor. The
evidence that the plaintiffs have to support the class definition
that they propose is testinony fromexperts that they don't have an
opi nion on the class boundary -- that would be Dr. Bedient,

Dr. Tenplet and Dr. WIlson, and we briefed those issues on Daubert
hearings -- and they just don't know. They haven't done the science
yet. So the plaintiffs are left wwth M. Kaltofen. And that's who
M. Lanbert referenced.

Conni e, please put up Defendant's Exhibit 16. And this is
simlar to the denonstrative that the plaintiff's put up. Wat this
depicts, your Honor, are the various class definitions that have
been proposed in this case. The red |line, the interior red line is
the EPA zone. The next red line with the finger is the first class
definition proposed by -- I'msorry. The plaintiffs initially
proposed the EPA zone as their affected area in open court in
connection to a supervisor of the Miurphy settlenent process. A
couple of weeks later we got a map showing this line, this red line
with the finger out toward the west, and that was a proposed
definition. Sonme weeks later at M. Kaltofen's deposition, the blue
line becane the plaintiffs' proposed definition. And then finally
in the nmeno in support of class certification plaintiffs noved it

out to the green |line.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

19

Now, in the plaintiffs' brief they tal k about an affected
area of 2,000 properties, and I don't know how they got there. The
census data will show you that their green line involves 14,000
honmes and 35, 000 peopl e and covers an area of 6.66 square ml es.

M. Lanbert said it's based upon 17 sanple locations. That's |ess
than .15 of 1% of the nunber of properties |ocated within that area.

Courts have said when you extrapolate snmall sanples into
| arge nunbers, it is not reliable. W cited a case in our brief
that says if your sanpling rate is 1.56% it is not reliable on
anyt hi ng.

Seventeen locations in a 6.66 square mle area don't tel
you anyt hing, your Honor. And that's all the science they have of
their own to go by what's this class definition,

VWhat the plaintiffs will also say, your Honor, is, well,
we | ooked at EPA data and EPA data al so serves as a basis for our
class definition. The EPA data we | ooked at or EPA tests in or
around this area, which is outside of the EPA zone. Well, the
gquestion |'ve been asking ever since that revelation was made is,
wel I, why doesn't the EPA think that that data supports an affected
area?

Because what the EPA has never done, your Honor, is expand
their boundary this way. There has been one expansion by the EPA
and it's been this little area right here. They have never gone
this way, and that's been the EPA boundary since October, now al nost

three nonths. And so | can't conceive how the plaintiffs could
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interpret, M. Kaltofen can interpret EPA data to support a class,
support an affected area that the EPA concludes is not supporting an
af fected area (I NDI CATI NG .

Now, there are other issues in this class -- you can take
t hat down, Connie and go back to the power point.

Conmon i ssues don't predom nant, which is another big
i ssue you have in a toxic tort or environnmental class action. n
this issue, we will have evidence that will show this was a
wat erborne oil spill event and the oil was driven by the water and
so the oil went where the water took it. And that's based on a
nunber of different factors. It's based on all of the buildings
that were there, it's based upon drainage, it's based upon punpi ng,
it's based upon water receding, it's based upon, in terns of getting
i nsi de of houses, the destruction caused by Hurricane Katrina. And
that's all relative to property damage type issues.

Next we will talk about the personal injuries that are
alleged in the case where they sinply don't predomnate. On the
initial |evel EPA and ATSTR have said there are no long-termhealth
consequences. Many of the naned plaintiffs who were deposed concede
t hey have no health clains in this case. Sonme do but the ones who
do claima generic synptom such as rashes and fever and coughi ng.
There has not been a single nedical diagnosis produced in this case
linking the rashes and the fever and the coughi ng exposed to oil
much |l ess Murphy QI .

So that creates anot her whol e host of individualized
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i ssues. Next we could tal k about nmental distress, which is another
claimthe plaintiffs have, and they all need to neet Rule 23 nuster.
On the issue of nental distress, what these people all have said,
understandably so, is that they are stressed out. But they are
stressed out because of a nunber of factors: The fact that the
hurricane destroyed their entire community, the fact that insurance
adj usters have been difficult to deal with, the fact that FEMA has
been difficult to deal wth.

And so what they all say is, nmaybe the oil played a part
and maybe it didn't, but | can't separate it out. | can't tell you
what percentage of stress is related to oil as opposed to all of
these other factors. So again, that presents a very individualized
i nquiry.

And the last Rule 23 inquiry that plaintiffs nust prove is
that handling this case as a class action is superior to other
resolution nethods. W would submt to your Honor that it's sinply
not superior, it's not superior to individualized litigation because
of all of the factors | just nentioned and it's not superior to the
Mur phy settl enent programthat is underway. Wat Mirphy has done is
truly dramatic in ternms of its scope and its speed.

Thus far, your Honor, Mirphy has nade settlenents with
nore than 5,388 individuals, that involves 1,839 hones, nore than 50
mllion has been paid directly to residents. Mre than $13 mllion
has been spent on public property clean up, nore than 4 mllion

private properties have been cleaned up, $4 million worth of private
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property clean up has occurred. That equates to nore than 800 hones
cl eaned. And there have only been 37 rejections to date.

And the proof is in the pudding. The statistics tell a
story. The Miurphy settlenent programis working, it's working well,
it's working fast, and so the effect of class certification, as your
Honor knows, could inpair or inpede this process. And that
shoul dn't happen because it's continuing to work, it's continuing to
work now with businesses and with residents who are just stream ng
back into the area.

And so given all of those factors, your Honor, we submt
to you that the class cannot be certified, cannot be certified
because the plaintiffs have not net their burden of producing
objective scientific data to support the class that they proposed.
And that has been one proposal, that is the |argest green line, 6.66
square mles, 14,000 houses, 35,000 residents. Cass certification
cannot be approved in this case because of the predom nance of
i ndi vi dual i zed, not common issues, and it should not be certified
because the Murphy resolution programis a superior nethod to
resolve this issue. Thank you, your Honor.

THE COURT: Al right. Thank you very nmuch. Al right.
Let ne hear fromthe plaintiffs. Call your first w tness or
i ntroduce your docunents.

MR. PENTON:. May it please the court, your Honor, Ronnie
Penton on behal f of the plaintiffs.

Judge, at this tine we would offer to file into evidence
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inthis case Plaintiff Exhibits 1, P1 through P106 upon agreenent of
counsel, with the foll owi ng exceptions, Judge: P10 we need to add
the additional identification of recap screening standards as
opposed to recap standards.

At this tinme, Judge, we would wi thdraw and not offer P12.
We woul d al so wi t hdraw P19.

There were three objections, Judge, to P40, P42 and P43.
W would withdraw those at this tine, and | believe M. Munier nmay
have sonething else to say about those three.

We would withdraw at this time P54 and P55, wthdraw at
this tinme P59A and B, withdraw P71, withdraw P89 and P-90. And with
t hose exceptions, Judge, that is our tender.

THE COURT: The court will admt the docunents with the
exception of 10, 12, 19, 40, 42, 43, 54, 55, 59A and B, 71, 89 and
90.

MR MEUNI ER  Your Honor, as to the exhibits objected to,
P40, 42 and 43, when would the court wish to hear our position on
t hat ?

THE COURT: When you get ready to offer them Do you have
a wtness that you can do it with or is it a deposition?

MR. MEUNIER. They are self-authenticating, so we would
propose to offer them now, but | understand that there is an
obj ecti on.

THE COURT: \What are they?

MR MEUNIER  For the record, Judge, P40 is a CDC news
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report posted on the web site of CDC News. On Septenber the 24th,
"05; P42 is a Wall Street Journal article dated January 3, 2006; and
P43 is another CDC web site news posting. So they're all news
reports, your Honor, which are self-authenticating under Rule
902(6), and which are offered for the effect on the listener, not
for the truth of the matter asserted.

MR M LLER  Your Honor, Mirphy does object to exhibits of
plaintiffs 40, 42 and 43 on the hearsay ground. | think your Honor
has previously ruled in connection with sonme of the deposition
designation information that the court considers newspaper articles
are hearsay, and | think that they would be offered for the truth of
the matter asserted --

THE COURT: | understand the issue. | sustain the
objection. | think that they nmay have sone value. |f they have
sone value, it may be in another phase of the case; but fromthe
standpoi nt of certification, | see no value of them The 801(c)
hearsay rule, 1'll exclude the docunents, I'll sustain the
objection. Let's nove on. Anything further?

MR MLLER | will do exhibits in our case, your Honor.
Thank you.

THE COURT: (Ckay. You will do it now or in your case?

MR MLLER In our case.

THE COURT: (kay. Let's call your w tness, please, from
the plaintiffs' standpoint. Any witness |ive?

MR LAMBERT: Yes. W call Murco Kaltof en.
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THE COURT: Cone forward, sir, please, and take the stand.
THE DEPUTY CLERK: Pl ease step into the w tness box.
Wul d you raise your right hand.
(WHEREUPQON, MARCO KALTOFEN, WAS CALLED AS A W TNESS BY
PLAI NTI FFS AND, HAVI NG BEEN DULY SWORN, TESTI FIED AS FOLLOWS. )

THE DEPUTY CLERK: Pl ease be seated. And using the
m crophone there, would you state your full nane for the record.

THE WTNESS:. Good norning, your Honor. M/ nane is Marco
Paul Johan Kal t of en.

THE COURT: Would you spell the last nane, please.

THE WTNESS: K-A-L-T-O-F-E-N.

THE DEPUTY CLERK: Thank you.

THE COURT: You may proceed, counsel.

MR. LAMBERT: Your Honor, at this tinmne | would like to
introduce to the court sone other experts that are present here in
the courtroom avail able for cross-exam nation.

THE COURT: Let's take himfirst.

MR LAMBERT: All right. Judge, |'ve also been asked by
ny cocounsel that the court sequester fact w tnesses.

THE COURT: Any fact witnesses? You folks will know
better than I. If there are fact w tnesses, please stand up. Any
fact witnesses? | ask that you stand outside, with the exception of
any representatives or experts. Any fact w tnesses, either side has
a right to ask that they be sequestered.

MR M LLER  Your Honor, we have three fact w tnesses who
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are planning to testify live in the audience and they will go out
and sit in the hall. W have another fact w tness who has been
submtted by deposition and affidavit, can he remain in the
courtroom your Honor?

THE COURT: Any objection to that?

MR TORRES: No, your Honor.

THE COURT: Let that be done.

MR MLLER Also | understood from our previous neeting
at the pretrial that at the initial phase M. Kaltofen's CV woul d be
entered into evidence and | would get the opportunity to
cross-examne M. Kaltofen on his qualifications and nethodol ogy.

THE COURT: That's exactly right. Plaintiffs wll offer,
introduce, and file into evidence the CV of this wtness.

MR TORRES. Yes, your Honor.

THE COURT: If he would be called, he would testify
substantially the sanme as the CV. | wll accept him 1'Il accept
the CV into evidence. Let's cross-exanm ne, please.

THE DEPUTY CLERK: Do you want it marked?

THE COURT: GCentlenen, wait outside until we call you.
What's the mark of the CVv?

MR. PENTON: The CV is P1.

THE COURT: | wll receive it into evidence, and
cross-exam ne on qualifications.

TRAVERSE EXAM NATI ON

BY MR M LLER
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Q ©Good norning, M. Kaltofen.
A.  Good nor ni ng.

Q M. Kaltofen, as | understand it, you're here to testify about

fingerprinting oil; is that correct?

A. That's one of the things I'll testify on, yes, sir.

Q Now, fingerprinting oil, that's a type of chemcal analysis, is
it not?

A It's a review of chem cal analysis.

Q M. Kaltofen, you're not a degreed chem st, are you?

A. | have a degree in general engineering with a concentration in
chem stry.

Q Do you have a Ph.D. in chemstry, M. Kaltofen?

A No.

Q Do you have a Ph.D. at all?

A No.

Q Do you have a masters degree, M. Kaltofen?

A. | do not.

Q M. Kaltofen, have you witten any peer reviewed articles on the
chem cal analysis of an oil spill?

A In ny work as a |icensed professional engineer, civil engineer
and chem st, | do not generally wite peer reviewed articles.

Q So the answer is no, M. Kaltofen?
A. That's correct, sir.
Q M. Kaltofen, | did a Lexis-Nexis search of your nanme and you

have a rather unique nanme, Marco Kaltofen, so don't think | picked
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up any other Marco Kaltofens out there. And what | picked up, M.
Kal tof en, was four tines in which your name was referenced in cases
around the country. One case was a Lavar (PHONETIC) case that |
referenced in ny opening statenent. Is it true, M. Kaltofen, that

you testified either live or by affidavit in the Lavar case?

That is the case in Mbile that you nentioned?
Correct.
Yes.

And the issue in that case was nercury contam nation, correct?
| don't think it was related to the Mirphy case.

It was nercury contam nation?

> o » O >» O >

Ch, nercury, I'msorry, | didn't hear you. It was related to
mercury contam nation, that's correct.

Q And oil spills weren't an issue in the Lavar case, correct?
A No, sir.

Q Another case | picked up you testified in was called Acres v.

United States, the site was 2003 W. 23531398. And that case

involved Sarin and Mustard gas. Do you recall that, M. Kaltofen?
A Yes, | do.

Q That didn't involve crude oil, did it?

A. No. That case was related to nethod validation and the gas
chr omat ogr aphy depi ction of chem cal weapons at |ow | evels.

Q And in that case you were referred to as an expert in air

nodel ing; is that your recollection?

A | don't believe, no, sir.
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Q What do you think you were referenced as an expert, what field?
A O course | can't say what others say, but | have not put nyself
forward as a professional air nonitor, excuse ne, air nodeler.

Q Do you recall how you were admtted as an expert in that case?
A \Well, of course, | amnot returning so | don't know all of the
details, but I was asked to testify on ny know edge of chem stry and
chem cal detections, particularly in the environnent; and al so the
detection at low |l evels of certain chem cal agents in air sanples,
as well as general information about nethods, including gas

chr omat ogr aphy, flane photonetric detection and gas chromat ography,
mass spectronetry.

Q Another case | picked up, M. Kaltofen, in which you testified

was the in re: NIBE Products Liability Litigation, reported at 209

FRD 323. And | think that case by it's owmn title dealt with a
product NMIBE; is that correct?

A, You know, | don't recall that case. Do you know the date?

Q | don't, | don't have it offhand.

A It may be that | produced sone docunentation that was used in
that case, but | don't recall particularly, specifically testifying
in person about NMIBE -- the gasoline additive, correct?

Q | think the case referenced test kits, you supplied an affidavit
concerning test kits?

A I'msorry, | don't recall the particulars. |If you had that date
| coul d obviously | ook that up.

Q The last case in which | found your name was Ruffin v. Shaw, 149
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F.3d 294, and that case involved toxicity in carpet. Do you recal
your involvenent in that case, M. Kaltofen?

A Actually that may be what the case involved, | am not a
toxicologist. In that case | was asked to testify about gas
chromat ogr aphy, mass spectronetry and the analysis of certain
chemcals that are used in synthetic textiles.

In this case by gas chromatography, nass spectronetry,
this is the same type of instrunentation that we're tal king about in
this case.

Q M. Kaltofen, nmuch has been nade in opening and in the briefings
before the court on the fact that you use the ASTV nmethod in this
case to fingerprint oil. |Is that correct, M. Kaltofen?

A. \Wether or not it's been nmuch, it is, in fact, one of the
references | used in determ ning the chem cal instrunentation that
we woul d be using for this work, yes, sir.

Q What ASTV nethod did you use?

A.  The ASTNV nethod is the gas chromatography, the nmass spectronetry
met hod, and this is a nethod that is referenced by the U S. Coast
Guard Marine Safety Laboratory, and actually it references a
relatively |arge nunber of ASTN nethods.

Q ASTV net hods, they have method nunbers attached to them

A Yes, sir.

Q Do you know what nethod nunber is attached to this?

A, There was 3328 and | believe it was 5729, but | don't know the

exact nunber.
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Q Do you know the title of ASTV nmethod 33287

A. No, not as | sit here.

Q Are you aware that title of ASTNV nethod 3328 is Standard Test
Met hods For Conparison of Waterborne Petroleum G| By Gas

Chr omat ogr aphy?

A Yes, that fits ny recollection of the nethod, yes, sir.

Q M. Kaltofen, | am surprised to hear that because | thought you
used a nethod that only dealt with or that pertained to terrestrial
oil spill events?

A.  The nethodol ogy that | used was gas chromatography flane
ionization to devel op a chromatogram which essentially gives you the
fingerprint of the petrol eum product that you are trying to trap to
do the zone nmapping, as well as GC and mass spec detection and that
gives you nore of a detailed picture of the individual chemcals
that are present.

And this nethodology is applicable to both the waterborne
and terrestrial conmponents of an oil spill. There will be
differences in how sanple handling is perforned, and that's one of
the things that you will pick up fromthe nmultiple references that
we' re tal king about, but the instrunmentation is the sane.

Q So as | understand your testinony, you're saying ASTNV 3328 is
applicable to both waterborne and terrestrial oil spills, correct?

MR. LAMBERT: Excuse me, your Honor. | think that --

THE COURT: W nmay be going over fromthe standpoint of

qualifications. You can go into that when you have himon cross.
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MR MLLER That's all | have. | tender the w tness back
to M. Lanbert.

THE COURT: You can redirect if you need to.

MR, LAMBERT: Sure, just a couple of questions, your
Honor .

RE- VO R DI RE EXAM NATI ON

BY MR LAMBERT:
Q M. Kaltofen, have you been involved froma | aboratory
standpoint with the testing of crude oil ?
A Yes.
Q And would you explain to the court what your function has been
with regard to fingerprinting crude oil?
A Well, in addition to working as a licensed civil engineer, it's
al so been ny experience to work in a nunber of chem cal testing
| aboratories. | was also the director of an environnental testing
| aboratory where | was responsible for all aspects of testing,
including testing crude oils.

And anong our clients and projects that | was the | ead
i nvestigator on were the detection and neasurenent of crude oils in
Kuwait, both terrestrial and nmarine, after the first Qulf war. Also
the detection of fuels and oils related to the culture of an
Antarctica science base. Also a relatively Iarge nunber of much
smal l er projects that ranged fromlooking at refinery wastes from
facilities |like the Exxon Baytown facility and others along the

Houst on ship channel and Gul f Coast.
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|'ve also worked with the detection of crude oils, as well
as drilling fluids, that were related to offshore oil investigations
at CGeorges Bank in New England for the research |aboratory out of
Bost on, Massachusetts, as well as petrol eum production platforns in
of fshore waters in the southeastern United States and ot hers.

MR LAMBERT: Your Honor, at this point we tender
M. Kaltofen as an expert in civil engineering wwth a specialty in
chem cals, particularly with regard to fingerprinting oil

THE COURT: The court's required to nake sone anal ysis,
it's called a Daubert analysis or 702 analysis of the w tness'
qualifications, as well as whether or not his testinony is based on
proper nethodology, is relevant to the facts of this case. There is
some question as to the depth of the analysis that could or should
be made during a class certification hearing.

| made the analysis prior to this, |I've had an opportunity
to review the docunents, his opinion as well as his CV, as well as
listen to his qualifications as he explained themto the court. |
feel that he is qualified to testify and that he's used proper
met hodol ogy, and also that the issues with regard to the cl ass
certification hearing he intends to testify are relative, therefore,

and wll accept himas an expert under 702. You nay proceed,

counsel .

MR. LAMBERT: Thank you, your Honor. Your Honor, 1've got
up to the board here, or on the screen, hardly visible. [Is your
Honor ' s
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THE COURT: It's alittle better.

MR. LAMBERT: -- nonitor better?

THE COURT: Yes. Yours, too.

THE WTNESS: | can see mne, your Honor.

MR LAMBERT: Let ne do it this way, let me drop back into
some ol der technol ogy.

THE COURT: He can draw on his nonitor and you can print
it there if you need to.

MR. LAMBERT: Let's see if we can get this ELMO rolling
here, your Honor.

THE COURT: W are going to have to pull this down in
order to do that.

THE DEPUTY CLERK: | will have to take the conputer off,
is that okay?

MR, LAMBERT: There we go.

MR MLLER  Your Honor, we have an objection to the use
of this exhibit. | just realized it relies upon information in an
underlying exhibit that has not been admtted into the evidence.
That was Plaintiffs' Exhibit 12, which is one of the ones that
M. Penton said he w thdrew

In particular, your Honor, | think this exhibit contains
sanple points, that | am assumng has test related data, that we
only saw |l ast night. The sanple material did not have any
relationship to an address, so it really was neaningless data to us

because it was not connected to an address. And that is the reason
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why we objected to Exhibit 12 and it is not admtted into the
evidence, and this summary exhibit or nmap is based upon evi dence
that's not being admtted so we object to that, too, your Honor.
MR LAMBERT: Your Honor, the data that's contained at
each of these sanple points has been part of production that was
made to the defendants a long tine ago. Sanple point 60 which I

guess is the one we're tal king about, this one right here

(1 NDI CATI NG) .
MR MLLER | can tell you which ones we're talking
about. It's the addresses of the class representatives. Their

properties were tested Decenber 13th and 14th, and we did not see
the test results until last night. And the test results, it |ooks
like it's about 23 sanples, not 23 |ocations but 23 sanples,

mul tiple sanples per |ocation, does not link the sanple in the test
report to the address. So | have no idea what test results go wth,
for exanple, the 4028 Haml et address, the 721 West St. Bernard

H ghway address, sone these to the east, too, your Honor. | don't
know what data goes with that.

THE COURT: Let's use the other, the one that you had up
t here.

MR LAMBERT: Your Honor, it doesn't go out that far. And
| can -- | amnot sure if | understand the objection though, your
Honor, because the lab results which were submtted, and I wll put
themup on the ELMO, this is the sanple data for point 60. |If

you' Il see right here, two second sanple point, point 60, here is
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the Al pha Lab data sheet, it shows that it was a soil sanple and it

gives the particulars, and it was presented to the defendants sone

ti me ago.
THE COURT: | thought you all had worked out these
probl ens?
MR. LAMBERT: | did, too.
MR MLLER | saw these denonstrative just a few m nutes

ago, your Honor. And I'd assunmed that we are not going to show a
denonstrative that had informati on based upon exhibits, evidence
that was not in evidence.

THE COURT: Let's figure out a different way of presenting

MR. LAMBERT: Al right. Excuse nme, your Honor, | need to
take a second. Your Honor, | don't know of any other way to do this
except to identify the locations and the sanple points.

THE COURT: | thought we introduced nost of the exhibits.
There are no exhibits that you can use that have already been
i ntroduced into evidence?

MR MLLER M. Lanbert, | think it's on the map behind
you, the two maps behind you has the sanple points on it, and |
think we have that scanned into the conputer.

MR LAMBERT: Well --

MR MLLER That's the one that has the sanple points
that | know the addresses of. The one he just put up has additional

addr esses.
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THE WTNESS: Can | see that so that | can identify that
map?

MR LAMBERT: Yes.

THE WTNESS: This is the same map that is |inked by the
addr esses, sanple nunbers, and GPS coordinates on ny sanpling field
notes that have been on that docunent web site for, oh, a couple of
weeks now. | believe we actually discussed this at ny deposition.

MR. LAMBERT: We did.

THE COURT: Let's use that nap.

MR MLLER W're fine with that, your Honor.

BY MR LAMBERT:
Q Oay. Now let's go back to the -- M. Kaltofen, let ne ask you,
if you can, please --

MR. LAMBERT: And this is going to be awkward, your Honor,
because I amnot -- let ne ask.

BY MR LAMBERT:

Q Let me ask you, if you can, to identify the |ocation that
represents sanple No. 1, and let ne just so you and | can

comruni cate, you can use this map. And I'Il put the docunents that
are related to it up on the ELMO

A That's fine. Starting with sanple No. 1. --

THE COURT: Wiy don't you give ne sone background, who
made the sanples, where were they nmade, how were they made, things
of that sort.

BY MR LAMBERT:
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Q Beginning with 11, which is if you'll point toit, and I wll

gi ve you a pointer.

A, Thank you. 11 is in this location. This is 2309 Benjamn
Street. W have a series of sedinent surface soil and other sanples
fromthis location. These were the set of sanples that were
submtted for the, and pardon ne if it's too many acronyns, from a
GC-FI D, GC nmass spec testing --

Q Just so we go through those acronyns, GC is gas chronat ograph,
GC-FIDis?

A.  Gas chromatography flane ionization detection. That tells you
what nost people call the pattern, the fingerprint, the picture
that's essentially unique to the m xture of different chem cals that
you' re seeing.

And the second one is GC nmass spec, which stands for gas
chr omat ogr aphy nmass spectronetry; and what GC nass spec does is it
goes beyond the first nethod GC-FID and it actually creates a
fragmentation pattern, an ion pattern that is essentially unique for
each different chemcal. The first tells you relative anmounts and
sonet hi ng about the chem cal nature of a conplex m xture. GC nass
spec goes a little further and gives you an identification for each
and every chem cal that you mght have in that mxture. So for
t hese sanples we're doing both of these for each anal ysis.

THE COURT: D d you do the sanpling yourself?

THE WTNESS: | did the sanpling personally for | believe

just about every sanple that we're going to discuss here. There is
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a small nunber of |ocations that were sanpled pretty much the sane
time | was in Siberia on another job and unavail abl e.

So the first, | believe it's the first 11 sanples or 11
sanpl e |l ocations were coll ected by soneone el se but anal yzed by the
sanme |l aboratory that did all of the other work.

THE COURT: How did you target the areas?

THE WTNESS: Wen | was targeting the area the thing
was | ooking for was is the sanple going to answer the question how
far did Murphy crude oil go? So it was an attenpt to try and
determ ne whether certain areas, certain general areas had, in fact,
been i npacted by Mirphy crude oil.

Since the crude oil analysis |ooks different by GC FID and
GC mass spec | knew that | could use those two techniques to
di stingui sh between the different possible petrol eum products that
m ght be in these |ocations.

BY MR LAMBERT:

Q M. Kaltofen, | think the court also wants to know how did you
pick it; in other words, did you use visual and then did you use
anal ytical nethods after that?

A. | understand. |In picking the locations, one, | wanted to get
t he geographic dispersion so | wuld tell where the Mrphy crude

i npact essentially stopped predom nating and where it stil
predom nat ed.

And also | wanted to collect a sanple that was going to

actually retain the petrol eum products, so | would tend to | ook at
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things |ike sedinents and soils and biol ogical sanples that even if
you don't see visible petroleumthose are the kind of materials that
will actually retain it.

Also there are sone surfaces that retain staining fromthe
petroleum You can actually tell the difference fromthe feel for
the nost part between petroleum stain and then just a waternmark that
you see at a lot of different locations that isn't related to
petroleum Visual you really can't tell the difference between the
different types of fuels and petroleumjust on the stain, but | know
that | can collect that sanple, take it to the lab and then tell the
difference. That's how | chose those surfaces.

Q M. Kaltofen, explain to the court how you can tell the

di fference between what's been referred to sonetines as a bathtub
ring that doesn't have petroleumin it and one that does?

A, That's part of the visual observation, it's not based on

chem cal testing. The watermarks that you see usually |eave behind
a lot of small biological materials, small pieces of grass, plants
and clays. Cays that are easily suspended in the top of the water
colum. Those tend to be dry, powdery, dusty, they break apart,
they tend to be easy to renove from non-porous surfaces |like poles,
wood, fences.

And then for the petroleumrelated stain it tends to be
nore tenacious, it's harder to renove. Sonetines it's darker but
not always; sonetines it wll have a drip pattern but only when it

was at a higher level. It also -- | was using laytex gloves and the
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petrol eum would tend to bind sonmewhat, adhere to the surface of the
| aytex gloves. So as the watermark stain, you could put it on your
gloves and wipe it off easily; the petroleum stain wuld actually
tend to | eave a dark brown snudge.

So those were sone of the things | used to aid ne in
maki ng vi sual observations about where | was seeing fuel and
petrol eum stai ning and where | was just seeing the waternarks.

BY MR LAMBERT:

Q Now, once you've determ ned that you have a petrol eum product
then you have to go to the analysis or |aboratory analysis to
separate sone refined product, for exanple, fromcrude oil; is that
fair?

A \Well, the biggest thing that's happening is crude is different
in a very basic way fromrefined products. Crude oil is a very
conmplex m xture of lots of different hydrocarbons, chem ca

conpounds contai ning carbon and hydrogen. The refined oils by their
nature are a subset of the crude oils. The gas chromatography flane
ionization detection will actually divide your sets of conpounds by
how many carbons they contain, things of that pretty quickly tend to
come up first, things that evaporate slowy cone up |ast.

But when you | ook at crude oil wth the GCFID, you see a
wi der spread of a |larger set of different conpounds, different
nunber of carbons and different weights of evaporation. Refined
products like lubricating oils, gasoline will have a different

carbon rate. D esel fuel is just a subset of the crude oil, and you
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will see that the ends of the chromatogram that are present for
crude are mssing for diesel, lubricating oils.

In different weights you'll see the sane thing, it's a
narrow range. Gasoline is nmuch nore volatile, gasoline is actually
a synthetic product where you change the crude oil. That woul d be
much nore represented in the beginning of your chromatogramrather
than spread out |ike crudes.

So this is how | used GCFID to distinguish between all of
the different types of petroleum That's not a field test.

MR. LAMBERT: May | approach, your Honor?

THE COURT:  Yes.

BY MR LAMBERT:

Q M. Kaltofen, I would like for you, if you would, please, to use
this easel and you can cone on down here, and I would like for you
to draw a graph that shows the gas chromatograph and show the court,
if you would, please, a representation rough, of course, of a crude
scale. O if you would prefer, here is your sanple data --

THE WTNESS: It's just as easy to do it from nenory.

This is relatively generic and | will keep it tuned to what we're
actual |y doi ng.

THE COURT: Al right.

THE WTNESS: The way it's divided is it's done over tine,
we call this retention time so we will start here. You inject your
sanple, which is your petroleumdissolved in a solvent. It goes

into a colum. Gas noves through, pushing it through the colum and
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the colum holds on to the petrol eum products but it lets go of the
nore volatile ones first, they conme out of the colum first.

And as they cone out we have a detector, a flane
i oni zati on detector where you use a flanme, nass spec detector, nass
spectral instrunment. As they conme out of the columm and the
detector sees them they start to nmake a series of peaks like in an
EKG  The higher the peak generally the nore nmaterial you have
present .

Soif | start to do, say | inject what's called NIBE, if I
injected pure MTBE it would | ook sonething like this. And I am
ignoring a few things just to make this easy. Pure NIBE you see one
peak (W TNESS DRAWS.) .

If you had a m xture of NMIBE and Decane, when you see a
chromat ogram a second peak woul d appear. The nass spec w |
actually hit these with an electrical potential essentially and
cause the chemcals to fragnent and then we see the fragnentation
patterns so we know what it is. But for our work two chem cals
first and the second they cone out.

Wien we do crude, because we have a very conpl ex m xture,
sonmething a little different starts to happen. A little sinplified.
Wder pattern, a bunch of unresolved stuff that's underneath here
and peaks that correspond to another carbon, another carbon, Ci, C%,
C%, CYand soon. If we're looking at crude oil we get the spread.
If we're looking at diesel, you'll just see that range. |If you're

| ooki ng at gasoline, nost of it will conme off here. So thisis a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

44

techni que we use to separate themout. (W TNESS DRAWS. )

If you're looking at two different chronatograns, keeping
all of this in mnd, and I'"'msorry this is getting busy, if soneone
coll ects an unknown sanple, | have no idea where it cane from it's
a petrol eum conpound, we run it through the GC-FID analysis. If it
comes back and | ooks like this, we will start down here, what do you
think that is (WTNESS DRAWS)? Right in the gasoline range. Mich
nmore likely than not that we're | ooking at gasoline and not crude.
And that's how we do it.

THE COURT: How do you know it was Murphy's crude?

THE WTNESS: Wen you | ook at the crude oil with a mass
spec we're getting a lot nore data. Not just the pattern that you
can conpare to other crudes but you get concentrations of i ndividual
conmpounds, you start to see certain marker conpounds appearing in
both your sanples and in the crude sanples. So that's how you woul d
di sti ngui sh crudes.

But we al so have the benefit of being out in the field,
and there are normally far fewer sources of crude in a nei ghborhood
than all of the other different types of fuels. So when you see the
wi der crude pattern, people don't keep crude oil in their cars, they
don't keep it in their hones, so the physical setting gives you a
ot of information about where it cane from And that's also where
you |l ook at things Iike preferential pathways that material is going
to nove, it's going to follow the water as the defendants said.

That wi nd, water, and so on, topography wll start to nove the crude
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to certain areas, we're going to be able to see that.

There are a few other issues |ike weathering, certain
things will start to evaporate, those things happen. Together they
hel p you identify when and possibly where the material canme from

We have markers that are the chem cal constituents,
| ocation, physical alteration, preferential pathways, all of those
t oget her give you the area where you find a specific crude source.

Are we done up here?

MR. LAMBERT: Just for the record | amgoing mark the
exhibit --

THE COURT: And if you could, just so we understand. The
hori zontal scal e going across the bottom where you' ve drawn these
peaks, that represents different tenperatures at which these
conponents of crude oil burn?

THE WTNESS: Well, we use both tine and tenperature with
t he gas chromat ograph because there is a huge difference between how
fast sone of these cone out, they will not wait |onger, but they
will keep raising the tenperature so that it will drive off even the
| ess evaporating conpounds. The heavier conpounds will still cone
of f because the tenperature keeps going up.

BY MR LAMBER

Q Now, in the process of your investigation, M. Kaltofen, did you
find that the crude oil in tank 250-2 based on the information that
you reviewed contai ned nore than one, let's say, type of crude,

Arabi an nedium Nigerian |light, sone Russian conponent and so on?
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A. There are a couple of different patterns that | see from GC FID
fromon-site sanples that are directly adjacent to the tank. And
these two patterns cone fromdifferent weathering, rainfall and
evaporation, and to a limted extent biodegradation wll start to
change the pattern fromthe original crude.

So, yes, | see a couple of different patterns, and those
patterns reappear when |ooking at sanples that are in the area that
| bounded on the map. In terns of determ ning the individual
sources of crude oils and what field they're fromand what country
they're from that's what you do with the GC-NS data, but ny basis
for determining that there are different crudes present while it
could be done fromthe GC mass spec, | haven't done it that way. |
understand from other testinony that the crudes were a m xture, so
obviously the different marker conpounds that are present are going
to be mxed in there as well.

MR. LAMBERT: And, your Honor, we will just ask that that
be marked as Kal tofen 107.

THE COURT: Anything with him just put that as an A

MR LAMBERT: That woul d be good.

THE COURT: \What is the nunber?

MR LAMBERT: Kaltofen 107. 107, Judge.

THE COURT: (Ckay. Let it be admtted.

BY MR LAMBERT:
Q Do you have in your data an exanple of your source sanples?

A.  Yes, | do.
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Q
A
Q
A
t he
Q
your

A

Let nme ask you --
They' re designated 69 to 76
Just take one out.
Il will pull one out. This is the first one 68(b) which is from
tank farm
Now, M. Kaltofen, does this show a distribution consistent with
expl anation of a wi de spectrumfor crude oil ?
Yes, it does.
THE COURT: \What is the vertical axis on this graph?

THE WTNESS:. The vertical axis is a response on the

detector. The flame ionization detector is actually creating an

el ectric current that is proportional to the nunber of petroleum

nmol ecul es that are crossing at that exact tinme. The bottomaxis is

t he

tinme, the top axis is the nunber of units in the detector.

BY MR LAMBERT:

Q

Is this what sonetines is referred to as a light end, the

gasol i ne range?

A. That area is the light ends, that's correct, that's where you
will find the nore volatile elenents, nore volatile conmpounds |ike
gasol i ne.

Q And that's in weathering, this is what you would expect to
change?

A.  Those are sone of the things you' re going to lose first, that's
correct.

Q And then over here are the heavier ends (1 ND CATI NG ?
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A. That's correct. That's the stuff that evaporates the | east.

Q And what is this little hunp right here (I ND CATI NG ?

A. That little hunp that you see in the mddle is essentially an
unresol ved conpl ex m xture of hydrocarbons, nmeaning it's a group of
hydrocarbons that are comng off at such simlar tines that they are
not resolved, they are not divided into separate individual
conpounds.

Q Let me ask you to take a look at this sanple, which is -- nake

sure | got the right one.

A That looks like 11 to ne.

Q Yeah, it is. It is, in fact, 1l and that's from 2309 Benjam n?
A, That's correct.

Q And this is its analysis?

A, That's correct.

Q And explain to the court, if you would, please, howthis
analysis leads -- first of all, is it your opinion that this

represents an anal ysis of Mirphy crude?
A Yes, it is.
Q And would you explain to the court how you reached that
concl usi on?
A. W are essentially spanning the sane range of carbon conpounds
at this location. This location is also directly adjacent to the
canal, the main east-west canal that boarders St. Bernard.

THE COURT: We're tal king about the Industrial Canal at

that point, is that what he's tal ki ng about ?
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MR, LAMBERT: He's tal king about the Arpent, your Honor,
t he 40 Arpent.
BY MR LAMBERT:
Q And where is that |ocation, the Benjamn | ocation?
A. That location is right here (1ND CATI NG .

MR. LAMBERT: This, your Honor, let nme ask -- just one
second.
BY MR LAMBERT:
Q M. Kaltofen, can you identify the location of this particular
No. 2, 60S?
A, 60S is here (I ND CATI NG .
Q On that map, which we're going to mark --

MR MLLER I'msorry, is there an exhibit nunber for the
house picture?

MR. LAMBERT: No, this one right here (1 NDI CATI NG .

THE COURT: Do we have that map on CD or anything?

MR LAMBERT: This particular map, yes, your Honor, it is
on a CD

THE COURT: Wuld it be easier to just put it up and |et
hi m mark the addresses on it?

MR. LAMBERT: | amafraid to try but I wll try.

THE COURT: Wat's the nunber?

MR LAMBERT: That wasn't ny job, your Honor, | have to
get that.

THE COURT: W have to speed it up alittle bit, folks.
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MR LAMBERT: Yes, your Honor.

THE WTNESS: Your Honor, am | allowed to be of
assi stance?

THE COURT: Can we pull this up?

THE WTNESS: | originally entitled that electronic
version of this map as plot of sanple locations, it's a PDF.

MR LAMBERT: Your Honor, if | could suggest. This
particular book with the map that | tried to use in the first place
is nothing nore than that map extrenely sinplified, and each tab has
the exact things that I am now doing on the ELMO in a paper form

THE COURT: The issue really is | guess one of |eading,
but we're taking too long to get to the sane point. He is going to
draw the addresses on it, we can do it that way or we can do it the
easi er way of noving them

So | understand your objection of leading, it's the first
time you' ve seen it, but to nme it seens to be the easiest way of
doing. W don't have a jury, | understand the situation, | wll
overrul e the objection.

MR MLLER | will point out though, your Honor, that
there are certain plots on that map that | have never seen test
results for as it relates to sone addresses, so | ask the w tness
not be allowed to testify to those particular points on the nap.
"1l identify those as they conme up for your Honor's assistance.

THE COURT: 1'Il consider that or |let you cross-exan ne

himon that. Let's nove, please.
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MR LAMBERT: Your Honor --

THE DEPUTY CLERK: Does it have a nunber, Judge?

MR. LAMBERT: W're going to nmake that Kaltofen 3.

THE COURT: Let's use it and |I'll decide whether or not
everything cones in or whether we extract some of it.

MR MLLER Hold on, your Honor, we just electronically
got up that map so our problem nmay be solved. There it is.

BY MR LAMBERT:

Q Can you give ne the address, please, of this location which is
No. 2 on the Kaltofen 3 sinplified version map, and it's No. 3

tab -- I"'msorry, it's tab 2 in the book, which is 60.

THE COURT: He is tal king about 1619 --

THE WTNESS:. | understand. Do you want to go through
these one at a tine? The judge has his copy, | have m ne.

MR. LAMBERT: Yes. And if you would put the address first
and refer to it by the tab nunber.

THE WTNESS:. Yes, | can do that. And do you want to go
t hrough these fairly quickly one at a tine?

THE COURT: Yes, | would like you to do that.

THE WTNESS: Al right. So what we're going to do
generally is if you look at the map wth the heavy blue Iine, we're
starting at 11, which we have already | ocated, and we are generally
goi ng countercl ockwi se around that perineter. W are |ooking at a
series of sanples where we had petrol eum hydrocarbon detecti ons and

where we were also matching the GC-FID pattern to on-site materials
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that we had at the Murphy QI facility.

So |l will go through the different itens fromthe boundary
area first and conpare themto sone of the on-site Mrphy sanpl es.

So Tab 2 is 1619 Center Street. The first page in that
tab shows a series of analyses, the second page is the actua
chromat ogram where you see the distribution of different petroleum
hydrocarbons that are present. Again, we are looking at a fairly
wi de range, there is a lot of information here; but what we're al so
| ooking for is the |location of these unresolved conpl ex m xtures,
t hese broader peaks, in addition to the |arge nunber of different
size and wei ght and evaporation hydrocarbons that are going to be
present .
BY MR LAMBERT:
Q M. Kaltofen, let ne ask you to respond to a couple of questions
about nunber -- we're on No. 27
A Yes.
Q And be brief. Does this represent a broad spectrum which woul d
equate to a crude oil ?
A This is what we woul d be expecting froma crude product, yes,
Sir.
Q And in the 45, 50 range, do you see a little hunp?
A Yes, | do.
Q Is that simlar to the hunp that you observed in the sanples of
crude right near the tank?

A. Again, that's a pattern that we see over and over again from our
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sanples that are within the boundary.
And t he address?

That address is 1619 Center Street.
Let's go to No. 3.

If I look at No. 3 --

The address pl ease.

721 West St. Bernard and Tri o.

o >» O » O > O

And woul d you point to it, please, on the map behind you
Kal t of en No. 107.

A 107, this screen isn't really big enough. 1It's right about in
this area here (I ND CATI NG .

Q And if you refer to the chromatograph in that section.

A. | amlooking at chromatograph in that section. This area is one
of the sanples | drew outside of the boundary. Again, because there
was an issue of whether or not this is the predom nant source of
contamnation and | didn't have the scientific data to put that area
wi thin ny boundary.

Q But with regard to this particular chromatogram does it
represent a crude oil?

A It's simlar in pattern but it was, for ne this was an equi vocal
| ocati on.

Q Is that outside of the blue Iine that you' ve drawn?

A | drew that outside of ny blue line. |If fact, that actually
visits the issue of relying on EPA data as well. EPA had a series

of sanples that were very low in overall petroleumcontam nation in
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areas near there.

Q Let's go to tab 4.

A Tab 4 is ny sanple No. 5, that's 221 West Judge Perez. That is
this area here (I ND CATI NG .

Q Wuld you point to it on 107 --

MR. MLLER  Your Honor, that's one of the scientific
results that |1've never seen before until last night. You will note
that the printout at Tab 4 has a tine on it of January 5th, 2006.
And while | was provided this particular sheet of paper |ast night,
| was never given the address that that sheet of paper goes to. And
therein lies ny problem

And | would also add that this docunent that's here at Tab
4 was contained within Plaintiffs' Exhibit 12, which has not been
admtted into evidence and was specifically w thdrawn from being
admtted into evidence.

BY MR LAMBERT:

Did you keep field notes?

Yes, | did.

And were those field notes presented to the defendants?
Yes, they were.

And did those field notes have on themthe sanple nunbers?

> o >» O > O

Sanpl e nunbers and addresses and GPS coordi nates for where these
sanpl es were coll ect ed.
Q As well as the circunstances under which the sanples were taken?

A That's correct.
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MR LAMBERT: Your Honor --

THE COURT: |1've overruled the objection, let's nove on.
BY MR LAMBERT:

Q Go ahead. And if you would, please, refer to, let's just use
t he graph, does the graph at that location -- and again, the

addr ess?

A. The address at that |ocation is 221 West Judge Perez. Once
again, we are |looking at the wider pattern of a crude oil.

| am going to nove on to No. 5. 5 is 2709 Dauterive
Drive, and that is --

MR. MLLER  Your Honor, again this is another one we have
never seen until last night, so | wuld [ike to nmake ny objection on
t he record.

THE COURT: Al right. | wll overrule the objection.

THE WTNESS: That's at this |ocation --

MR, LAMBERT: Just so the record is clear, your Honor,

t hey' ve had these for a long tine.

THE COURT: | understand you gave themthe notes with the
addresses and that's in the record.

MR LAMBERT: Yes.

MR- MLLER | have never seen the printout, that's ny
pr obl em

THE WTNESS: And just for speed, I"'mgoing to say it's
the sane discussion as with the previous sanpl es.

BY MR LAMBERT:
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Q If you take, No. 5 now, just |ook at gas chromatograph if you
woul d, pl ease.

A Yes.

Q Does the hunp appear?

A. W have the sane hunp, but here an interesting thing happened.
We had been using Al pha Laboratories for our work up until the point
we finished collecting sanples fromthe Murphy Gl tank farm W
were actually required by Al pha Laboratories --

Q Let me ask you a series of questions on this, if you would,

pl ease. This is pertinent, your Honor. Al pha Laboratories, that's
Al pha Wods Hol e Laboratories?

A. Al pha Wods Hole or Al pha Laboratories, they're both the sane
organi zati on.

Q And that was the laboratory that you initially used to analyze
the sanples; is that correct?

A That's correct.

Q And would you tell the court, very briefly, what transpired with
regard to the Al pha Labs analysis of sanples for the plaintiffs?

A. Al pha Laboratories inforned ne that at the request of one Scott
Stout that they would no | onger accept ny sanples or performthe
anal yses for this project and that | would have to find another

| aboratory to do the work I wanted to do.

Q Wat reason did they give you?

A Apparently Scott Stout had inforned themthat --

Q The court doesn't know who Scott Stout is at this point.
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MR MLLER  Your Honor, | amgoing to object, this is al
hear say.

THE COURT:  Sust ai ned.

THE WTNESS: Let nme say then that --

MR. LAMBERT: No, that's it.

THE W TNESS: Excuse ne.

MR. LAMBERT: Your Honor, just so the record is clear, we
were using the sane | aboratory as the defendants --

MR. MLLER  ojection, your Honor, he is testifying.

THE COURT: Sustained. | understand the issues.

MR, LAMBERT: The reason | ampointing it out is because
the scales are different and the graphs are going to look a little
different, but it's the sanme basic stuff.

THE COURT: Just ask himthe question.

BY MR LAMBERT:

Q Does the graph represent crude oil?

A It does.

Q And in your opinion does that crude oil fingerprint to Mirphy
crude oil ?

Yes, it does.

And let's go onto the next tab, No. 6.

Next tab is No. 6.

Addr ess pl ease.

> o »>» O >

2804 Vol pe Drive. And that location is right about here

(I NDI CATING . Again the sanme answer, we see the sane pattern on the
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GC-FID chromatogram it's al so acconpani ed by a photograph of the
| ocati on where the sanple was col |l ected.

| f you woul d, please, go on to No. 7.

Tab 7 is 2309 Ventura Drive.

Does the --

That is here (1 NDI CATI NG .

o > O > O

Does that gas chromat ograph equate in your opinion to Mirphy
crude oil ?

A. Once again we see the sane pattern, yes, sir.

Q And the next address, please, No. 8?

A.  The next sanple No. 8 is --

MR MLLER  Sane objection, your Honor, we only got that
| ast night with no address reference.

THE COURT: Overrul e the objection.

THE WTNESS: 2101 East Judge Perez. And understanding
now we are using a different machi ne, again we have that pattern
mat ch.

MR. LAMBERT: Your Honor, you recognize the different
scal es?

THE COURT: | do.

BY MR LAMBERT:

Q No. 9, please, the address?

A No. 9 is 2029 Judy Drive.

MR MLLER | renew ny objection on that one, too, sane

basi s.
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THE COURT: Sane ruling.

THE WTNESS: This is the |ocation, again we have the sane
GC-FID. This is one of those sanples, your Honor, that | nentioned
| didn't personally collect.

MR, LAMBERT: Your Honor, with regard to sone of the
timng of receiving sonme of these materials, that's the reason why |
tried to put in the evidence with regard to why we sw tched
| aboratori es because that caused delays and we had no problemw th
using the sanme lab, it's not our fault.

THE COURT: | don't have any problemw th your asking him
whet her or not the sane | aboratory was used and whether or not the
graphs are the sane or whether or not the results are different or
change or affected in any way the tine.

MR. LAMBERT: | understand. Let nme do that.
under st and.

BY MR LAMBERT:

Q Wth regard to the |aboratory Al pha Labs, did you have any
objection to that |aboratory being used to do the anal ysis of
plaintiffs' sanples know ng that they were used by the defendants?
A No, sir.

Q And did the switching of |aboratories cause a delay in
connection with receipt of results?

A Yes, it did.

Q And did the switching of results result in a different

appear ance of the graphing which we can see as we | ook through these
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sanpl es?

A 1t did.

Q But is it fair to say that both of those | aboratories results
are equi val ent except for the way they' re presented?

A.  They're conparabl e because we sent sanples fromthe Mirphy QG|
tank farmto be analyzed a second tinme with the different machine,
still a gas chromatograph - nmass spec but sinply not the sane

i nstrunent that had been physically in Massachusetts.

Q Okay. But you're satisfied wwth the new | aboratory's results as
bei ng capabl e of providing you with the data necessary for you to
fingerprint this to Mrphy?

They will do the sane thing for nme, that's correct.

Now, where were we, | think we were on No. 97

| believe we're at No. 10.

That's correct. No. 10, address pl ease.

Address No. 10 is 2700 Debouchel Boul evard.

And on the map?

> o » O >» O >

That is here in this area (1 ND CATI NG .
MR. LAMBERT: Your Honor, the map. Show hi m again,
pl ease.

THE WTNESS: Yes (INDI CATING. And again we have the
sanme GC-FID type of information and again we neet the same pattern
requi renments. W al so have a phot ograph.

BY MR LAMBERT:

Q No. 11, please.
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A Sanple No. 11 is 3313 Ventura, that's here (I ND CATI NG .
MR MLLER  Sane objection, your Honor.
THE COURT: Sane ruling.
THE WTNESS: And again, sane discussion about the
chromat ogram t hat we have from previ ous sanpl es.
BY MR LAMBERT:
Q In your opinion is the oil that you sanpled at that | ocation
Mur phy crude oil ?
A Yes, it is.
Q No. 12, what address, please?
A No. 12 is and there is a page key that goes along with this, but
this is 3817 Despaux, Despaux Drive. And we have simlar discussion
that we had with sone of our other sanples.
Q Does the gas chromatograph represent crude oil?

A Yes, it does.

Q And does it also represent crude oil in your opinion from
Mur phy ?

A It matches the sane pattern to the known Mirphy sanples, yes,
Sir.

Q If this, for exanple, and let nme just ask you this so we can get
it clear -- we can't do that. |If this sanple were a refined oi

like oil froma car.

A Yes.

Q Wat would it look like?

A Well, 1'll describe it. | can provide an exanple.
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Q Just this chart, what would the chart | ook |ike?
A What this chart would ook Iike is you woul d have a nuch nore
narromy restricted series of detections of peaks. And also the
broader unresol ved peak that we've tal ked about woul d appear at a
different retention time. For lighter mxtures, it would be a | ower
boiling nore volatile mxture, it would appear sooner; for heavier
m xtures, it'll appear later, it boils at a higher tenperature. And
it's relatively distinct, you can really see the difference fairly
easily.

MR. LAMBERT: Approach, your Honor ?

THE COURT:  Yes.
BY MR LAMBERT:
Q Take this page if you would, please, and just mark, well, the
marker is too broad, just a pen and draw for me what you woul d
expect to see if this were oil fromthe crank case of a car.
A, (W TNESS COWPLI ES.)

THE COURT: | see it.

MR. LAMBERT: And | amgoing to mark this for
identification as Kaltofen 3, we have 1 -- or is it 27

THE DEPUTY CLERK: W have plaintiff exhibits and 1 is his
CV, three is the book you haven't decided on yet.

MR. LAMBERT: | think we marked this scribble also as
Plaintiff 107 and this is four.

THE DEPUTY CLERK: Excuse ne.

MR LAMBERT: | think this is 3.
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THE DEPUTY CLERK: No, you marked it as 107.

MR. LAMBERT: | think this is 107, this map (1 NDI CATI NG .

THE COURT: That's 107.

MR. LAMBERT: And then this scribble thing, we can mark i
107(A) if you would like.

THE DEPUTY CLERK: How do you have it marked?

MR LAMBERT: Three.

THE COURT: Let's just put 107(A).

MR. LAMBERT: Ckay. Let's do that. And then your next
nunber woul d be two?

THE DEPUTY CLERK: Is it 107(B)?

MR. LAMBERT: | guess so, that would be an easier way to
do it, 107(B).

THE DEPUTY CLERK: Is that admtted?

THE COURT: Yes, let it be admtted.
BY MR LAMBERT:
Q Now, there is a photograph in connection with that particul ar
address on Despaux that shows a mark on the side of a structure.
you see that?
A Yes, sir.
Q And do you believe that mark to have been caused by crude?
A, That mark was readily determned to be petrol eum and not a
wat ermark. And when we | ooked at our sanple analysis it canme back
as Murphy crude.

Q No. 13. Does that pattern represent to you Miurphy crude oil ?

t

Do
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A.  The pattern on 13, yes.

Q And is it in your opinion representative of Mirphy crude oi
being at that address? And I'msorry, | forgot to ask you the
addr ess.

A.  The address was 3921 Despaux Drive. And once again --

Q This is 13?

A Yes, it does.

Q And there is a photograph of a bathtub in that particul ar
address. Wiat is that, if you recall?

That's an interior sanple fromthat | ocation.

And was the sanple taken fromthis |ocation?

Oh 24 1 believe is an interior sanple.

Let's go to Tab 14.

> o >» O >

Fourteen is 3912 Ventura Drive. W're still in the north side
of our boundary area.

Q Let me ask you to point that out on 107 if you would, please.
A. That is this location here (I ND CATI NG .

Q Does that gas chronat ograph represent in your opinion Mirphy
crude oil ?

A Yes, it does.

Q Again, you have that hunp in that 45, 50 area?

A, That's correct.

Q Was there two sanples taken at that |ocation?

A. | repeated a sanple that had been coll ected by another person at

that location, so | have the sane |ocation, two separate sanples,
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one | personally collected, one had been col |l ected by another

i nvesti gator.

Q And did that sanple also turn out to be Mirphy crude?

A W had simlar results, yes, sir.

Q Now, there is a difference in the way these two | ook. Can you
describe for the court, looks like there's a scale difference on the
vertical scale; is that correct?

A Yes, there is.

Q And would you explain to the court those differences?

A Well, the conputer as it gets in the data wll automatically
scale to the highest concentration, highest response factor
conpounds. So we'll get alittle change in that Y axis, that

| eft-hand scale for each sanple. 1In general, obviously the peaks
will be lower, the scale nunbers will be | ower as concentrations go
down. What it allows to do by scaling is we can take very different
concentrations of the sanme material and they should | ook fairly
simlar.

Q Now, when you get a negative sanple what happens? |n other
words, and let's take two exanples, let's say there's no oil at all.
Is that bel ow detection limts?

A W would say that was bel ow the detection limts for the oi
product. You will see that initial solvent peak still, you will see
t he scal e nunbers drop down and all that you're really seeing is
essentially a flat line. You will also | ook beyond the chromat ogram

and | ook at the tabulated results fromthe detector, the actual
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digital information that the conputer gets, you will see those
nunbers drop as well down below the detection limts.

Q Now, M. Kaltofen, when you sanple in a location, is it possible
to sanple a contami nated site and not obtain a sanple that has
contam nation in it?

A, You could find a negative sanple at nost sites for this type of
anal ysis, yes, sir.

Q So, in other words, if we went into a roomthat had

contam nation on the floor or whatever, you could take a sanple from
dust or whatever in the area that was unaffected and get a negative
result?

A.  Yes, you could because you know sonet hi ng about the chem stry of
the material you're looking for. You know that it was waterborne,
you know how hi gh essentially the water reached, so, yeah, you could
find a negative sanple in a location that, in fact, was
cont am nat ed.

Q If you went into a house that was not contam nated wi th Mirphy
crude, would it be possible for you to obtain a sanple that would
equate to Murphy crude?

A Well, that's a horse of a different color. You couldn't

manuf acture the crude on the site. There isn't a household item
that normally contains crude oil

Q So in other words, if you got a positive sanple it's there; but
if you get a negative sanple, it doesn't necessarily nmean it's not

t here?
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A, That's correct.
Q Let's go to tab No. 15.
A Tab No. 15 is 35 --
Q Address.
A -- 25 Pal m sano Boul evard.
MR. MLLER  (bjection, your Honor, that's one we just got
| ast night.

THE COURT: Sanme. And | base ny ruling on 1006, these are
summari es. Counsel has had an opportunity to review the basic
material prior to this and had an opportunity to do so al so.

Let's try to pick up the pace, please, because we have 44
of these, there's got to be an easier way of doing it than one at a
tinme.

MR. LAMBERT: Tell you what, your Honor, let me do it this
way t hen.

BY MR LAMBERT:
Q Is it fair to say, M. Kaltofen, that these various tabs
represent addresses which --

MR. LAMBERT: Your Honor, 107(c).

THE COURT: Let's just have himidentify the addresses.

MR. LAMBERT: Yeah, let's do that.

BY MR LAMBERT:
Q Let's identify the address of these tabs.
A. The renmaining tabs that are on the boundary are the 800 Lapl ace

Street address --
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Q Let's do the tab nunber.

A. Tab 16. Tab 17, 315 West Genie. And those are the tabs that
correspond to the boundary sanples. After that there are two sets
of additional data, the first being the sanples, other sanples of
contam nation that corresponds to Murphy crude. That runs up until,
t hrough tab 35.

So after the first 17 tabs, go 18 through tab 35, these
are other positive Miurphy crude sanples that are taken throughout
this area.

Q But not necessarily on the perineter?

A.  Not necessarily on the perineter and a couple of them are
outsi de the boundary that |1've drawn. But | don't have the data yet
to show or there mght not be the data to show that these

predom nate in those areas.

Q Let's doit this way. Each one of those have a sanple code?

A. Correct.

Q And those sanple codes relate to the flags on Exhibit 107?

A. They relate to the flags on Exhibit -- is that 107? Yes, they
do.

MR. LAMBERT: So, your Honor, these flags have a nunber
and they relate to the tabs in the book after No. 18; is that
correct?

MR MLLER Let nme just nmake ny objection to that
process, because what's in the book includes nore data and nore

graphs than is depicted on Exhibit 107. And the objection goes to
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the data that's in the book that we just received |ast night.

As for the data we received back in Novenber and Decenber
that's on Exhibit 107, we have no objection.

MR LAMBERT: | think that's incorrect, but, your Honor, |
believe they are on that map.

THE COURT: Al right. 1'Il overrule the objection.
BY MR LAMBERT:
Q And with regard to No. 18 through the |ast nunber which is,
what - -
A.  The last nunber in the first of the two groups of data that
foll ow t hose boundary sanpl es.
Q The last one is 447
A \Well, the Tabs 36 through 44 are sanples that were collected and
anal yzed on the Murphy property and also a small nunber of
addi ti onal sanples from sone of the class representatives.

Q And so what relates to the flags on the map are from 18 through

36, 357

A That's correct --

Q Wait, 35 or 367

A. Through 35.

Q Through 35. And 367

A, Through 44 --

Q Through 44, wait, one at a tinme. Are on Mirphy's property,

correct?

A.  Sonme of themare on Miurphy's property. Once you're within those
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tabs, the ones that are nunbered -- actually, why don't | go through
these tab by tab because | can see that there's Murphy on-site and
of f-site sanpl es.

Q Al right, let's do that.

A Tab 36 is a Murphy on-site sanple, these sanples are the basis
of our conparison to the other sites. Tab 37 is a Mirphy on-site
sanple. Tab 38 is an off-site sanple. Tab 39 --

Q Do you know where this off-site sanple is |ocated?

A. For tab 38? Tab 38 is sanple No. 83S and it's marked on Exhi bit
107.

Q It's not on the perineter, but it's in the --

A It's another sanple fromoff site.

THE COURT: Wat was the purpose of all of those? Wy do
you take those sanples if they're not in the perineter?

THE WTNESS: Well, of course, when | began this work
woul dn't know where the perineter actually was, so that's one
reason. Another is sone of these are class representatives for
whi ch we collected data during the process of doing the discovery
where the perineter was, and of course the Murphy on-site sanples
formthe basis of conparison for the off-site sanples.

BY MR LAMBERT:

Q So the ones that are off or out of the blue area that you' ve
outlined were representative of Miurphy crude but not predom nant
Mur phy crude?

A Wien | drew the boundary the sanples were showi ng Mirphy crude
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oil and also fuels and refined products that were not Mirphy crude.
So when | drew these boundaries | was attenpting to include only
areas where Miurphy crude was the predom nant petrol eum contam nant.
So | excluded those areas even though | have sone positive nunbers
out si de of ny boundari es.

|"ve also seen -- well, we've |ooked at the photographs in
sonme detail w despread contam nation outside of those boundaries,
but nevertheless | have not devel oped a sufficient nunber of
positive Murphy G| hits to show ne that it's contiguous. So we
just did tab 40.
Q Yep.
A Tab 41 is also an off-site sanple. Tab 42 is an off --
Q Is that, does that appear on Exhibit 1077
A Yes, it does. Tab 42 is an off-site sanple which appears on
Exhibit 107. Tab 43 is an on-site Mirphy sanple, which al so appears
on Exhibit 107. As is the last one, Tab 44, it's an off-site
sanple, but it appears on Exhibit 107.
Q D d 1l hear you correctly 43 is on site?
A. Forty-three, Tab 43 is an on-site sanple.
Q On site, okay.
A It's actually on the Miurphy property at the tank farm it's ny
menory that this is directly adjacent to the tank which | eaked.
Q And then 44 is again an off-site sanple?
A. This is an on-site Murphy G| sanple but it's not on the tank

farm it's on Miurphy property on Judge Perez Drive.
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THE COURT: Anything further on direct?

MR. LAMBERT: Just a little bit.
BY MR LAMBERT:
Q Now, M. Kaltofen, based on your sanpling, you have observed the
map whi ch shows the blue periphery of the proposed area. Is it your
opinion that that area represents an area that's contam nated with
Mur phy crude oil as the predom nant contam nant ?
A Yes, it is.

MR, LAMBERT: | don't have any further questions, your
Honor .

THE COURT: W are going to have to take a break, | have
two other matters to deal with. W wll be back at one o' cl ock.
The court will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPQON, A LUNCH RECESS WAS TAKEN.)

PROCEEDI NGS

( AFTERNOON  SESSI ON)

( BACK ON THE RECORD.)
THE COURT: You're still under oath, sir.
Cross-exam nation. Anything further?
MR. BECNEL: Judge, | have one of ny class
representatives, he is a warden of our prison and he has to go back.

THE COURT: Sure, you can | eave.
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MR. LAMBERT: Your Honor, housekeeping. 1'd like to
clarify that we are putting in, we're offering 107. | am not sure
if your Honor ruled on that yet.

THE COURT: "1l admt 107.

MR. LAMBERT: And the other thing, your Honor, is the book
whi ch you have a copy of, we're going to mark that, nake sure it's
clearly marked and referenced as 107(c).

THE COURT: Wiat's your position on 107(c)?

MR. MLLER  Your Honor, to the extent that that book
contains material that was just released to us |ast night wthout
reference to an address, we object to that material in that book.

THE COURT: As | nentioned before, the reason | am
allowing it is not only to nove the matter al ong, but nore
inmportantly under a 1006 it's a sunmary of the material that has
been supplied and nmade avail able to opposi ng counsel sonetine prior
to this incident. So | understand his objection and overrule the
objection and will be admtted.

MR LAMBERT: Your Honor, one nore matter. This norning
before we started our examnation it was the adm ssion of evidence,
one of the itens which was wi thdrawn was Exhibit 12. 12 contains
materials which are included in the sanpling which appears on 107.
The addresses which have been referenced appear also in the field
notes that -- in the field notes there's the sanple nunber and the
address and the circunstances under which it was taken in time and

so on, and those are all part of the exhibits and part of the
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records.

So what we do at this time is wthdraw our previous --
let's see how we're going to do that. W want to offer 12, we want
to include 12. And we checked during lunch to make sure that each
and every sanple was acconpani ed by an appropriate field note and
we' ve checked each one of them and | have a copy of Exhibit 12 here
with handwitten references to each one of the addresses that cane
directly fromthe field notes.

MR MLLER W object to that, your Honor, Exhibit 12
contains all new data. It's not summary data, it's brand new
chem cal anal yses and data. It has no references to addresses. W
do have field notes, your Honor, and we narked those as actua
exhibits in our set, but they're very hard to understand. It's
handwitten notes, bad reproduction and al nost inpossible to read,
your Honor.

THE COURT: That's the whole purpose for the 1006. It
says: "The contents of volum nous witings, recordings, or
phot ogr aphs whi ch cannot conveniently be exam ned in court may be
presented in the formof a chart, summary, or calculation. The
originals, or duplicates, shall be nade avail able for exam nation or
copying, or both, by other parties at reasonable tine and pl ace.
The court may order that they be produced in court or be in court.”

So that's why | allowed this in. It seens to ne that
maki ng sense out of field notes is just problematic for the court.

If it's problematic for you who is close to the case, it's got to be
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nore problematic for the court. So these are put in in the form of
a summary and that's ny understandi ng of what has been going on
here. Ar | wong about that?

MR MLLER  Your Honor, we respectfully disagree that the
information is styled sunmary type information. It is new data just
spit out of a conmputer, very specialized chemcal data. These
chromat ograns and PAH concentrati on data.

THE COURT: | will give you an opportunity to voir dire
himon that. First ask hima couple of questions about that.

MR LAMBERT: | wll.

BY MR LAMBERT:

Q M. Kaltofen, you provided the defendants with an access code to
your web site?

A, That's correct.

Q And this data in the form of these gas chromatographs appear on
your web site?

A As far as | know they do, yes, sir.

Q And as you receive themfromthe | aboratory, understanding the
del ays that occurred because of the switch from Al pha Lab, did you
i medi ately post then? Wen | say imediately | don't nean two
seconds, | nean did you tinely post themon your web site?

MR MLLER  (Qbjection, your Honor, he just said he didn't
know if they were on the web site or not.

MR. LAMBERT: Go ahead and answer.

THE WTNESS:. They were actually forwarded el ectronically.
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They were on the web site, | don't know -- | believe that was put on
after ny deposition, so | don't knowif they actually got the links
to it at that tine.

BY MR LAMBERT:

Q Are they currently on your web site?

A. They're currently at the web site; and again, | amnot sure that
the link is there.

Q Wat |ink?

A Actually click on sonething, the name of the file is there, |
don't know that it's actually hyperlinked you actually have to do

the work and put in the file nane.

Q You're talking about to link it up to the address?

A You actually have to take the address --

Q Fromthe field notes?

A.  No, fromthe web page.

Q Fromthe web page.

A. \Wen you go to the web page the file nane is there and you type
inthe file nane and it'|ll give you that data. | don't know that

|"ve had a chance to nake an active link to it yet.
THE COURT: Do you want to take a nonent?
MR MLLER Just on this topic, M. Kaltofen.
CRCSS- EXAM NATI ON
BY MR MLLER
Q  Your deposition was taken on Decenber 27th, correct?

A Yes, Ssir.
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Q And that's, and you provided ne your web site information at
t hat deposition, correct?
A. The log in and password, that's right.
Q And | did check the web site on Decenber 28th and this
information was not on it. Do you differ with that statenent?
A. The |l ast set of chromatograns | believe cane after Decenber
28t h.
Q The last set of chromatograns that appear in Exhibit 12 are
dated January 4th and 5th and 6th; is that a correct statenent?
A | think it is, | don't know for certain.
MR. LAMBERT: | can provide himwth that, your Honor.
THE COURT: Wait. Let himask questions, please.
BY MR MLLER
Q M. Kaltofen, do you know if yourself or your counsel notified
me that there was additional information on your web site January
5th or 6th?
A. | don't know about January 5th or 6th, no, sir.
Q Nowin termwas your field notes, M. Kaltofen, do your field
notes contain the results of these sanples that you took?
A No.
Q Isn't it true that your field notes only contain the address or
the | ocation at which you took a sanple?
A. The field notes have the address, usually a sketch, there is a
GPS coordinate, there will be the ID nunber that crosslinks to the

address and that's the note about how the sanple was coll ect ed.
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Q But your field notes don't tell nme or you or any reader what
you're finding at that | ocation?

A.  The chromatograns are separate.

Q And they're generated after the material goes to the |ab,
correct?

A.  Yeah, the | ab produces them

MR. MLLER  Thank you, your Honor.

THE COURT: D d he give any of that to you?

MR MLLER No. The problemis | got field notes that
just tell me, you know, | got in a truck and rode to this house and
took a sanple and then | rode to this house and took a sanple, so |
have t hat.

And then last night | get this reference material that's
in Exhibit 12 that's pretty conplicated chem cal data and there is
no address reference at the top of either page. So | got this stack
of information, and | |ooked at it last night with ny expert and we
couldn't make heads or tails of it because we did not know what
chromat ogram or ot her chem cal information went with what address in
the field notes. And so that's why this norning is the first tine |
see the connection between the two.

BY MR LAMBERT:

Q M. Kaltofen, the field notes contain an identifying sanple
nunber, correct?

A.  Yes, they do.

Q And that sanple nunber appears on the gas chromat ographs?
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A Yes.
Q And so the address is linked to the sanple nunber by the field
not es?
A Yes.
Q And the gas chromatograph contains the nunber of the sanple, and
sonmetinmes, | am | ooking through them sonetines the address al so but
soneti mes not ?
A Yes.

MR LAMBERT: Your Honor, with that, we offer,
introduce -- we offer again Exhibit 12 which contains the gas
chr omat ogr aphs, many of which are part of Exhibit 107(c) and a few
of which -- and | am | ooking at the dates. Let ne ask the w tness
to do this, please. Can | approach?

THE COURT:  Yes.
BY MR LAMBERT:
Q Can you identify for ne in Exhibit 12 which gas chronat ographs
were provided to you recently that may be on your site but w thout,
that may have been unavail able to the defendants?
A. This is the set of chromatograns that are on ny site and that
have been turned over for about a week. | can't speak to whether or
not the other side have them
Q \Wat are those of, are those of the class reps?
A. These are the class reps, yeah.
Q Do those class rep sanplings, were those done -- okay. D d

those result, in your opinion, did those gas chronat ographs




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

80

denonstrate the presence of Miurphy crude oil in each of the class
reps properties?

A.  Each of the class reps' property shows a Miurphy positive, that's

correct.

THE COURT: There is an objection that we are getting
outside of the voir dire and I'll sustain that objection. ['ll
admt it, subject to the objection. | understand the objection,

"1l overrule the objection and admt it under 611.

MR TORRES: And 107(c), your Honor.

THE COURT: |'ve already done that. Are you finished with
direct?

MR. LAMBERT: Just one nore question | forgot to cover.
BY MR LAMBERT:
Q M. Kaltofen, did you observe the collection of sanpling by
defendants in terns of their | think they call it honogenized
sanpl i ng techni que?
A. | did observe the sanples that were collected of the class
representatives on the 13th and 14th of Decenber.
Q Could you describe to the court their method of conbining the
sanpl es?
A.  The sanpling technicians would pick up the sanples and put them
in a plastic bag.
Q Is that three |l ocations?
A At three locations. And shake themup inside the plastic bag.

Q And does that technique concern you with regard to the sanpling
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t echni que?

A | wuldn't use a plastic bag nyself because like with a | aytex
gl ove exanpl e, the petroleum and the plastic bag can react with each
ot her, you can find conponents of the plastic bag in the sanple and
you mght find that sone of the petrol eum adheres to the plastic
bag.

Q Does the conbining of three |ocations of soil, for exanple, does
that have a tendency to affect the concentration of materials in one
sanpl e, for exanple, or one sanpling |ocation?

A. | think the biggest effect would be that by honbgeni zi ng that
way you would nove the volatiles, the thing that evaporate rapidly.
MR. LAMBERT: Thank you, your Honor, that's all.

THE COURT: Cross-exam nation.

CRCSS- EXAM NATI ON

BY MR MLLER
Q Good afternoon, M. Kaltofen.
A.  Good afternoon.
Q Let's start at the back end. You just spoke about a sanple
t echni que used by the Center For Toxicol ogy and Environnent al
Heal th, correct?
A Yes.
Q Do you know if the EPA approves of that technique that you just
descri bed w t nessi ng?
A. Cenerally |I haven't used that techni que because sone EPA net hods

do not approve of it. QOhers may allow it.
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Q M question is in this case you know the EPA is doi ng sanpling
in this case, do you not?

A Yes, | do.

Q Do you know if the EPA approves of that sanpling technique in
this case?

A | don't know if they do or not.

Q ay. Thank you. M. Kaltofen, let's talk about your affected
area or the affected area that you delineated. Are you with ne?

A Yes, sir.

Q And as | understood your direct testinony, | think I took from
that there were basically three key things that you used to
delineate the affected area: No. 1, the sanpling and chem ca
testing; is that correct?

A Yes, sir.

Q No. 2, visual observations that you nmade in the field; is that
correct?

A.  Visual observations, yes, that was part of it.

Q And No. 3, reliance on EPA test data; is that correct?

A.  Those weren't the only three, we mssed a couple of things. W

talked a little bit about --

Q I'msorry, you did rely on the EPA test data to create your
dat a?
A I'msorry, | may have m sunderstood your question. Excuse ne.

| relied only on those three things or three of the things --

Q Let's back up. D dyou rely on EPA test data on your creation
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of the affected area?
A Yes, | did.
Q D dyou rely upon anything el se besides sanpling and testing and
vi sual observations and EPA testing?
A Yes.
Q \Wat were those things?
A.  Sone of the other things that were inportant were |ooking at how
petrol eum would be likely to nove in the area, |ooking for things
that were potentially preferential pathways where there would be
nore likely to nove oil over distance, and issues related to
t opography, water novenent, elevation.
Q Wuld you say the first three things, the sanpling and testing,
vi sual observations of the EPA data are the key things you relied
upon in creating your affected area?
A.  They are very inportant.
Q Are they the key things?
A | think you can't do it in isolation. | think it's inportant to
consi der the idea of pathways and chem cal and weat heri ng behavi or
transport behavior, they all cone together
Q You gave a deposition in this case, didn't you, M. Kaltofen?
A Yes, sir.
Q And you were under oath in that deposition?
A Yes, sir.

MR MLLER Can you pull up the Kaltofen deposition?

MR. LAMBERT: What page and |ine?
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MR MLLER I'magetting it right now Go to page 219 |
believe -- I'msorry, that's not correct.

THE COURT: W are going to have to nove on.

MR MLLER We'Ill nove on.
BY MR MLLER
Q In ternms of your affected area, M. Kaltofen. Connie, let's
pul | up Exhibit 100, Defendant's 100. Do you see that docunent,
M. Kaltofen?
A Yes, | do.
Q Can you read that on the nonitor?
A. | can pretty nmuch see it. | made this docunent so |l ama little
confortable with it.
Q This is your docunent, correct?
A Yes, it is.
Q Can you identify for the court, there is a reference to a seven
right there. Wat does that reference, what is that in reference
to, M. Kaltofen?
A W wote that nunber down during ny deposition, we were
nunbering sanples that nmet certain conditions.
Q M. Kaltofen, did you take these sanples that are listed in this
box, the top seven?
A.  Those sanples were collected by another investigator.
Q And who is that investigator, M. Kaltofen?
A You know, | amuncertain of the nane. A.J. and | believe his

nanme is Valenti.
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Q
A
Q
A
Q
A
Q
A

Was that investigator enployed by you, M. Kaltofen?

No, sir.

Who was he enpl oyed by?

| don't know.

Dd you direct this investigator how to take these sanpl es?
Only in the nost general fashion.

Is that right? In what fashion was that?

| sent him sanple containers, a list of the addresses for the

| aboratory that would receive this sanple set.

Q Ddyoutell himhow to collect the sanples, M. Kaltofen?

A. Not in detail, no, sir.

Q D dyoutell himat all howto collect the sanples?

A | told himl was |ooking for surface material, that's about it
really.

Q Do you know what he used to put the sanple material in?

A. | never saw them

Q Do you know if he used a shovel to gather the sanples?

A |1 don't know.

Q Do you know if he used a shovel with crude oil to gather the
sanpl es?

A Sane answer.

Q Do you know what kind of bag he put the sanples in?

A | don't know if he used a bag or not.

Q Now, this next area on Exhibit 100, what does that headi ng say?
A, You're looking at the second area?
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Q Yeah, locations were non-detect; is that correct?

A Oh, okay, I"'msorry. | was |looking at the yell ow area up above.
Yes. Wiat is your question about it?

Q This area with non-location, none of those sanples relate to
positive findings from Murphy G| in your opinion, correct?

A Well, four of themare actually |aboratory bl anks or sanpl es
that deliberately had no material. So non-detect represents there
bei ng blanks. W do that for analytical reasons.

Q | amjust making sure the court understands this docunent. None
of those represent positive findings of Murphy G 1, correct?

A. Correct.

Q Let nme back up. This docunent is a two page spreadsheet that
you created; is that right?

A It's probably about two pages, yes.

Q And this spreadsheet, Exhibit No. 100, it lists all of the
sanpl es that you took as of the tinme you created your affected area,
correct?

A | think that's about right. | think -- yeah, | can see all of
the off-site sanples there as well.

Q So you're dealing with about, | think if you |ook at the bottom
| ook at the second page, please, focus in right toward the bottom of
the second page. | think there you can see the total nunber of
sanpl es that you had taken; is that correct?

A At the botton?

Q Yeah. Is that 82? And that equates to 82 total sanples?
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A.  That sounds right, yes.

Q So there are 82 total sanples, sone of which you took and sone
of which were taken by an investigator, correct?

A That's correct.

Q Let's go back to the first page. W covered the first two basic
categories, let's go to this category right here, right in the

m ddl e of the page. Here is the mddle of the page up here,

| ocations with refined oil (IND CATING. Do you see that,

M. Kaltofen?

A Yes.

Q And next to that it says non- Mirphy.

A, That's right.

Q M. Kaltofen, are these the sanple |ocations or sanples that you
t ook where you found oil or product that was not bel onging to Mirphy
al?

A.  Yes, those are those |ocations, yes, sir.

Q Next category, M. Kaltofen. Read that for ne.

A. These are the on-site and oil standard sanpl e.

Q Sand these would be the sanples that you took on the Mirphy

prem se on Novenber 8th and 9th, correct?

A Wth the exception of that |ab standard, that's right.

Q And the lab standard, that's not a sanple of a different
residential |ocation, right?

A. That's just a commercial sanple of oil with a known conposition.

Q It's just alab reference, am| right?
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A You bet.

Q Now we get down to this part and | want to focus on this
category. Says, "off-site Murphy related detects.” kay. Are you
with me?

A Yes, | am

Q And under this category those would be the sanples that you
yoursel f personally took in St. Bernard Parish, correct?

A. The first set 1l through 11 are the sanples that were taken by
M. Valenti.

Q So can we draw a line right here --

A If you can.

Q ~-- after 11. A box will work. So now we're on 14W Is that
where it starts, your sanples?

A Yes, sir.

Q Can you count for ne within this category how nmany separate
sanpl es you took in the area so we have a nunber?

A If you can back that off a little bit, that's too much. This
set, these are the Murphy G| detections that are off-site. W
have, there are 14 in that first section.

Are there sonme on the next page?

Let's take a |l ook. And you've cut off -- there you go.

How many on that page?

W get to about 30 total.

About 30 total ?

> O >» O > O

Yes.
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Q Those aren't 30 separate sanple |ocations, are they?
A.  They are 30 separate sanples. |If they're simlar |ocations
they're usually different nedia, neaning a white sanple or sedi nent
sanpl e.
Q Those 30 sanples, can you tell me how many separate | ocations
that represents?
A, You can look at the list, it's probably about 20, maybe a couple
| ess than that.
Q Can you go ahead and count that for us?
A Start with the second one.
Q G tothe first page and let himdo it fromtop to bottom
Starting at 14W
A (WTNESS COWLIES.) o to the next page. It |ooks |ike 19.
Q So there are 19 separate sanple |ocations?
A, And | am speaking generally. Sone of themare -- | am not
counting sanples that are relatively close.
Q Nineteen separate sanple |locations that you took, correct?
A, That's correct.
Q And you took, you used those 19 separate sanple locations to
create your affected area, correct?
A Yes, sir.

MR MLLER Let ne go ahead, your Honor, may | approach
the W tness?

THE COURT:  Yes.

MR MLLER What |'d like to do, M. Kaltofen, is connect
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your spreadsheet to Exhibit 107, if that's possible, because | think
that's the best way to do it. You know what, Connie, just put
Exhibit 100 up and we can use this for the map and the spreadsheet
back on the board.

THE WTNESS: It would be faster naybe if | stood up and
counted themoff with you. Do you want to do that?
BY MR M LLER
Q Yes, absolutely. | want you to count off the 19 separate sanple
| ocati ons.
A.  These are just the |locations where we actually have detections?
Q Correct.
A So we have 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, | am mssing the 19 sonewhere, but just about got it.
Q And so what you can do, if you wanted to, is you can take your
spreadsheet and Exhibit 100 and then reference the, for exanple, go
right here, you can take a reference here, for exanple, | ook right
here, 23S, Despaux soil, and use that 23S nunber and correlate that
to a |location on Exhibit 107, correct?
A, Yes, you can.
Q And that's because the orange and yellow and green tags that are
on Exhibit 107 contain that nunber, right?
A Yes.
Q For exanple, we were just |ooking at, which one is that? 23S
You can find 23S on this nmap, correct?

A Yes, Ssir.
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Q If you would help me, point to that one. | think | found it.
Pointing a little north of the 40 Arpent Canal ?
A That's correct.
Q That would be sanple 23S, correct?
A Yes.
Q And 23S appears in the | egend and al so on the spreadsheet of
Exhi bit 100, correct?
A Yes, sir.
Q Now, when you created your affected area, M. Kaltofen, did you
know how many houses or properties rather were in your affected
area?
A. No. Oher than, of course, generally, but | did not know the
nunber .
Q D d you know the size of the affected area when you created it?
A. | knew the approxi mate nunber of mles fromeast to west.
Q Let's pull back up the Kaltofen deposition. G to page 129.
Let's look at lines 11 through 14 on page 129. | asked you a
question: "Do you know, referring back to your affected area, it's
on the map behind you, how many square mles is in that area? And
you answered, "No, | do not." Do you see that?
A | do.
Q Do you have the sane testinony today --

MR. LAMBERT: Excuse ne, your Honor. | don't see anything
i nconsistent, he said the linear --

THE COURT: That's argunent, if you need to put anything
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"1l give you an opportunity to do 106 now or redirect.

MR LAMBERT: All right.
BY MR MLLER
Q M. Kaltofen, is your testinony any different today than it was
at your deposition where you stated you didn't know the size of the
area within your affected area?
A. No. The last tine you asked nme what the nunber of square mles
was, this tinme you asked ne about the size. | said | knew
approxi mtely the east-west distance. They're different questions,
they're close, but they're different questions
Q Do you see that, M. Kaltofen?
A Yes, | do.
Q W went through this exercise in your deposition. Wat | want
to know, M. Kaltofen, is if you break plaintiffs' affected area
into zones and if you conpare those zones to the nunber of sanples
you took in each zone, the sanpling rate, are you with nme?
A. | understand.
Q W have an area right here and this is Paris Road. Are you
famliar with that North-South highway in St. Bernard Parish?
A Yes.
Q And this goes to the west towards Oleans, are you famliar wth
t hat ?
A | am
Q And, M. Kaltofen, what |'ve done here is overlaid since this

data on Exhibit 107, do you see that's been done with this exhibit?
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A. | understand.
Q So how many sanple locations, M. Kaltofen, did you have within
what | would call this red area, this western quadrant of your

af fected area?

A. | amjust going to assunme that the bookkeeping is correct on
this exhibit and it says five sanples. | wouldn't argue with that.
Q And do you know what the sanpling rate is?

A. | amgoing to assune the nunber is correct.

Q And that sanpling rate would be .09% correct?

A If you want to do it based on housing units.

Q Let's nove, let's ook at this area in yellow. And,

M. Kaltofen, I want to focus you in on -- first, do you know what

the blue area represents on this map?

A. | believe that was one of the original outlined areas that was
produced by Murphy.

Q And what about the red outline, do you know what that
represents?

A. That's the adapted EPA profile that was done on visua
observations only.

Q Is that the EPA affected area in other words?

A, That's their visual inspection area if |I'm|ooking at that
properly.

Q Is that what EPA considers the affected area, do you know?

A \Well, actually | recall this particular outline from ]l ooking at

what the EPA had put out in particular on their web site, and they
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had done a wi ndshield survey, that's a colloquialism a visua
observation of light, heavy and nedium affected areas, and this is
the area that they had put in based on visual observation.

Q W will get back to the EPAin a mnute. But let ne ask you
this, this area in yellow, that's an area that's within the
plaintiffs' affected area, correct?

A | believe it is, yes, sir.

Q And within this area as | overlaid it over Exhibit 107 which is
your map, | determned there to be five sanples. Do you agree with
t hat assessnent ?

Five sanples --

Fi ve sanpl e | ocati ons.

Five sanple locations? That doesn't seemright.

Wthin the area in yell ow.

That doesn't seemright.

o >» O >» O >

Can you tell me how many sanple |ocations that you relied upon
in creating the affected area that are depicted in yell ow?
A.  Can we go back to 1077
Q Absolutely?
A | know we can't draw it or we can put that close enough to | ook
at that yellow area?

MR MLLER  Yes.

THE COURT: You can draw on the screen if you want and
then print it out.

MR MLLER | have a hard copy if he prefers.
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THE WTNESS:. There you go. Starting here at Paris and 40
Arpent straight down --

MR MLLER Let's nmake sure the court understands. W
are going straight down to St. Bernard H ghway.

THE WTNESS: Following St. Bernard H ghway until we're at
a line that essentially is the boundary of the Mirphy property.
BY MR M LLER
Q Right.
A, And straight up back to the 40 Arpent Canal and then we connect
the dots. So we're |ooking at, | ooking at nore than five sanpl es.
Twi ce that many.
Q | amnot including what's in the EPA area, just including in the
yel l ow highlight so elimnating these (1ND CATI NG .
A Yes, it's a couple nore, but | understand your question better.
Q | am not asking you for non-detect, | am just asking you for
positive Murphy's. So does five sanples seemto be reasonabl e
within the yellow area that's depicted on the map that was on the
screen a mnute ago?
A. W have five sanples that are positives outside of the visual
i nspection area but inside that yellow area.
Q Rght. And you know what the sanpling rate represents? |[|'lI
bring you the map back. And let ne see if you agree with ny nunber.
| have it at .18%
A That's .18% of the houses.

Q O the households. 1Is that correct, M. Kaltofen?
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A. | amgoing to have to take your word for the nunber of
househol ds.

Q And let's ook now to the east, this is purple or fuchsia or
some color like that. M. Kaltofen, how many sanple | ocations
showi ng positive results from Murphy G| are within this purple area
depicted on the exhibit that's on the screen? | have six, correct
me if I'm wong.

A | amjust going to go with it.

Q It looks like six.

A | amgoing to assune that you did the accounting right.

Q Does that look right to you? You can |Iook back at 107 if you
have any questi ons.

It looks fairly close.

The sanple rate in that quadrant woul d be .26% correct?

. 26% of the houses?

Correct.

| under st and.

And you agree with that math?

> o » O >» O >

| amjust going to have to assune it's right because | didn't
count the houses.

Q M. Kaltofen, are you famliar with the EPA and LDEQ approved
work plan with respect to the Murphy G| incident?

A I've only seen it, | amnot conpletely famliar with it, no,
Sir.

Q Are you aware of any statenents in that EPA and LDEQ approved
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work plan of the appropriate sanpling rate to delineate an affected
area?

A. | don't know what they've put in, no, sir.

Q Another basis, M. Kaltofen, that allowed you to delineate the
af fected area where you all owed visual observation; is that correct?
A Yes, sir.

Q And you nentioned sone testinony in direct about wearing a

| aytex glove and wiping a line to determne if it's oil or if

it's -- let me back up. To determne if it's a petrol eum
hydrocarbon or if it's organic swanp naterial, correct?

A. That's essentially it, yes.

Q Isn't it true, M. Kaltofen, that organic swanp material can
create what's been referred to as a bathtub ring on a house or a
structure?

A First of all, by swanp nmaterial let's just agree on what we're
tal king about. W're just tal king about the stuff that's in the
water, that stuff that would be in the water without the oil.

Q And that would be organic, you mght call it peat or plant
material; is that correct?

A. There would be a lot of different things but they are not oil.
Q Oganic biological material ?

A.  That's fine.

Q Ckay. And organic biological material that was brought in with
the effects of Hurricane Katrina could | eave a ring on a house,

correct?
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A W saw that there was a watermark, yes.

Q But as | understood your testinony you can determ ne between an
organic material water ring and a ring left by a petrol eum product;
is that correct?

A. Wen we did the testing we found that the watermarks and the
petrol eum marks were relatively easy to distinguish. It didn't nean
we didn't want to do the testing, but we could distinguish them by
doing the kind of testing we tal ked about out in the field.

Q That was the laytex glove test?

A W would use that to help us find the petrol eum sanpl es,

correct.

Q Now, on the occasions where you did that in the field, that
woul d be depicted in your field notes, correct?

A.  For the nost part they're in our field notes. | don't know if
every single tine we did it is in the field note.

Q But if the court were to be interested to see how nmany tines you
used the |l aytex glove, the court could consult the field notes,
correct?

A | think the field notes m ght have sone part of it but certainly
not all of it.

Q So you took sone |aytex gloves, w ped sanples, for lack of a
better term to ascertain whether a ring was organic nmaterial or
petrol eum product but didn't put that in your field notes; is that
correct?

A.  There were probably tines we did it, yes, sir.
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Q Now, let's talk about being out in the field, M. Kaltofen. As
| appreciate your deposition testinony you were out in the field --
and the field | nean is the area depicted on Exhibit 107, the area
near the Murphy refinery in St. Bernard Parish -- for the first tine
on Novenber the 1st; is that correct?

A Yes.

Q And you spent the afternoon on Novenber the 1st in the field,
correct?

A Yes.

Q And in the tine that you spent in the area depicted in your
field notes, correct? That is you have a start tine and end tine in
your field notes?

A, That's right.

Q So if someone wanted to figure out how many hours you spent in
the field they could consult with your field notes and arrive at
that determnation, right?

A Yes.

Q The next day you were in the field was Novenber the 2nd; is that
correct?

A 1t was.

Q And again, your field notes would identify the actual tinme you
spent in the field, correct?

A Yes.

Q And then you spent the norning of Novenber the 3rd in the field,

correct?
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A Yes.

Q And again, your field notes would identify the anmount of tine
you spent in the field, correct?

A.  They do.

Q And each tinme you were in the field, M. Kaltofen, you were
there only with one other individual who helped in the testing and
that was Brian More, correct?

A.  There was only one other technical person, that's right.

Q | understand there may have been | awers and phot ographs
present, but it was only you and M. More who was present in the
field doing testing work or sanpling work, correct?

A Yes.

Q And so you were there the 1st in the afternoon, the 2nd all day
and the 3rd in the norning. And then on the 3rd you returned back
to Boston | believe, according to your field notes?

A Yes.

Q And the next tinme you were in Louisiana was Novenber 8th and 9th
for the Murphy inspection on-site at the refinery, correct?

A. Correct.

Q Now, when you were here in Louisiana on Novenber 8th and 9th,
you didn't do any field sanples on that visit, correct, you just did
sanpling at the refinery as | understand your field notes; is that
correct?

A | think you're right, yes.

Q And then the only other time you were in the field doing
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sanpl i ng was Decenber 13th and 14th, correct?

A Yes.

Q And again, you have field notes that would tell us how | ong you
spent in the field on Decenber 13th and 14th, correct?

A Yes.

Q And the goal on Decenber 13th and 14th was to sanple properties
owned by the six class representatives, correct?

A Yes.

Q So by the tinme you cane on Decenber 13th and 14th to sanple
property owned by the six class representatives, those six class
representatives had already been designated by counsel for the

cl ass, correct?

A | assume so, yes.

Q Go back to Defendant's 100, Connie. This is your spreadsheet,
M. Kaltofen. Wat | want to ask you when it pops up is, are you
relying upon air data in the creation of your affected area? You
took sone air sanples, did you not?

A | did.

Q And let's goto, | think it's on the second page, it's a heading
| think maybe there it is, air data. |Is that right, M. Kaltofen?
Yes. That's -- let ne just double check. Yes, it is.

And you took 11 separate air sanples, correct?

That's right, 11 canister sanples.

o >» O >

And in these 11 air sanples | think you had seven in which you

said you didn't find anything significant; is that correct?
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A | think that's right.

Q So only four out of 11 did you find sonmething in the air that
you woul d consider significant, correct?

A Yes.

Q And what's significant could cone from any petrol eum hydrocarbon
source, correct?

A.  Essentially.

Q The four positive air sanples that you found, you're not trying
to link those to Murphy crude oil specifically, are you?

A. They're certainly consistent with Mirphy crude oil, but

they're not the sanme as sone of the other data that's nore directly
rel at ed.

Q | just want to nmake sure we're clear. You' re not saying that
those four positive air sanples that you took had to cone from

Mur phy crude, right?

A.  They could have cone from another source, it's possible.

Q Let's go back to the first page of this exhibit. | amgoing to
switch gears a little bit, M. Kaltofen. Let's focus on this mddle
portion, the non-Mirphy testing area.

What | find here, there's one on West Cenie. Can we focus
inalittle tighter on this. Gve ne that sanple nunber, you can
probably see it better than | can.

A. \Wiich one are you thinking of? There are two from Wst Genie on
that site. Is it 53?

Q Yes, let's highlight both of them from Wst Genie. Go ahead and




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

103

identify what's been highlighted, M. Kaltofen, for the record.
A Well, the first one | believe is a wi pe sanple that was taken
from 315 West Cenie, can't quite see it.
Q | think that's right.
A.  The second one is a sanple that was taken froma spilled waste
oi | contai ner.

And a spilled waste oil container, what do you nean by that?

It was a netal drumthat appeared to have waste oil

Q
A
Q And that was a netal drum at the 315 West Geni e address?
A Yes.

Q And that netal drumdid not contain Murphy crude oil, did it?

A No. As a matter of fact, we were very pleased wth that sanple
because it gave us a spot where we had Murphy crude and anot her
petrol eum source together and we were able to see that we could tel
them apart easily.

Q I'mglad you nentioned that because at 315 West Genie you took

three or four different sanples, did you not?

A, That's correct.

Q And at least two of your sanples were non-Mirphy, correct?
A, They were related to that waste oil we just discussed.

Q So they're non-Mrphy, right?

A. O course.

Q And then one sanple you took you connect to Murphy; is that
correct?

A Right.
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Q Wiy don't you go ahead and identify where 315 West Cenie is on
the map, if you coul d.
A. W had a | aser pointer up here.

MR LAMBERT: Here, | have one.

THE WTNESS: Thanks. 315 West CGenie is this |ocation
(1 NDI CATI NG) .
BY MR M LLER
Q And at 315 West Genie | ooks like you took four different
sanples; is that correct?
A.  That sounds right.
Q Two of them identify them the two waste oil sanples, which two
detected presence of non-Mirphy QI ?
A. 53 and 55.
Q 53 and 55. And then 52 is an air sanple, right?
A Yes, it is.
Q And you already told ne you couldn't link any of your air
sanples to Murphy G|, correct?
A. No, the air sanples were not directly related to Murphy Q1.
The word shoul d be excl usively.
Q So you have four sanples taken from 315 West Genie, correct?
A Yes.
Q And three out of the four cannot be linked to Murphy GO I,
correct?
A Well, one could be but not exclusively, the other two were

definitely not.
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Q Do you know if you had that situation in any other address, |
think that applied to the Prince Drive sanpling point that you have?
A. | believe Prince Drive we had one sanple that was and one sanple
that was not related to Murphy G I.

Q Can you identify where the Prince Drive sanple is on the map?
And you can refer back to Exhibit 100, if you need to.

A. R ght there, can you see that (I NDI CATI NG ?

Q Ckay. M. Kaltofen, thank you. Let's switch gears a little
bit. Back to the EPA issue. You testified in the creation of your
affected area you relied upon EPA test data; is that correct?

A, That's correct.

Q And you submtted sone sanple locations fromthe EPA in
connection with your affidavit; is that correct?

A Yes.

Q Connie, can you pull up Defendant's Exhibit 3. M. Kaltofen, do
you recogni ze what Defendant's Exhibit 3 here is on the screen?

A | do.

Q Wuat isit, sir?

A It's a black and white version of what was originally a col or
graphi ¢ showi ng | ocations of sone of EPA's sedi nent and water

sanpl es.

Q And this is the EPA sanpling or testing information that you
relied upon in creating the affected area for the plaintiffs?

A. That's correct.

Q And let's just get our bearings straight here because this map
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looks a little bit different fromthe others. | think this is Paris
Road, is that correct, M. Kaltofen (1NDI CATI NG ?

A Yes, it is.

Q And this would be St. Bernard Hi ghway; is that correct

(1 NDI CATI NG) ?

A Yes, it is.

Q And this would be Judge Perez Drive; is that correct

(1 NDI CATI NG) ?

A Yes.

Q And | think the refinery would be in this general vicinity; is
that correct (1 NDI CATI NG ?

A You've got it.

Q And so the EPA affected area, | amgoing to try and trace this
with ny laser pointer, would basically do sonething like this, cone
here, cone in here, cone in here and then be east of Paris Road

(I NDI CATING ; is that correct?

A. To ny know edge | don't know if that's the EPA affected area, |
believe that's the area that was mapped as a result of their visua
observati on.

Q Let's go ahead and | ook back at Exhibit 107 on the board because
| think what's been highlighted in orange is the map that was
created by the EPA, correct?

A That line is, in fact, that original visual inspection area.
You called it the affected area, | don't knowif it's the EPA s

affected area, | knowthat it's the area that they delineated by
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vi sual inspection.

Q This area that EPA has delineated as exhibited on 107, do you
know of any other area that the EPA has delineated other than the
one on Exhibit 107?

A W discussed the area to the north that was added. That's the
only one that I'mfamliar with that they added with this type of
boundary.

Q You have EPA sanple points here west of Paris Road. Are you
with me, M. Kaltofen?

A Yes, | am

Q And I think generally the plaintiffs affected area runs down

St. Bernard H ghway all the way up to here and then out here towards
the Orleans Parish line (IND CATING; is that correct?

A. | can only speak to what | drew, and | can't tell you whether or
not that's their delineated area or not.

Q So you don't know what delineated area the plaintiffs have
proposed to the court for certification in this matter?

A. | proposed an area, | don't know about any others. | understand
that they exist but | couldn't testify about it. Testify to the
exact |ocation.

Q So you know you have an area and you can testify as to that,
correct?

A, That's correct.

Q Are you saying you don't know if your area is the area that

plaintiffs have proffered for certification in this matter?
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A. | understand that the area they proffered includes ny area. |
understand that there are sone additional areas where | certainly
found positives for Mirphy, but based on ny data | amuncertain if
it is or is not the predom nant contamnant. And | don't think you
can have ne tell you street by street exactly where that line is
because | didn't drawit.

Q Let's look at sanple locations that are in this area. | think
you have themlisted as A, B, C, D, E and F. Do you see that, M.
Kal t of en?

A | do.

Q And all of those sanple locations would be in the affected area
that you drew, correct?

A.  Those are sedinent sanples that are within the affected area
that | drew.

Q Now, the settlenent sanples that are within the affected area
that you drew, do you know if that's in any area delineated by the
EPA that relates to the Murphy Q| incident?

A. | only know of their visual inspection zone.

Q Let's look at their visual inspection zone if that's what you
want to call it. Does the EPA's visual inspection zone include
sanple points A, B, C, D E and F that you used to draw your
affected area?

A. That's outside of their zone.

Q Do you know why, M. Kaltofen, the EPA in considering its own

data did not consider sanple locations A, B, C D, E and F to test
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positive for Mirphy crude?

A, Actually, ny understanding is that the original area that we had
defined that you saw here on our exhibit is based on EPA' s visua
observations and not on test results. | do understand from havi ng
reviewed the test results that the |argest nunber of those outside
of the area that you see on this nmap are water sanples, and | did
not consider water sanples which were contenporaneous to the
flooding itself in delineating the area, of course the water was no
| onger present, so this is based on sedi nent sanples only.

Q Are you done?

A Yes.

Q Let me see if | can ask it a different way because we had a
little disconnect there. Ar | correct in saying that sanple

| ocations depicted on Exhibit 3A, B, C, D, E and F you believe

i ndi cate the presence of Murphy G| ?

A. | believe those sanples are reinforcing the boundaries that 1've
drawn for the affected area based on Murphy Q1.

Q Let me ask the question again. Do you believe sanple |ocations
A, B, C, Dand F indicate the presence of Murphy G| ?

A. These tests are not the fingerprints that we were | ooking at
earlier this norning. These are tests for individual conmponents of
pet rol eum hydrocarbon, so what they tell nme is that these areas had
petrol eum cont am nant sedi nents but they're not Mirphy specific. So
t hese sanples help ne define ny area based on the fact of the area

of petrol eum contam nation, but they do not I D Mirphy specifically.
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Q Let's nmake sure we're clear. Points A B, C, D, E and F, they
don't fingerprint Murphy G 1, do they?
A. These are not fingerprints.
Q M. Kaltofen, do you know how big the EPA, how large it is in
square mles, the EPA delineated area is?
| understand that that inspected area is about a square mle.
EPA has said that several tines, correct?

G ve or take.

A
Q
A
Q Do you know how |l arge the plaintiffs' proposed affected area is?
A | believe it's about six square mles.

Q How about 6.66, does that ring a bell to you?

A | would believe that, yes, sir.

Q Can you explain to ne the difference of over six fold between
the EPA affected area and the plaintiffs' proposed affected area?

A.  Absolutely. The difference between the two areas is in taking
the sanples that we collected. W try to take sanples that in
addition to being very close to the plant were also in those
directions where we woul d expect oil to travel, where we would go at
sone distance fromthe facility and some distance fromthat visually
i nspected area and use the benefit of the testing equi pnent, which
is obviously going to give us nore than just visual inspection, and
see what directions Miurphy crude fully went to. And we collected
sanpl es and conpared themto the analytical results of Mirphy crude

to see how far that wave of crude oil had passed after that water

had started to transport off the site.
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Q M. Kaltofen, do you know what the EPA's activity has been in
the affected areas since Hurricane Katrina?

A | can't speak for them

Q | think you testified you were there on the 1st, 2nd and 3rd of
Novenber, and then the 13th and 14th of Decenber in the conmunity;
correct?

A, That's correct.

Q So that would be all or parts of five days; is that right?

A, That's correct.

Q And it was you and one ot her person, correct?

A.  One other technical person, yes.

Q Do you know how many technical people the EPA has had in the
field since Hurricane Katrina hit in the affected area?

A No.

Q Do you know what kind of scientists the EPA have enployed in the
field in the affected area since Hurricane Katrina hit?

A. | don't know their nunber or job description, no, sir.

Q Are you saying in this case, M. Kaltofen, that the EPA has not
done its job properly in investigating the Murphy Q| incident
following Hurricane Katrina given the fact that there is a six fold
difference between the EPA's affected area and that offered by the
plaintiffs in this case?

A. | amsaying that | used accepted scientific nethods to delineate
the areas where Murphy crude oil was the predom nant contam nant

usi ng the sanme anal ytical techniques that are generally accepted and
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EPA has done sonething that's different. They're responding to
their regulatory demands and that's fine. | don't see themin
conflict. | see their work as having been of assistance in hel ping
me draw t he boundary, even though they are not doing exactly the
sanme types of analyses that | am doi ng.

Q Is it your testinony that the EPA has not used accepted
scientific nmethods in creating its affected area in this case?

A.  EPA has drawn an affected area --

MR LAMBERT: Excuse ne, your Honor, can | interpose an
obj ecti on?

THE COURT: \What's the objection?

MR. LAMBERT: He is asking this witness to comment on what
the EPA is doing, and he's done it for quite awhile and | have not
objected but | think it's tine.

THE COURT: It goes to the credibility, I'Il overrule.

MR MLLER And it's ny last question on this point, |
really would like to nove on to another topic.

THE WTNESS: Can you just read that back to nme?

(WHEREUPQN, THE LAST QUESTI ON WAS READ BACK BY THE COURT
REPORTER. )

THE WTNESS: | think the testing nmethods that EPA uses
are al nost undoubtedly going to be scientifically accepted. | think
how they determ ne an area that neets their regulatory demands is
not going to be the sane as determ ning whether or not Murphy Gl is

t he predom nant contam nant over an area.
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BY MR M LLER
Q One nore question on that point. Wich affected area do you
think is nore specifically established, the one delineated by the
EPA or the one offered by the plaintiffs in this case?
A. | believe that ny delineated area is scientifically valid.
t hi nk EPA has done another test that |I've done and I am not
unconfortable with that.
Q Can you tell ne which one is nore scientifically valid, yours or
t he EPA s?
A | don't think that's a reasonable question. | think you heard
me say that | accept that their science is valid and that type of
work that they're doing is generally correct because | am naking the
assunption that they're followi ng their professional standards. |
am saying that the goal of their delineation and the nethodol ogy of
their delineation is different from mne and --

THE COURT: Counsel, | take your point, let's nove on.
BY MR MLLER
Q Let's nove on, M. Kaltofen. You're a civil engineer, correct?
A | am
Q Wen you drew your affected area, did you know where the punping
stations were in relation to the affected area?
A At the tine | drew the delineated area | only knew where the
canal s were, not where the punping stations were.
Q Wen you drew your affected area did you know how the drai nage

worked in the affected area?
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A. In general, yes. But as | said, wthout the know edge of
exactly where the punping station was and its capacity.

Q Wien you drew your area did you know how the water drained in
the affected area?

A Well, actually that was a big part of how !l drewit. The water
represented a significant boundary to where ny delineation would end
up.

MR MLLER Connie, let's pull back up M. Kaltofen's
deposition. Page 199, please -- actually, page 200, Connie, |I'm
sorry. At the very bottom of the page.

BY MR MLLER

Q Sir, in your deposition | asked you the question: "Do you know
which way the water receded following Hurricane Katrina in the
affected area? And your answer was, "No, | couldn't figure
everything out for you, no, sir." Do you stand by that answer
today, M. Kaltofen?

A, Actually that's the answer |'ve given today is exactly the

answer | gave in that deposition. | note that the transportation of
water is being affected -- excuse ne, the transportation of water is
going to affect the transportation of the waterborne oil, and I

admt that | don't have a specific understanding of each part of the
mechani cal drai nage system

Q Let's go up to page 199, Connie, line 17. And | asked you the
guestion, "Do you know how t he drai nage worked in the affected

area?" And you said you didn't know. Do you stand by that answer
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today, M. Kaltofen?

A You cut ne off, we won't know what | was going to say.

Q | think we were having colloquy there, and | think I get fromit
that you said you didn't know.

A | think we were having a disagreenent that was very snal
conpared to the information we were trying to inpart. | told you
that | was unfamliar with the particulars of the punping station
and part of the bilge draining system but that the novenment of
water in general and those fundanentals were an inportant part of
determ ning where the oil was transported. These answers are

consi stent .

Q Now, drainage systens and punpi ng systens, drainage systens and
punpi ng stations, those are matters of civil engineering, correct?
A. Those are both matters of civil engineering, yes.

Q And you are a civil engineer, are you not, M. Kaltofen?

A | am

Q M. Kaltofen, I want to go back to the issue of the ASTNV

met hods, we were doing that exam nation during your voir dire. Do
you recall that exam nation?

A | do. You' re going to help ne out, the word voir dire, but |
under stand our conversation

Q D d you use a specific ASTV nethod in this case to interpret the
findings of Murphy G| from sanples?

A Actually what | did was | referenced specific ASTV net hods,

which | was originally referred to through the Coast Guard's Marine
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Safety Laboratory for determ ning the anal ytical techniques that
woul d be used for fingerprinting the Murphy G|. The Coast Quard
Mari ne Safety Lab interpretation of sone of those ASTV net hods

pl ayed an inportant role in determning the flow chart for ne on how
to proceed. So those were part of ny reference nethods.

Q D d you use an ASTV nethod or did you reference an ASTN net hod
in your work in this case?

A It was going to be both. | was using the sane equi pnent, this
is in the ASTV and | referenced it for |look at how to fingerprint
and do sone qualitative analysis.

Q D d you also use Coast Guard nethods or information in your
interpretive work in this case?

A. Coast Quard information, they don't devel op a separate

met hodol ogy.

Q How about EPA information, did you use EPA information in your

fingerprinting in this case?

A.  The EPA information is part of the anal ytical nethodol ogy.
Q D d you use --

A Yes.

Q You did?

A Yes.

Q

So you used or you referenced ASTV nethods, information fromthe
Coast Guard, and information fromthe EPA in doing the scientific
work that you did in this case, correct?

A. That's correct. The laboratory is nore in line with EPA
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nmet hodol ogi es.

Q And do you know what the ASTNV nethod you referenced?

A | would have to go | ook up the ASTV net hod nunbers, but |
believe it was GC-NMS No. 5937 or it mght be 5339. | don't renenber
the nunber as | sit here.

Q 5739 ring a bell?

A Yes, it sounds about right.

Q Do you know what the relationship between 5739 ASTNV and 3328
ASTN is?

A. They actually reference each other.

Q Do you know if those are nethods for waterborne spil

i nvestigations?

A. They will be applicable to waterborne spills.

Q Do you know specifically for waterborne spills?

A | amfairly sure that they reference waterborne spills
specifically.

Q Do you know the title of ASTV 3328, the nethod?

A W talked about it this norning, it's sonmething I would | ook up
to get the exact title.

Q Wuld it surprise you that the title is Standard Test Methods
for the Conparison of waterborne Petroleum G| By Gas

Chr omat ogr aphy?

A No, | would not.

Q Wuld it also surprise you that the first footnote in ASTMV

met hod 5739 says it's a waterborne test nethod?
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A Wuldn't surprise nme, no, sir.
Q | want to pull out sone of the chromatograns M. Lanbert showed
you on direct. | amgoing to use themon the ELMO now |I think. Can
you see that, M. Kaltofen?
A | can.
Q Is that a chromat ogranf
A Yes, it is.
Q Is that one of the ones M. Lanbert showed you this norning in
direct?
A.  The way | have these they' re attached to sanpl e nunber.
Q | amnot trying to fool you, it's actually Tab 7 of the book
that M. Lanbert produced this norning.
A. Maybe | should follow along with a book.
Q Sure.

(WHEREUPQN, A BOOK WAS PROVI DED TO THE W TNESS BY MR LAMBERT.)

THE WTNESS: Yes, yes, sir, | have it.

BY MR MLLER
Q | am going ask you, M. Kaltofen, what are these three peaks
represent? | put little asterisks next to them what do they
represent ?
A.  Those are individual conpounds.
Q Wiat do you nean by individual conpounds?
A.  Those peaks represent individual conpounds which conme out in the
anal ysi s.

Q So to you, M. Kaltofen, do those peaks indicate the presence of
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Murphy QI ?

A.  The peaks correspond to one of the conpounds in the origina
data table, so without |ooking at the data table and the Mirphy Ql
sanples, it's hard for ne to say.

Q Do you know if these peaks represent internal standards of the
machi nery?

A. | have to go look at the retention tinmes that are laid out in
the original data sheet.

Q Do you know if each chromatogramthat we showed you this norning
contai ned internal standard peaks on thenf?

A. Cenerally they do, yes.

Q Wiat is an internal standard peak?

A.  An internal standard peak would be a conmpound that's added to
your sanple and you just look for it to appear in your chromatogram
to make sure that everything is working properly.

Q So if these three peaks that have asterisks are interna
standards, those three peaks would not represent anything that woul d
be in the sanple that's being tested as a sanple was procured,
correct?

A. W add the internal standard.

Q And you just don't know if the ones with the asterisks represent
peaks for internal standards that are added in the |ab?

A You have to | ook themup on the data sheet.

Q And | think you said this norning, M. Kaltofen, that this

particular chromatogramat Tab 7 to you at |east indicates a
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presence of Murphy G|, correct?

A.  Excuse ne, 47 -- excuse nme. 48 is a positive, yes.

Q Let me show you another one, you can flip to Tab 10. Again, you
see three peaks, do you know what the three peaks indicate on Tab
10?

A.  Gven the appearance in a |ower concentration sanple, it's nore
likely they aren't internal standards, but the same thing is true,
you |l ook it up.

Q So these three peaks you wouldn't think it was the presence of
anyt hing that was procured in the sanple, correct?

A No. | actually have to go ook themup and the retention tine
and the data.

Q This particular chromatogram is it your opinion that it

i ndi cates a presence of Murphy QI ?

A | believe 42 was one of our positives, yes.

Q Let me see if they have any markers here. Let's talk alittle
bit about sanpling and how sanpling mght help you indicate or
determne the perineter of an affected area. Are you with ne?

A.  Go ahead.

Q | think in your case | think we identified that you had 18
separate sanple | ocations, sanples that you took that you used to
create your affected area; is that right?

A. Mre or |less, yes.

Q Let's put 18 dots on a map. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14, 15, 16, 17, 18. Are you with ne so far?
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A | am

Q So let's assune that these 18 dots on the map are 18 sanpl es
that | took. Hypothetically, okay. And these 18 sanples indicate a
positive match for the source material that I am |l ooking for. What
| amgoing to do is | amgoing to connect the dots. Wuld that be a
proper way to draw an affected area?

A If you have 18 dots?

Q You have 18 dots, that's all you have, 18 sanples, they're al
positives, would that be an appropriate way to draw that affected
area?

A. You know what, you don't know anything else, you don't have
access to any other data, EPAs, you don't know what the source was,
you don't have a lot of information that's m ssing fromthe Mirphy
Ql spill. So if you want to do that conpletely in isolation and
make that exanple, fine; but it's not relative to what we did at
Murphy Q| .

Q And this wouldn't be the way that you did Murphy G I, would it?
A If you want to nmake up this case, you can. It would be very
difficult to do it like this in isolation, but it's not what
happened at Murphy G |.

Q Let me see if you agree with ne. |If your source is here where |
placed the X and | amtrying to figure out where the source materi al
got to, where it was released to. It seens to ne that the way |
would try and figure it out is | would try and sanple here, assune

purple is positive, are you with ne? | would want to do that, do
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you agree, you want to take a nice sanple in the vicinity of the
area to see if you're finding positives for the source of your

mat eri al ?

A.  Mre sanples are always better.

Q More sanples are always better. [I'man LSU guy so | amgoing to
use yellow as a negative, we will put negatives. Let's do this.
What would that smattering of yellow and purples in this zone

i ndicate to you?

A Al right. So we are talking about inpacted area?

Q Yes.

A | amjust going to get up because the pointer doesn't go there.
If they're going to nake an exanple, let's say here we have an X
Sonme chem cal contam nant that isn't present anywhere else, this is
the one source of it, say it is purple ball bearings, it al nost
doesn't matter as long as it's unique, |like Miurphy crude oil is

uni que. Were you have the positive sanples then at a mnimumthis
is the area that was inpacted by the dispersal of that contam nant.
So where you have a positive knowing it didn't cone from anot her
source and you have in fact drawn the inpacted area at a m ni num

Q A amnnmm But isn't it true, M. Kaltofen, that unless you
test beyond the affected area right here, right here, right here,
right here and right here, right here and right here, you can't
figure out where the fence is, where the perineter is, correct?

A.  For this exanple, if you're getting nore positives outside, then

your inpact area is actually larger.
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Q Isn't it true that if you're going to try and establish a
boundary or a perineter of an affected area you need to test on both
sides of your perineter, you need to test in your inner area and
your outer area; is that correct?

A, Your perineter is determned by the results of your sanple.

Q The perineter should be where the positives turn to negatives on
a consistent basis, correct?

A.  For our unique chemcal, all of the things that are giving you
positives have been inpacted.

Q No, | am asking you about the perineter.

A Right.

Q Shouldn't the perineter be where the positives for this source
consistently turn into negatives?

THE COURT: Just a mnute, an objection.

MR. LAMBERT: Excuse nme, your Honor. | want to object
just to make sure that this line of questioning is confined to this
hypot heti cal exanple and that it's not dealing with the reality of
St. Bernard and ot her paraneters.

MR MLLER It's hypothetical, your Honor.

THE COURT: It is and that's what the witness said. He is
obj ecting whether or not it's relevant. | know he's under
cross-exam nation, he is under cross, he is not going to be your
case, | wouldn't inagine.

MR MLLER  Sure, sure.

BY MR M LLER
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Q Just in terns of trying to determne a perineter, wouldn't you
want to |l ook to a consistent set of positives and negatives and see
where they are?
A. Your inpacted area is going to include the full set of positives
for this chemcal in the hypothetical case, particularly because we
have a new chem cal; but we were tal ki ng about Murphy, the issue is
predomnant. And so | don't want the isolated sanple outside to be
confused with predom nance.
Q But in ny hypothetical where do you draw the |line, at what point
do you establish a perineter?
A In your hypothetical if you want to include the entire area that
is inpacted, we have the benefit of having this unique analysis that
by definition your inpacted area is the set of positive sanples.
Q You keep sanpling until you find all negatives, right?
A. Al of the negatives are outside of your area by this
definition.

THE COURT: Anything further of this w tness?

MR MLLER One nore question, your Honor, one
nore little set -- actually, let nme confer with ny cocounsel for a
second.

THE COURT: Al right. Let's go, counsel.

MR MLLER Thank you, Judge.
BY MR MLLER
Q M. Kaltofen, | want to go back to a point quickly that we nade

right after lunch, and that dealt with the first sanple, seven
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sanple locations that were listed on the Exhibit 100. Do you recal
t hose?

A Yes, | do.

Q And | think you said in response to sone questions that an

i nvesti gator gave sanples, do you recall that?

A.  That's ny understanding, yes, sir.

Q Do you recall in your deposition, | think it was on Decenber
27th, we tal ked about that earlier?

A | do.

Q | asked you who enployed that investigator. Do you recall what
canme out in that deposition?

A Not really, no, sir.

Q Do you recall M. Lanbert saying that M. Lanbert enployed that
i nvestigator?

A If he said it, then | believe him | amnot sure if | know
exactly who enployed him | understand he was working at the
direction of M. Lanbert or at |least M. Lanbert's firmor sone of
these other plaintiff attorneys.

Q Do you recall in the deposition M. Lanbert also saying that

i nvestigator had no expertise in collecting sanples?

A If you say he did, | believe you.

Q | want to put up on the ELMO the testinony that | think you
provi ded the Judge about what information you gave the investigator
in connection with collecting sanples, do you recall that?

A, That's right.
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Q And is that a fair representation, | think it's an actual quote,
that you said you provided M. Lanbert's investigator general

i nstructions about how to collect the sanples?

A, That's correct.

Q Let's pull up page 56 to your deposition -- 54, I"'msorry. And
let's look at lines 4 through 16. Go ahead and read the deposition
transcript. | asked you, "Do you know how M. Valenti --

M. Valenti, that's M. Lanbert's investigator, correct?

A Yes, | think that's right.

Q "Do you know how M. Valenti took these sanples?' And how did

you answer ne in deposition when you were under oath?

A. Wen you're tal king about --

Q Just give ne your answer if you don't m nd.

A, Wiich, No. 117

Q Line 6.

A Line 6, "I can't speak to what happened to those sanples before

they got to the laboratory."

Q And let's go to ny next question. "D d you provide him

M. Valenti, with any instructions on how to gather these sanpl es?"
A, That's correct.

Q Look at your answer, it says, "No. The sanpling equi pnent was
sent down here. | don't know how he did it or how that transpired."”
Do you see that testinony?

A And | stand by that.

Q You stand by it today. Let's |look at the next question. "Do
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you know anyt hi ng about his sanpling protocol for these seven
sanpl es?"

MR LAMBERT: Excuse ne, your Honor, again repetitive. He
even asked himif he used a dirty shovel to pick it up and the
w tness said, no, he didn't know.

MR MLLER One final question.

MR. LAMBERT: There is nothing inconsistent.

THE COURT: | will overrule the objection, it's
Cross- exam nati on.
BY MR MLLER
Q In response to ny question, "Do you know anyt hi ng about the
sanpling protocol for these seven sanples?" How did you answer in
t he deposition, M. Kaltofen?
A That's no.
Q And do you stand by that testinony today?
A | do.

MR MLLER No further questions, your Honor.

THE COURT: Any brief redirect?

MR LAMBERT: Brief, yes, your Honor.

REDI RECT EXAM NATI ON

BY MR LAMBERT:
Q Let's start over here. Instead of a circle --

MR LAMBERT: And, your Honor, are we going to mark this
or maybe he doesn't want to?

THE COURT: Counsel hadn't.
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BY MR LAMBERT:
Q Instead of a circle with a bunch of hypothetical what ifs, let
me ask you to take a look at this exhibit or it's a representation
of an exhibit which is in evidence. And this |line represents what
(1 NDI CATI NG) ?
A. That line represents the boundary w thin which Mrphy crude oi
is the predom nant contam nant.
Q Is it the 40 Arpent Canal ?
A Yes, it is.
Q So if you were looking for a boundary and you know the water is
flow ng towards a drai nage canal, you don't have to sanple out here
in the swanp to know that it's a boundary, do you?
A Yes, that's correct.
Q Likewise, inreality this end of this blue line represents an
area which at sone point has high ground including railroad tracks?
MR, MLLER  ojection, |eading question, your Honor.
THE COURT: Sustain your objection.
BY MR LAMBERT:
Q Are there -- let nme nake it sinple. Aren't there natural
boundaries that exist in terns of topography, for exanple, railroad
tracks and canals that can formthe basis of the end of a sanpling

requirenent ?

A Yes.
Q And those exist inreal life; is that correct?
A Yes.
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Q And there are also other factors that have to do with where
things travel that you already testified with regard to water flow
and preferential pathways and the |ike?

A Yes.

Q Al of the questions with regard to M. Valenti, didn't you
resanple what M. Valenti sanpled?

A Yes.

Q And did your resanpling where you actually took the sanples
yoursel f and they were done in connection with appropriate
procedures confirmed the results of the |aboratories that had tested
t he sanples provided by M. Valenti?

A Yes, they did. There were weather differences but they are all
readi |y expl ai nabl e.

Q \Were were you when M. Valenti took these sanples; in other
words, why weren't you able to cone?

A In Cctober | was in Siberia.

Q And you were working over there doing what ?

A. | was doing sanpling and testing at the Techa River System
outsi de of the Mayak Chem cal Nucl ear WrKks.

Q And you were doing that on behalf of who?

A. | was doing that on behalf of the Siberian Scientists for

Nucl ear Responsibility.

Q Now, you were asked a bunch of questions about West Genie Street
in connection with sonme sanples taken there. The presence of one of

the sanpl es taken there was sonething that related to Murphy crude
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oil froma gas chronmat ograph standpoint, correct?
A Yes.
Q And was it fairly clear to you that two of the sanples that cane
froman oil drumarea were likely to be negatives anyway?
A Yes, it was negative for Murphy G1l. There was a small drum of
oi | that had overturned.
Q And that was consistent with your observations when you took
t hose sanpl es?
A, That's correct.
Q Now, you've been questioned at |ength about the nunber of
sanpl es that you have taken. Are you satisfied that the results of
t he sanpling that you' ve taken, along with your observations of the
| ocations of the sanpling, and your review of the drai nage systens
and the topography of this area have provided you with enough
information to forman opinion with regard to the presence of Mirphy
crude oil as the predom nant contam nant inside of that area?

MR MLLER | object. He said he didn't review the
dr ai nage systens.

THE COURT: Did you have enough information to nake an
opinion, sir?

THE WTNESS: Yes, | did, your Honor.

MR LAMBERT: Just one nore, your Honor.
BY MR LAMBERT:
Q You didn't review the drai nage systens before you provided the

initial analysis of this area, correct?
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A | did not review the drainage works, that's correct, before.

Q At alater point in time you reviewed information with regard to

drai nage, including the reports of Dr. Bedient and so on?

MR. MLLER  bjection, your Honor, this is not redirect,
this is new exam nation.

THE COURT: Sustain the objection, also it's |eading.

MR LAMBERT: Al right.
BY MR LAMBERT:
Q Are you satisfied that the nunber of sanples that you' ve taken
are sufficient for you to, along with the other information that
you' ve obtained, accurately describe this area of contam nation
predom nantly with Mirphy crude oil ?

MR MLLER  Qojection, your Honor, it's not redirect.

THE COURT: It's asked and answer already. Anything
further?

MR. LAMBERT: That's it.

THE COURT: We will take a break. | understand you're
going to admt the other material, let's get it all ready.

THE DEPUTY CLERK: Everyone ri se.

( WHEREUPON, A RECESS WAS TAKEN.)
( BACK ON THE RECORD.)

THE COURT: Be seated, please. Plaintiffs call your next
W tness or w tnesses.

MR. PENTON: May it please the court, your Honor. In

keeping with the nunerous status conferences and the hearings in
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court, Judge, at this time we would offer the deposition testinony
of the witnesses in this case for the record, sir. And that would
be Dr. Philip Bedient, Dr. Paul Tenplet, Dr. Vincent WI son,
Dr. Erno Sajo, Dr. John Kilpatrick, and Keith Baugher

THE COURT: | understand that's agreeable with the
def endant s?

MR, PENTON: Yes, your Honor.

MR MLLER Keith Baugher is actually our expert, he is
here to testify live.

MR. PENTON: W have designations and we can hold those
until he testifies.

THE COURT: Let's hold that.

MR PENTON:  Ckay.

MR, McSHANE: Al so, your Honor, with respect to Dr. Sajo,
that would be qualified with your Honor rulings excluding his
t esti nony.

MR. PENTON: Absolutely.

MR MSHANE: | don't know if you want us to |line out sone
of the testinony.

THE COURT: At least circle it and give it back to nme and
Il will rule on that.

MR MSHANE: W wll do that, Judge.

THE COURT: | will allowthat to be introduced. Wth
regard to Dr. Sajo, | nade sone Daubert rulings with regard to his

testinmony and his deposition may need to be trimred down. | don't
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know whether it would or not, in any event | will give counsel an
opportunity to circle information that you think it should be out
and I will ask the plaintiffs whether they agree with that. |[If they
disagree | will decide that.

MR. PENTON: Qur class reps, Cherie Perez, Phyllis M chon,
Fernand Marsol an, Robin d ark, Janmes Shoenmeker, Phillip Hebert; the
nanmed plaintiffs, Danny Gaspard, Joseph G roux, Charles I|nbornone,
and Tamm e Oggs as well as Bl aise Sauro, all by deposition.

THE COURT: | understand that's agreeable wth the
def endant s.

MR. MLLER Yes, your Honor. W have our cross
designations for those naned plaintiffs and class reps, too.

MR. PENTON:  Your Honor, previously prior to the start and
prior to the opening statenents the affidavits for these wtness as
well as their exhibits attached to their deposition were given a
trial exhibit identification nunber, Judge.

THE COURT: (Ckay. Wat | generally do is introduce the
depositions as part of the record. | usually don't nake them as
exhibits. Certainly I don't nake themexhibits in a jury tria
because the jury has a right to see all of the exhibits, and | don't
want depositions in the jury room because | don't |et any other
witnesses into the jury room It's not as significant wth a bench
trial, but for consistency purposes, if it's not a problem!| would
like to have the depositions made a part of the record and introduce

the other material as exhibits.
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MR PENTON. Ckay, Judge. Sone housekeepi ng on the
original offer of plaintiff exhibits. Judge, Plaintiffs' Exhibit
88, upon agreenent of counsel, we are going to substitute two of the
attorney nunerosity affidavits of M. Joe Bruno and Ant hony Irpino,
and that's agreeable | believe.

MR MLLER W have no objection to swappi ng out those

exhi bi ts.

THE COURT: Let those be received.

MR PENTON: | will put the original substituted
affidavits for P88. Judge, | left one, let's see -- | have two, |

have two additional depositions, one the Mirphy 30(b)(6) deposition,
t he designees were M. Carl Zornes and C. L. Russell as 30(b)(6)
deponents for Mirphy.

W're offering that, as well as M. Louis Strate who
testified, the corporate nmanager of insurance for Mirphy who
testified day before yesterday, we would |ikew se offer his
deposi tion.

MR MLLER The Louis Strate deposition exhibit is a
joint exhibit.

THE COURT: It's a joint notion.

MR MLLER Wth respect to the Murphy 30(b)(6)
deponents, there were two deponents, M. Carl Zornes who is going to
be our first wtness live; the other deponent C L. Russell is
sonmeone who we are not calling at the trial.

THE COURT: The 30(b)(6) you're entitled to introduce a
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deposition even if the party is live, it's the only type of
situation that is allowed under federal rules. Federal rules allow
it, I will permt the deposition. Anything else?

MR. PENTON: One other thing, Judge. W would like to
of fer P108, and what that is is the hard exhibits of M. Strat's
deposition. As opposed to the transcript being a part of the
record, these are actual docunents which consist of settlenent
docunents, the affidavit and the list of settlenents that were
attached to his deposition.

MR MLLER W' ve actually put that in our exhibit books,
| don't know what exhibit reference that is. It would duplicate
what we've done.

THE COURT: It's a joint exhibit.

MR MLLER This would be a joint exhibit, he doesn't
need to introduce a new one.

MR PENTON:  You had all of those?

MR MLLER W have everything attached.

THE COURT: Wat is his exhibit nunber?

MR MLLER Defendant 71 is the Strate affidavit with
attachnents.

THE COURT: So you also introduce Defendant 71, | wll
admt it into evidence.

MR PENTON:  You would like ne to withdraw the offer of
P108?

THE COURT:  Yes.
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MR. PENTON: Fine, it is wthdrawn. And at this tinme |
turn it over to liaison counsel.

MR TORRES: In connection with the depositions and
affidavits that have been submtted on behal f of the class
representatives, we would like to nmake note that we designate as the
personal clai msubclass representatives Ms. Cherie Perez, Phyllis
M chon, Robin Cark and Phillip Hebert; and business cl ai m subcl ass
representative Ms. Cherie Perez, Dr. Shoemaker and Fernand Marsol an.
And with that the plaintiffs rest.

MR. PENTON:  Your Honor, the transcripts should be here in
about ten mnutes, so we also have duplicates for the court.

THE COURT: Just nmake them available. 1In matters of this
sort, counsel can present their case by way of several nethods. One
method is to call live testinony, the other is called connotation
and the other is to introduce it solely on the paper. [It's not
unusual , but either you go, and it's really up to counsel, they have
to agree to with regard to sone depositions because technically
speaki ng the deposition can be objected to, if the party is within
t he scope and power of the court.

Counsel are very experienced, very talented in their
respective areas, and they have hel ped the court by seeking to agree
wherever they could agree w thout adversely affecting their
conplaints, so | appreciate that.

The plaintiffs have rested. | will hear fromthe defense.

MR. McSHANE:  Judge, just one other housekeeping. Yellow
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hi ghlights representing the portion that Mirphy submts, the
plaintiff agrees they will take those back, they brought in page and
line references and they wll use a different color and use a bl ack
Shaprie to conply with the subject of evidentiary rulings and have a
final single deposition designation.

THE COURT: Fine. Good. Call your first wtness.

MR. KROUSE: Yes, your Honor, we will call Chad Mrris.

THE COURT: Are you going to introduce any evidence first
or not?

MR. MLLER No, your Honor. W said that initially but
we also did what the plaintiffs did, we put deposition designations
in our exhibit books. What we will do is go hone and separate that
out and do that in the norning.

THE COURT: That's fine. Cone forward, please, sir.

THE DEPUTY CLERK: Pl ease raise your right hand.

(WHEREUPON, CHAD A. MORRI'S, WAS CALLED AS A W TNESS BY
DEFENDANTS AND, HAVI NG BEEN DULY SWORN, TESTI FI ED AS FOLLOWS. )

THE DEPUTY CLERK: Pl ease be seated. And using the
m cr ophone, woul d you pl ease state your nane for the record.

THE WTNESS: Chad Aaron Morris.

THE DEPUTY CLERK: Pl ease spell your |ast nane.

THE WTNESS: M-OR-R-I-S.

THE DEPUTY CLERK: Thank you.

Dl RECT EXAM NATI ON

BY MR KROUSE:
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M. Mrris, where do you reside, sir?
I n Bat on Rouge, Loui si ana.
By whom are you currently enpl oyed?

Landsource, Inc.

Q
A
Q
A
Q Wat do you do with Landsource, Inc.?
A | amthe vice-president, | am a professional surveyor.
Q How woul d you descri be your occupation?
A Primarily industrial and commercial surveying.
Q Do you hold any certificates or |icenses?
A | amlicensed with the Registration Board for Surveyors in
Loui si ana and Texas.
Q And what is your educational background, sir?
A. | hold a bachel or of science degree fromthe University of
Florida in surveying and mappi ng.
Q And do you belong or have you served as any type of officer with
any Loui siana societies on surveying?
THE COURT: Counsel .
MR LAMBERT: Excuse ne, your Honor, how is he being
of fered?
MR MLLER Just a fact witness, a little background.
MR. LAMBERT: | was just saying if he is being offered in
any expert way we don't have a problem
MR. KROUSE: Last question on that point.

THE WTNESS: | am past president of the state Society For

Surveyi ng, the Louisiana Society of Professional Surveying.
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BY MR KROUSE:

Q M. Mrris, you were retained by ny law firmFrilot, Partridge,
Kohnke and O enents to do what?

A, To performsurveying in the vicinity of the tanks that were
damaged and to perform surveying in the surrounding conmunities for
el evations and to obtain aerial photography of the area.

Q Now, what survey tools did you use to performthis function or
task?

A. | guess three primary tools would be the total station, which is
an instrunent that we use every day for neasuring angles and

di stances and for determning the horizontal and vertical positions
of features that we shoot or tie in. W also use an automatic

| evel, which is a very traditional tool but it allows us to perform
addi tional redundant observations, checks on the data; and for the
el evation work in the nei ghborhood we used RTK GPS, which is
basically state-of-the-art GPS equi pnent that allows you to perform
el evation work as well as tie in horizontal features.

Q Wen did you start work at Murphy refinery, sir?

A. The first day | was on site was Septenber 27th

Q And how many visits have you had to the Murphy refinery to
performthis function that we're here about?

A | believe 25.

Q Now, essentially could you describe for the court, you have a
laptop in front of you and you have what's known as a CAD. Can you

explain to the court exactly the nechani sm by which the data that
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you col l ected was transfornmed into this conputer progranf

A. Basically we tied our horizontal and vertical neasurenments that
we made with total stations and GPS into the Louisiana state

coordi nated system and then we're able to superinpose aeri al
phot ogr aphy that we obtained fromphoto netric firns, two in Baton
Rouge, one other, they geo reference the photography, so essentially
we just lay the survey data on top of the photographic inmge.

Q How many data points do you estimate that you used or have you
utilized in terms of surveying the 250 series tank?

A 3, 300.

Q And how many data points do you estinmate that you' ve utilized to
survey the residential community surrounding the tank farmin St
Bernard Parish?

A, Just over 10, 000.

Q Can we pull up onto the screen, sir, the survey data, and can
you explain to the court generally speaking what we're | ooking at?
A. This is a series of photographs. For way of perspective or
orientation | can draw on the screen, this series of lines along in
this area, that is Paris Road, this is the 40 Arpent Canal, this is
Judge Perez, this is St. Bernard H ghway (1 NDI CATI NG .

Q Just in general geography, the Industrial Canal that's in New
Oleans, is that on this map at all?

A No. It's several mles west, probably a block or farther to the
left is where it would fall.

Q Wiy don't we take a look, first of all, at the north tank farm
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at the Murphy refinery, and if we can zoomin on that area and what
you focused in on.
A. The large screen is hard to see. |If people can see and | ook at
the wi de screen TV screens it's nmuch nore clear on those screens.
Basically on Septenber 27th we wal ked through the area, and | was
told to docunent the area, neaning survey essentially everything
that | can see that may be of sone interest in the future. W
weren't trying to pick out any specific features that were snoking
guns or anything along that line, it was sinply a docunentation of
what was there.

And as | stated before, that was consisted of
approxi mtely 3,000 data points. W surveyed everything fromthe
| ocation of the tanks to the height of the dykes around the tanks to
the location of the pipes that are in the area, then also did sone
detail ed surveying around the dent in the tank.
Q Let's take a look at the tank itself, the 250-2 tank, and you
can explain to the court the neasurenments that you took that showed
t he novenent of the tank follow ng Hurricane Katrina.
A, Maybe a little difficult to see, but this blue or I"'msorry
yellow circle in this area, that is the foundation where the tank
was prior to the storm And you can see the location of the tank on
t he photograph and you can also see this green line, that's the
actual edge of the tank (I NDI CATING . Because of the height of the
tank and the angle of the photograph was taken it |ooks like there's

just a little overlap, that's not actually overlap, that's just part
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of what we deal with in dealing with photographs.

Q M. Mrris, can you neasure for the court and give your best
estimate in terns of nunber of feet that tank 250-2 noved fromits
f oundati on?

A Yes. I'll zoomin a little bit and neasure distance. For what
it's worth, this programthat I"'musing is auto CAD, it's probably
the nost wi dely used design and surveying programin the world.

MR. LAMBERT: Excuse nme, your Honor. If | mght, thisis
interesting but relevance? Cass certification.

THE COURT: Well, where are we going with this?

MR, KROUSE: Your Honor, what we're trying to do is just
give the court an idea, first of all, of the nmassive anmount of
novenent in and around the tank itself, also the elevations of the
dyke which conmes into play to serve as a foundation for other expert
W tnesses who will be testifying today and tonorrow.

THE COURT: [|'Il overrule the objection and allow it. But
let's recognize that we are not dealing with substance, we are
dealing with class certification. This nmay have sone rel evance on
expl aining the nunerosity or commonality but it's very tenuous.

MR. KROUSE: | understand, your Honor, we will nove on.
BY MR KROUSE:

Q M. Morris, can you just give us an idea in terns of the
el evations around the tank dyke area and focus in on the breach at
the 250 series tank dyke containment area and let's focus in on

t hat .
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A.  The tank shifted roughly 35 feet to the east and the breach in
the levee, it's alittle fuzzy here, but you can see water com ng
all the way through the breach. The width of the breach and the
depth of the breach. By |looking at these elevations, this elevation
shows this is a ground el evati on between the pipe and the m ddl e of
the breach elevation with respect to North American vertical data
itemis two tenths of a foot.

And if we pan over we can |ook at an area on the top of
t he dyke, top of the dyke elevation is roughly eight and a half
feet. So that breach was eight and a half feet deep. And that's
the type of useful ness of this data.
Q And general ly speaking, can you show the outline of the dyke
around the 250 series tanks?
A W can see the outline going all the way around here
(1 NDI CATI NG) .
Q And what was the elevation of that dyke, generally speaking,
towards the west?
A. The elevation prior to Katrina was roughly eight and a half feet
above sea | evel.
Q Now, can you contrast that with the elevation at the 40 Arpent
Canal immediately to the north of that, did you take neasurenents of
the levee to the north of the 40 Arpent Canal ?
A Yes. It varies sonmewhat, but roughly six feet above sea |evel
on the 40 Arpent Canal.

Q What about to the street, | believe it's Florida Avenue adjacent
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toit, what is that?
A. This is actually the road that runs along the tow of the |evel
| evee, roughly two and a half feet bel ow sea |evel.
Q D d you conclude whether the dyke around the Mirphy series tanks
was hi gher or |lower than the height of the 40 Arpent Canal |evee?
A. Mirphy, the dykes around the tank are roughly two feet higher,
slightly above two feet higher than the 40 Arpent Canal | evee.
Q D d you have an opportunity to take nmeasurenents within the
residential nei ghborhoods, starting with Judge Perez imedi ately
sout h?
A Yes.
Q Wat was the purpose of taking those neasurenents?
A W were basically looking at the slope of the ground in a
general sense. W just |ooked at the el enents of what we surveyed
and we saw it's roughly two and a half neet below sea level. [If we
zoom in at Judge Perez we can see the ground elevations are in the
vicinity of two to three feet above sea level, it varies as you go
up and down Judge Perez.

And if we nove out to St. Bernard H ghway and zoomin we
can see that the ground el evations cone up to eight, eight and a
half feet above sea level. So there is a pretty significant drop
fromthe river to the 40 Arpent Canal
Q Wiat did you conclude generally fromthe slope fromSt. Bernard
H ghway to the 40 Arpent Canal ?

A, The ground slopes away fromthe river toward the 40 Arpent
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Canal .
Q D d you have an opportunity on this photo,
believe is Septenber 3, 2005; is that correct?

A That's correct.

aerial photo, which I

Q To take a | ook at any of the punps that were |ocated on the 40

Arpent Canal ?
A Yes.

Q Can you show those to the court?

A | want to zoomin on this area, | believe this is punp No. 7.

We can very plainly see that punp No. 7 is operating. This

phot ogr aph was taken 11:25 Saturday, Septenber

the 3rd. And we can

al so see sone erosions or breaches in the 40 Arpent Canal | evee.

Q \What about with punp No. 6, can you point that out to the court?

A Punp No. 6 | actually need to | ook at the photography for

Septenber 2nd, | can show it. Wile we have this photography | can

| ook at the breach the Arny Corps created near

Q Ckay. Let's see that.

Pari s Road.

A O orientation when we look at it on the other one, you can

count 1, 2, 3 power structures east of, this is Paris Road, and we

can see the breach that was dug and we can actually see the

equi pnment that's still sitting there. That's again on the 3rd.

Q Let's go to the 2nd of Septenber and show the | ocation of the

punps.

A W will zoomin on that sane area, first to |look at that breach

area. Again we were 1, 2, 3 power structures,

so this is the area
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where the breach was dug. And it's obviously not there on Septenber
the 2nd. This photograph was taken at roughly 10:15 A M W can

| ook at the punp No. 6, which is west of Paris Road, again this is
Friday, and we can plainly see that that punp is noving water.

And if we ook at punp No. 7 again for orientation, the
tanks are in this area, punp No. 7 is little bit northeast in this
area. If we zoomin we can pretty plainly see that on Septenber 2nd
there is no water noving.

MR KROUSE: | think that's all the questions | have, your
Honor. Exhibit 10 is a COwith M. Mrris' survey data fromthe
tank dyke, Exhibit 84 | believe is the survey data fromthe
nei ghborhood. W're prepared to assist the court if they want to
| ook at an auto CAD, we've also printed copies of the presentation
that we wll mark and identify as exhibits after the
Cross-exam nati on.

THE COURT: Let's have cross-exam nation. Thank you.

MR LAMBERT: Thank you, your Honor.

CROSS- EXAM NATI ON
BY MR LAMBERT:
Q M. Mrris, how are you?
A Just fine, sir.
Q A couple of things | wanted to ask you about. Do you recall in
your -- let me just ask you this. Wen you surveyed the perineter
of tank 250, and if you would, please, zoomin on this area, the 250

series tanks. D d you find two areas right over here that we all
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di scussed whet her we wanted to call them breaches or whether we
wanted to call them erosion areas that were significantly bel ow the
top level of the dykes (1 NDI CATI NG ?

A Yes.

Q And how far below the top were these nunbers?

A. W can see the top of the dyke el evation eight and top of the
erosion at five or five and a half. | amnot sure if these are on
t he very top.

What do you have right here (1 ND CATI NG ?

This one is five.

So three feet?

Yes, Ssir.

o > O > O

And let's go on back, back it out, please. There was sone areas
along the east side here, which were also, let's try this one right
in here (1ND CATI NG .

A, W see roughly 5.1 again.

Q So just to refresh, the top of the general elevation is eight
and a hal f?

A Yes, sir. It varies as you go around the dyke, it's not
perfectly level but eight, eight and a half is fair.

Q But these particulars | am asking you to opi ne about are
significantly below the top which are three and a half feet or so?
A. Roughly three to three and a half feet, yes.

Q Nowlet's go on down, if you would, please, to the southeast

corner of this system R ght in this area, this area (I ND CATI NG .
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Six two here, five two here.
Al right.
So roughly the sane.

And then around the corner over in here (IND CATI NG .

> o »>» O >

Agai n, roughly the sane.

MR. LAMBERT: Your Honor, we may struggle with this, but
it mght be nore easier if w go the old way. Do you mnd if |
appr oach?

THE COURT: That's fine.

BY MR LAMBERT:
Q | amreferencing P70 which is a series of aerial photographs
provi ded by the defendant, and | am | ooking at TU 102175, which is a
satellite photograph taken on August the 31st. Katrina was on the
29th, the 30th, then August the 31st. And what | want to ask you to
do is to look at, and then | want to show it to your Honor, the
areas that |'ve asked you to focus upon. The northeast -- |I'm
sorry, the northwest corner and the southeast corner. Can you do
that, please. And you recall you did it in your deposition?
A | believe | was in the roombut it wasn't in ny deposition.
Q Al right. Mwybe so. But at any rate, is it fair to say that
in that aerial photograph or satellite view the water on the inside
of the 250 dyke series is conmunicating not only through the breach
that you pointed out around the pipes, but also through these areas
of the dyke that are three and a half feet or so bel ow the eight and

a half foot |evee that you tal ked about ?
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A

That appears to be the case to ne.
MR LAMBERT: Show the Judge, pl ease.

THE COURT: | can see it on there. Pr oceed.

BY MR LAMBERT:

Q
A

Q

Now, if you could back out, please.
Whi ch day's phot ography would you like to see in the background?

It doesn't matter at this point. | want your surveys of the

nei ghbor hood, the survey data of the nei ghborhood.

A

Q

Ckay.
Now, when you took these readings --

MR. LAMBERT: And by the way, your Honor, so the record is

cl ear, P20, which you can refer to, this is the way we've got this

gentl eman's presentation, absent any of the data with regard to the

nei ghborhood by the tine we took his deposition. W had none of

this, we had this area of tank 250, we had it in the form of these

two pages which appear as P20 wth yellow dots and | had no idea

that you could zoomin on them and get a footage mark until we took

the deposition. And we don't have the equi pnent capabl e of doing

that, it's a several thousand dollar auto CAD program W were

gri pi ng about what each other knew.

THE COURT: Al right. Let's nove on.

MR KROUSE: Just to respond, your Honor. W provided

M. Mrris with this laptop --

MR LAMBERT: | ' m Lanbert.

MR KROUSE: At the deposition we provided you M. Morris
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with his laptop and had full opportunity to review this and gave you
the auto CAD material so you had opportunity to reviewit.
THE COURT: (Okay. |'ve heard enough. Let's continue.
BY MR LAMBERT:
Q The elevations that you took in the nei ghborhood were street
el evations, correct?
A Yes, sir.
Q You didn't take any elevations with regard to soil ?
A, That's right.
Q Now, as | understand your testinony, this neighborhood generally
t opogr aphy wi se goes to the north, towards the 40 Arpent; in other
words, high over here, |ower over there, correct (IND CATING ?
A | believe it would be nore square with the road, but, yes, sir.
Q This way (I NDI CATI NG ?
A Yes, sir.
Q Square with the roads because that's where you took the
el evations?
A, That's correct.
Q This map is oriented so this is north, correct (1 NDI CATING ?
A, That's correct.
Q At any rate, the novenent, whether it's at a 20 degree angle or
dead ahead, is generally towards the 40 Arpent Canal ?
A That's right. In general the ground anywhere al ong the
M ssissippi River is going to flow or the ground is going to sl ope

away fromthe river and roughly perpendicular to the river.
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Q That's fine. Now, based on what you just showed the court with
regard to the function of these punps, if you could back out a
little further, please.

(WTNESS COMPLIES.) That's it.

That's as far as you go?

That's as far as the photography | have | oaded, yes.

| take it then the photography here | oaded doesn't show punp

7?

That's punp No. 6 in that point.

It does, where, where is it?

It's all the way in the corner.

o> 0 » g 0 > 0 »

kay. And that one was functioning well before the one down
here, correct (1 NDI CATI NG ?

A, That one was functioning on Friday and the one to the east was
not functioning on Friday.

Q And the one down here was al so functioning before the Corps of
Engi neers broke the dyke sonmewhere in here (I ND CATING, correct?
A, That's correct. On Friday the break in the dyke was not there.
Q So if we use the analogy of a bathtub drain, the only one going
in the beginning was right down here (1 ND CATI NG ?

A. | amnot an expert on bathtubs and | don't know if there were
any other drains, but | can tell you --

Q Let me rephrase the question. The only drainage point that you
know of along the 40 Arpent Canal that was active at the tinme when

you flashed up those photos was this one down here, correct
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(1 NDI CATI NG) ?

A No. | know, we can zoomin on this other punp structure and we
can zoomin a little nore and | ook just the punp structures in this
area, and just west of that we can see erosions in the |evee and
this erosion is rather large and looks to ne like it's still flow ng

wat er on Friday.

Q D d you neasure it?

A. No. But we can give you a neasurenent fromthe photograph.
Q D d you neasure the elevation of this?

A No.

Q Back up and show ne where that is.

A It's just west of punp structure No. 7.

Q Back up so we can see it relevant to the Murphy G| site.
A I'msorry. Let ne mark it on the screen.

Q | see it, right here (1NDI CATI NG .

A. The break is in this area and you can't quite see the tank on
it, can you (I NDI CATI NG ?

Q Down here (I NDI CATI NG ?

A.  Let ne pan over just a little bit. The tanks are, the screens
aren't quite lined up. The tank structure is here, and the punps
are here and the erosion or breaks in the levee are in this area,
there are three of them (I ND CATI NG .

Q So for sone period of tinme you woul d have a novenent towards the
east fromthis tank area, correct?

A.  For sone period of time we would have sone water flow ng out, |
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couldn't tell you --

Q \Water flow?

A Yes.

Q If there's oil on top of the water --

A | don't know about direction, but I can tell you water is
flow ng out of the breaks.

Q | understand. And the whole tine you have punp No. 6 running on
the far west end of your map?

A Fromny data | can only tell you that it was running on Friday.
Q GCkay. That's fine. Now, you didn't go there until the 27th,
did you?

A That's correct.

Q So these observations that you're making with regard to when

t hese punps ran has to do with your view of these aerial photographs
t aken back of a historical?

A That's correct.

MR. LAMBERT: That's all | have, your Honor. Thank you.

THE COURT: Any redirect?

MR. KROUSE: No, your Honor. In connection with this
testinmony we would offer, file and introduce into evidence Exhibits
101 and 102 along with the previous adm ssion.

THE COURT: The court will allowit.

THE DEPUTY CLERK: Wat previously marked exhibits?

MR, McSHANE: Judge, | believe we had taken up as a

pretrial matter, what we would like to do with Dr. Kuhlneier, the
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hydr ol ogi st and others, is to ask Chad to run the auto CAD, the

survey data in connection with testinony fromthe other defense

experts.

MR. KROUSE: And we are going to use himfor the next
w tness as well, Carl Zornes.

And the exhibits were 10 and 84, which is the survey data
di sc.

THE DEPUTY CLERK: He is offering them now, he offered 101
and 102 be admtted.

MR BRUNO What is the exhibit nunber? 10 and 84 and the
two phot ogr aphs.

THE COURT: Any objection to those fromthe plaintiffs?
Let it be received and narked.

MR. KROUSE: Carl Zornes, your Honor.

THE DEPUTY CLERK: Pl ease step into the w tness box.

(WHEREUPON, CARL J. ZORNES, WAS CALLED AS A W TNESS BY

DEFENDANTS AND, HAVI NG BEEN DULY SWORN, TESTI FI ED AS FOLLOWS. )

THE DEPUTY CLERK: Pl ease be seated. And if you would use
the m crophone there, would you state your nane for the record.

THE WTNESS: Carl Joseph Zornes.

THE DEPUTY CLERK: Spell the |ast nane.

THE WTNESS: Z-OR-N-E-S.

Dl RECT EXAM NATI ON

BY MR KROUSE:

Q M. Zornes, by whomare you currently enpl oyed?
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A, Mirphy O USA

Q And what is your position wth Muirphy QI ?

A. | am manager of community and industrial relations at the Mirphy
refinery.

Q And provide the court with a brief description of your duties.

A Wat's that?

Q A brief description of your duties.

A | amin charge of all of the community involvenent. | also have
the industrial relations side, which is the union bargaining group.
Q D d you have prior to Hurricane Katrina striking St. Bernard in
August of 2005, were you part of a hurricane evacuation group?

A Yes, | was.

Q Could you explain how many nenbers were a part of that hurricane
evacuati on crew?

A, W had approxinmately 11 people.

Q And on what date did the refinery close as a result of Hurricane
Katrina?

A.  That was a Sunday evening. The 27th?

Q And where did you evacuate to?

A. W evacuated to Ponchatoul a, Loui siana.

Q And when did you have the first opportunity to return to the
refinery to inspect its condition follow ng Hurricane Katrina?

A, Hurricane Katrina actually passed through on that Mnday. It
was Wednesday when we returned by crew boat down the river.

Q And where were you com ng fronf
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A | think that particular day we started out in Ganercy, it was
about a five and a half hour crew boat ride down the river.
Q Wen you arrived at the Meraux refinery at Mirphy, what was your
obj ective for you and your hurricane crew?
A Wll, the main thing was to get a good visual of the whole plant
and try to check the whole refinery, the basic operating units, nake
sure if there were any | eaks and secure any |eaks if there was any.
Q W have the sanme map that Chad used, | want to utilize that with
you as well to try to keep everybody on the sane page.

MR. BRUNO Does that have nunbers or sonething? Can we
reference that in sonme fashion? W shoul d.

THE COURT: Wat's the nunber?

MR KROUSE: 101.

THE COURT: The map he is referring to is 101 and the
di sc.

MR KROUSE: And the disc is 10, he is running a disc.
BY MR KROUSE:
Q Were did you disenbark and where did you go, generally
speaki ng, on that first day?
A On that first day we disenbarked at our docks, which is |ocated
out on the river, and we actually nmade our way to the main office
bui l ding and then we secured the Gate 3, which is near the west side
of the plant on St. Bernard H ghway because the gate was bl own over.
And it was basically nore or less that first day was trying to

secure what was along St. Bernard H ghway.
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Q Can you describe for the court the general condition of the
Mur phy refinery on August 31, that Wdnesday when you arrived as a
result of the devastation from Hurricane Katrina?

A It looked pretty much like the rest of the parish. | nean,
there was debris everywhere, there was still water in the plant. It
just looked like a hurricane had passed.

Q And did you have an opportunity to wal k and i nspect the main
office on the admn building on St. Bernard?

A Yes, we did. W had water damage in that office.

Q You're focused on this 11 man crew at least on this first
Wednesday. Where did you go in the refinery and what did you
acconpl i sh?

A W pretty nuch couldn't get too far because water was still in
the plant, but we were able to get probably sonmewhat past the

mai nt enance buil ding, which is about right there (1ND CATI NG .

Q Al right. Thank you. And where else did you get to go?

A Pretty much everywhere east of that.

Q D d you see any evidence of oil, particularly crude oil, in the
Mur phy refinery on that first day, the 31st of August?

A. No crude oil at all.

Q Any evidence of |eaks or problens within the refinery?

A, W had several air |eaks and water |eaks that we secured as we
wer e goi ng through.

Q Was there any water on St. Bernard H ghway on the 31st of

August ?
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A. No, there wasn't. Not in front of the refinery where we cane in
at .

Q You returned the next day on Thursday, Septenber 1st, is that
correct, with the sanme crew?

A Yes.

Q Wiere did you get to that day within the refinery?

A On the 31st, let ne get ny bearings straight. You m ght have to
go a little bit nore, pan a little bit nore west if you could. W
probably got to the beginning of Area 4, which is our catalytic
cracking unit, which is about right there (I ND CATI NG .

Q And so you're making your way up the western boundary of the
refinery?

A Yes.

Q Are each of the crew nenbers in this teamreporting to you on
the condition of the units?

A Yes, they are.

Q Do you have any reports from any nenbers of the crew of any type
of crude oil |eaks on that date?

A. No, we haven't.

Q Now, did you have an opportunity to return the next day, that

Fri day?

A Yes, we did.

Q And | guess you're still conducting inspections of the entire
refinery and working your way northbound?

A That's correct.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

159

Q On that date, Friday, Septenber 2nd, were there any reports of
any type of crude oil |eaks to you as this team commander ?

A No, there wasn't.

Q Now, can you explain to the court and generally show where the
south tank farmarea is on this map, Exhibit 101?

A.  The south tank farm consists of pretty nmuch fromthis point to
this point, everything back south and the south is back this way

(1 NDI CATI NG) .

Q Now, let's turn quickly to Saturday, Septenber 3, 2005. And
let's take a | ook at your |ocation on Judge Perez on that date, and
tell the court what you discovered on that date.

A Ckay. | finally nmade ny way down the west side road inside the
plant, which is right in this area right here (INDI CATING. | got
to this corner of the plant and that's when |I noticed the oil on
Judge Perez. Qur fence was down, our perineter fence that runs

al ong Judge Perez was down, it still had water, | was in water up to
about alnost close to the top of ny knee boots at that point. And |
could see oil pooling right where | was, just about close to where |
was standing |looking at it across the fence.

Q And how woul d you describe that oil for the court?

A It was a dark, |ooked |like crude oil to ne.

Q Now, did you know where the source of the oil was comng from on
Sept enber 3rd?

A. No, not at that tine.

Q D d you have an opportunity to send two of your team nenbers to
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i nspect sone of the tanks on that date?

A Yes, we did. | sent themto the crude tanks on the south side
and | told themto check basically everything we could get to on the
south side of the plant

Q And what two tanks were those?

A.  Those were 200-4 and 200-5, those were the only two crude tanks
we had on that side of the street.

Q Wiat action did you take at this point to |ocate the source of
the oil?

A Once we found out it was not comng fromthe south side of Judge
Perez, nyself and ny safety manager Bill Turnage went to the
sheriff's office to speak to Jack Stevens to see if he can get us an
air boat to conme through the back of the plant to see if we can
check our other five tanks out.

Q Wiy was it necessary on this date, Septenber 3rd, to get an air
boat to get back to the tank farnf

A. Because the area was still flooded and we did not have a boat to
access it ourself.

Q Were did you take the air boat fromand where did you go?

A Okay. Once we get the air boat, we went down, we got a ride
down St. Bernard, | nmean Paris Road in a dunp truck and he told us
to see sone Wldlife and Fisheries agent and he said they will know
who you are. So we got to the point, they were staged on Paris Road
around the 40 Arpent Canal, and there were several air boats there

and several WIdlife and Fisheries agents. And they were expecting
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us.
So once we got a hold of one of themand they said we'll

take you. So ne and Bill got in the air boat and we got, we rode

right outside of the 40 Arpent Canal, he hopped the | evee and we

kind of went the sane route as the 40 Arpent Canal all the way to

the back of the -- it's a wooded area that's behind our tank farm on

the north side of the property, and we cane in approxinmtely right

there, we hopped over. Well, actually we hopped over around this

point and then we got in the 40 and drove it down to this point.

Then we cane through this wooded area al ong here and weaved our way

t hrough the wooded area and got right there on that corner

(1 NDI CATI NG) .

Q And that's on the north edge of the 250 series tank?

A That's correct. And | had the air boat driver drop us off

approximtely right there at that point.

Q And you're pointing to the northeast quadrant of the tank deck?

A, That's correct. And that's when we got out on foot to survey

t he tanks.
Q Now, you nentioned Bill, Bill is whonf
A, Bill Turnage is our safety manager at the plant. He is part of

our hurricane team al so.

Q Now, did Bill acconpany you on your inspection of the perineter
of the tank dyke area?

A Up to a certain point because he has a bad knee and he coul dn't

get down sone -- well, the first crevasse that | cane to, which was
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right about that point right there, sone of the tank dyke eroded
about two and a half, three feet down into the ground and that's
when Bill, | told himto stop because | knew he had bad knees and |
told himl wll take a | ook the rest of the way.

Q Let's focus on that soil erosion at the northwest quadrant of
the tank dyke. At that point in tinme did you see any type of oi

| eaki ng from that area?

A. No. Actually there was only water in the tank dyke from ri ght
there fromwhat | could see and there was clean dry nud that |

j unped down on. There was no visual signs of any, not even oil
stain in that area.

Q D dyou continue to wal k the perineter southbound on the western
boundary of the 250 series?

A Yes. | started wal king down and when | first noticed oil was
about at this point right there. And |I can see sone oil pooling in
that area right around here, and you could see oil toward the south
going this direction here (I ND CATI NG .

Q Is that oil that you' re speaking of |ocated within the confines
of the perineter of the tank dyke?

A Yes, it was.

Q Now, did you continue to wal k sout hbound on the dyke?

A Yes. | continued to walk, | said | got to about this point
right here, right there (INDICATING. Let nme clear this. R ght
about there | could see the tank bubbling about right there, the

base of the tank it |ooked |like there was, that would be the |eak
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because it was kind of |ike bubbling up. You could see crude oi
was com ng up out of the water.

Q Incidentally, M. Zornes, was any of the tank dyke road that you
were wal king on top of stained with any type of oil staining to your
know edge?

A No, there wasn't.

Q Now, you continued to work your way sout hbound?

A Yes, | continued working ny way southbound. About right here |
had to kind of maneuver ny way, there was a big enpty |ike sand
hopper across the inpacted area and | had to maneuver ny way around
getting through it. And when | got to right at the break of the
tank dyke right there, that's when | noticed the oil com ng out of
our tank dyke (1 NDI CATI NG .

Q Let me put this in perspective tine wise. On Septenber 3 when
you' re back at Judge Perez, approximately what tinme was it that day
that you first noticed the oil on Judge Perez?

A.  That was around noon.

Q And about what tinme that day, Septenber 3, did you first notice
this break in the tank dyke?

A.  That was about nmaybe 1: 30, sonmewhere around there.

Q Describe the break for the Judge.

A.  The break was about naybe where the oil was goi ng through was
about six foot wide, it was right where the pipe, the suction pipe
for the tank was com ng through the tank dyke. And | couldn't tel

how deep it was but | did take a stick and see how deep, | noved it
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around and rmade sure it was solid oil or water, and it was an
oil-water mx that was going through but there was a good | ayer of
oil on the water.
Q Wiat would you estimate the thickness in terns of inches of oi
that was goi ng through the tank dyke breach?
A At that point it |ooked like it was about two to three inches.
Q Now, did you have an opportunity to observe all of the tank dyke
perineter on that date?
A Well, at that point | wanted to stop that |eak, and that's when
we, | went, | backed up, told Bill what we had, and we got in the
air boat and imediately went back to Jack Stevens to see if he can
hel p us out with sonme sandbags.
Q How did you eventually stop the | eak?
A He got us a very large front-end | oader and we |oaded it up with
about 300 sandbags. | got ny crew, 11 of us got on this piece of
machi nery, we drove in on our north tank farm gate and drove up the
road going toward the plant.

| can show you. W went through the gate, which is right
here, drove along this area and stopped the vehicle right there at
that point (INDI CATING. And we put the bucket of the front-end
| oader right on the levee, and we nade like a little chain gang and
started | oading the sandbags in the broken dyke area. W had to cut
a few of the sandbags to get between the piping so we can get a base
down in the bottomof it, and then once we started getting a good

base down, then we started stacking the sandbags in to stop the
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| eak.

And it was about -- by the tine we got the sandbags and
all back there it was about three o' clock and it probably took us a
good two hours. | nean, that's nonstop hustling getting those
sandbags down.
Q Wat tine do you estimate that task was conpl eted on Septenber
3rd?
A It was around five, 5:30 because it was getting dark around that
time.
Q How many sandbags did it take?
A It was about 300.
Q Could you explain to the court the direction of the flow of ol
as it reached the western side of the 250 series tank area?
A. The flow of oil that was com ng out of the dyke area was
actually was just flowing in this direction toward Judge Perez
(I NDI CATING. And when we drove in there at Judge Perez you could
see the oil going, direction of the water which was west. That was
the direction the oil was going.
Q Now, did you see any other breaches in the dyke on that date?
A. No, no, | did not.
Q Wen did you first report this incident to the appropriate
authorities?
A Wll, we called imediately when | saw the oil at the fence |ine
before we even got the air boat, we called El Dorado and they did

the reporting fromE Dorado. W had a satellite phone with us for
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cont act .

Q Now, |let nme show you another exhibit, if we could, and that
woul d be Exhibit 55, Connie. This is a drawing that you drew at
your deposition that | believe M. Bruno took, and can you explain
to the court what this drawing is and what it depicts?

A kay. This is basically a drawing that was just show ng you
where | saw the oil when | approached it on that particul ar day.
This is the point right there is where | told you we |anded with the
air boat, and basically all of this area up in here, the red is what
| noticed was water. And when | noticed the oil, the oil was
starting about right here (INDI CATING. And everything that | could
see southward was pretty nuch covered in oil inside the dyke.

Q Was the breach that you found the only breach within the dyke

t hat day?

A.  The only breach that sonething was com ng out of.

Q  Sonet hi ng bei ng what ?

A Yeah, oil that was comng out. Now the breach on this right
here at this point, it wasn't through the levee, it was kind of |ike
eroded where you could step down but you still had enough dyke there
to hold back any water.

Q Now, since this tinme period, and Connie, can we pull up Exhibit
16, Defendant's Exhibit 16. You have remained on site in your job
responsibilities wth Murphy; is that correct?

A Yes.

Q And you have had an opportunity to survey the area around the
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refinery, particularly the nei ghborhoods, pretty nuch on a daily
basis; is that correct?

A, That's correct.

Q And can you tell the court in terns of what your own persona
observations are in terns of where you observed oil in that end of
the oil line, and let's start with the western boundary based upon
your personal observations.

A As far west as |I've seen it, it was around Del anbert Street, one
street over the last, | think it's De La Ronde Canal, it's one

street over, that's Del anbert Street.

Q | don't know whether you can do that on this map in terns of
Exhi bit 16.

A If | could find Delanbert Street it would -- it's kind of small.
Q And if you can't we'll nove on. |If it's too small we'll nove
on.

MR, KROUSE: May | approach the w tness, your Honor?

THE COURT:  Yes.

THE WTNESS: |s that Delanbert? | can't tell

THE COURT: M. Bruno, do you want to see this?

MR KROUSE: M. Bruno?

THE COURT: Do you want to see this?

THE WTNESS: This is Delanbert right here (I ND CATI NG .
That's pretty nmuch it.
BY MR KROUSE:

Q Wiy don't you mark on this map.
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A It's about as far west as | seen it Del anbert Street.
Q Wy don't we tal k about the eastern boundary fromthe refinery.
A. Fromthe refinery, and the refinery is right here, | nmean, | did
not see anything past, Judge Perez is right here, it was where it
was pooling at, that was as far as it got. It did not get off our
property that way, except on Judge Perez.

MR BRUNO I'msorry, | don't mean to interrupt. | ama
little confused. This is Exhibit 16?

MR KROUSE: Yes, but we're using this nap.

MR BRUNO Is this Exhibit 167

MR, KROUSE: This is another map?

MR BRUNO Have we identified if for the Judge?

MR MLLER 16 she says.

MR. BRUNO That's the point, it's not 16

MR KROUSE: W will remark this as exhibit, give it

anot her exhi bit nunber, 102.

MR. BRUNO.  Ckay.

MR, KROUSE: This map is too small for himto use and he
asked to | ook at another map. | am going to need that one.

THE COURT: Let's nmake it 16(a).

MR. KROUSE: That's fine, your Honor, we designate that as
16(a) .
BY MR KROUSE:
Q Let's talk about northern boundary. |In fact, you own property

in St. Bernard Parish; is that correct?
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A Yes.
Q Wiat is the address of the property that you owmn in St. Bernard
Pari sh?
A It's on 3817 Karen Drive.
Q Can you locate for the court the approximte |ocation of your
house on 16(a)?
A.  Yes. Karen Drive is right here (INDICATING. And | am about
the fourth house from Magi strate.
Q D d your house have any oil fromthe Murphy G| refinery?
A. No, no, it did not.
Q \Wat were your observations in terns of the northern boundary of
the oil ?
A.  The northern boundary stopped pretty nuch around Josephi ne
Street.
Q And can you draw that on the map, please.
A, That's pretty nuch about right here (IND CATI NG .
Q And let's talk about the southern boundary.
A.  Sout hern boundary, pretty nuch Judge Perez except for the Jacob
Drive, Despaux area was the boundary. And we did have sone that got
down Jacob Drive. Let ne find Jacob Drive over here, Jacob Drive
this way (1 NDI CATI NG) .
Q Thank you, sir.

MR. BRUNO. Can you | eave that there, do you m nd?

MR. KROUSE: Absolutely.

BY MR KROUSE:
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Q M. Zornes, other than the Murphy G| spill, are you aware of

other oil spills in St. Bernard Parish during this sanme tinme period

after Hurricane Katrina that you have personal know edge of ?

A, Yes. Just east of the |IGA store on Judge Perez there was a

pretty large tank that fell over, and it was on the property of the

gas conpany that has a gas plant right there. | don't know whet her

it's just a transfer station or what.

Q And what is that street location just in general terns of that

| GA store?

A It's the street over from Del anbert, it's probably LaPl ace.

Q And the other cross street?

A, Judge Perez.

Q Were you aware of any other oil spills not related to Murphy?

A. Not related to Murphy. There were several just driving through,

there were several transforners off of tel ephone poles that were

down and open.

Q And what kind of hydrocarbon or petroleum products would cone

fromthere?

A. There is sonme type of oil that are in these transforners, |

don't know the nane of the oil, but they pretty much hold probably a

half of drumof oil in each one of those transforners, if not nore.

Q Are you aware of any other oil spills on Jacob Drive that

happened ot her than the Murphy Q1 spill?

A After the stormthey had a few people trying to get their dunp

trucks | guess ready to go for sone of this debris hauling,

and t hey




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

171

had one gentlenen that just changed his oil in the mddle of the
street. And he let out two dunp truckloads, two trucks -- he |et
his oil just go right in the street. Just stuff that | seen.

MR KROUSE: That's all | have. Tender the w tness, your
Honor .

THE COURT: (Coss.

CRCSS- EXAM NATI ON

BY MR BRUNO
Q Carl, given the dignity of the circunstances | am going to
address you as M. Zornes, if that's okay with you.

MR, BRUNO. May we have, please, back 55. Maybe | have
the wong one, sorry. |Is it 101?
BY MR BRUNO
Q M. Zornes, the first report of oil leaving the refinery was
made by you to your superiors in El Dorado on approximtely, at
approxi mately 12 o' clock on Saturday, right?
A, That's correct.
Q The reports that you filed with the various agencies indicate
that the first information that there was any oil |eaking fromthe
facility cane from an overflight by some other entity; isn't that
true?
A, That | am not sure of where that cane from
Q Now, the fact is that you're not aware of any eye w tness
testinony at all which would assist the court in determ ning when

the tank first began to leak; isn't that true?
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A No, | can't identify that.

Q Right. You all had evacuated the plant on the Sunday before the
hurricane in the afternoon, right?

A That's correct.

Q And the folks in El Dorado had approved the closure of the
plant, right?

A That's correct.

Q And presumably the folks in El Dorado were satisfied that you
had taken all of the appropriate precautions for the com ng
hurricane, right?

A That's correct.

Q So there were no Murphy enpl oyees on the site fromthe afternoon
of the 28th until the 3rd, Saturday, when you went back to the
northern tank farm right?

A That's correct.

Q So any determ nation of when the tank began to | eak cones from
eval uations by expert witnesses and the like, right?

A That's correct.

Q Wiat is Murphy's position as to when the tank began to | eak, do

you know?

MR. KROUSE: (bjection, your Honor.

MR BRUNO. Wt hdrawn.

THE WTNESS: M. Bruno, can | go back to the question?
You said the 3rd, we were there before the 3rd. So, no, | did not

see any oil |eaking before the 3rd, but we were there before the
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3rd.
BY MR BRUNO
Q | know you were there before the 3rd, forgive ne, | nmay be going
too fast. You didn't observe oil |eaking fromany part of the
refinery until the 3rd?
A That's correct.
Q So the first eye witness testinony with regard to oil com ng out
of the refinery is the 3rd?
A That's correct.
Q And | amjust trying to illustrate the point, there is no body
that you're aware of that can help the court determ ne when the oi
first left the tank, right?
A. Not to ny know edge.
Q Can we go north alittle bit. Now, if there is testinony that
there was oil on the north of the contai nnent dyke of the 450 and
250 series tanks, if, would you agree with ne based upon your
observations that if that oil came from Murphy it had to have gotten
there while the water was over the contai nnent dykes in the days
bef ore?

MR, KROUSE: (bjection, your Honor, he is asking a
hypot heti cal questi on.

THE COURT: He's also speculating and it's argunent, |
wi Il sustain the objection.

MR, BRUNG  Thank you, Judge.

BY MR BRUNO
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Q Are you aware if any of the experts retained by Murphy G|

identified oil in that area to the north of the contai nnent dyke?
MR KROUSE: bjection, your Honor, argunentative. Again,

he i s asking himabout what experts -- we are going to hear from all

of these experts.

THE COURT: | will allow that, overrule the objection.
MR. BRUNO | guess what |'m --
THE COURT: | overruled it.

THE WTNESS: Could you say that again, I'msorry?

MR, BRUNO Let ne just go back.
BY MR BRUNC
Q You are here to tell the court what you observed as to where the
oil went, right?
A That's correct.
Q And presumably you have discussed this issue with other Mirphy
G| personnel ?
A Yes.
Q And you have discussed this issue with others who have been
retained by Murphy in connection with this spill event?
A Yes.
Q Are you aware of whether or not any other Mirphy personnel or
any fol ks enpl oyed by Murphy witnessed oil in the area i medi ately
to the north of that contai nment dyke?
A No.

Q Are you aware of any clean up operations that Murphy G|
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undertook to clean up oil in this area right above this punping
station, were you aware of whether or not Mirphy cleaned up any oil
right there?

MR. KROUSE: At what point in tine, your Honor?

MR. BRUNO At any point.

THE WTNESS:. Yes, they did clean up sone outside. That's
past the 40, right?

MR. BRUNO  Yes.

THE WTNESS: Yes, right where the discharge station is, |
believe they did clean up sonething there.
BY MR BRUNO
Q And based upon what you observed, and by that | nmean you
W tnessed oil flow ng south, would you agree with ne that if that's
Murphy QI it got there long before you arrived on the scene?

MR KROUSE: bjection, your Honor, specul ation.

THE COURT: He is under cross, | will allowit, overrule
t he obj ecti on.
BY MR BRUNO
Q If this oil here was Murphy G I, it had to get there before you
got there because you w tnessed the oil noving south?
A If that oil would have got there before |I got there, it would
have been in the 40 Arpent Canal the day | went to the plant and it
was not there in the 40 that day.
Q Ckay. Now, do you know a Brian d ark?

A Yes.
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Q And who is Brian d ark?

A Heis a WIldlife and Fisheries agent in St. Bernard Pari sh.

Q And did he acconpany you at any tinme on the 2nd or 3rd?

AL Onthe 3rd he is one of the ones that hel ped us get an air boat.
Q D d he have the opportunity to observe the environnent as you

di d?

A, He pretty nuch was running the station at Paris Road, so | don't
know where he went other than Paris road.

|"msorry, didn't he acconpany you on the air boat?

No, he did not.

|"msorry, | got that wong. W was with you on the air boat?

Q
A
Q
A. Bill Turnage and the air boat driver.
Q And that wasn't M. dark?
A. No, it was not.
Q DdM. dark tell you that he had reported oil in the vicinity
on the day before the 3rd?

THE COURT: Sustain the objection, hearsay.

MR, KROUSE: Your Honor, objection on those grounds.
BY MR BRUNCO
Q D d you have any information that oil may have been | eaking from
the refinery on the day before the 3rd?
A. No, | did not.
Q Now, when you went to the site of the air boat, | wasn't quite

cl ear how you got to that site, was that by vehicle?

A Yes.
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Q And | take it then that the roadways were free of water?

A No, they wasn't. W took a dunp truck from Judge Perez and
Paris Road, that's where we got on the dunp truck, and the dunp
truck got us all the way to a store by the nanme of Ponstein's which
is on the corner of Paris Road and Genie, and we got in a boat and
got to where the air boats were | ocated, the |land went up again and
that's where they | oaded up on the air boat.

Q So there was still water on the street?

A Yes.

Q Now, on the 3rd when you observed the oil on Judge Perez,
descri be for the court what exactly you saw.

A | saw crude oil pooling in the areas of the | ow spots.

Q You gave your deposition |ast week, you were the 30(b)(6)
representative?

A Yes, | was.

Q And do you renenber having described for nme what it | ooked like
nmoving fromthe refinery down Judge Perez into the community?

A Yes.

Q Tell the judge what you told ne then.

A. Sure. The oil was actually comng off of our, the north side of
our property and running on the east, the westbound | ane of Judge
Perez and goi ng west.

Q Could you determne at that tinme whether or not oil was actually
entering into the residential comunity?

A No, | could not.
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Q Wien is the first time that you learned that the oil actually
entered the residential comunity surrounding the refinery?
A It was sonetine after, probably the next day on the 4th, | guess
t he 4th.
Q M. Zornes, is there any dispute as to whether or not crude oi
fromthe Murphy refinery entered any part of the residential areas
inthe imediate vicinity of the refinery?

MR. KROUSE: bject to the formof the question.

THE COURT: The form of the question | sustain. Does he
have any doubt or based on what he has seen.

MR. BRUNO  Fair enough
BY MR BRUNO
Q Do you, sir, based upon your own personal observations, have any
doubt as to whether or not oil fromtank 250-2 entered into the
residential area in the imediate vicinity of the refinery?
A No, | don't.
Q Do you know whether or not Murphy admts liability in the |ega
sense for the oil that's in that community?

MR. KROUSE: bject to the formof the question.

THE COURT: | sustain that objection.
BY MR BRUNO
Q As the manager of community relations, your job is to talk to
the individuals in the conmunity, right?
A. That's correct.

Q You're there to give theminformation about the goings on in the
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refinery, right?
A, That's correct.
Q And certainly since the hurricane you' ve had many, many, nany
conversations with the people in that comunity?
A Yes, | have.
Q And, in fact, many of the people in the comunity have cone to
you to ask you questions about this oil spill in particular, haven't
t hey?
A.  That's correct.
Q And frankly, your job is to communicate to them what you know
about the oil spill, right?
A, That's correct.
Q And many of those people have asked you where the oil went,
haven't they?
A, That's correct.

MR. KROUSE: (bjection, your Honor, in terns of relevance,
| don't know where we're going here.

THE COURT: May have sone relevance, |I'll overrule the
obj ecti on.
BY MR BRUNO
Q You al so know, do you not, that the people in the conmmunity have
gone through sone very difficult tines?
A Yes, | do.
Q Under a great deal of stress?

A Yes.
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Q And you al so know that many people in the community don't really
trust Murphy with regard to what it says as to where the oil went,
don't you?

MR. KROUSE: | object --

THE COURT: | sustain the objection.
BY MR BRUNO
Q Here is the bottomline question, M. Zornes. Do you believe as
t he manager of community relations that the people of the comunity
of St. Bernard would benefit by an independent determ nation as to
where the oil went in their community?

MR KROUSE: bjection.

THE COURT: Sustain the objection.

MR. BRUNO.  Fi ne.
BY MR BRUNO
Q You talked a bit about priorities. On that day your priority
was to stop the flow of oil into the community, right?
A, That's correct.
Q And the priorities changed with tinme; isn't that true?
A, That's correct.
Q Once the oil had been contained, the next priority was to renove
the oil that was found in the comunity, correct?
A, That's correct.
Q And again, as tinme went on and you had satisfied yourself that
the large bulk of the oil had been renoved fromthe comunity, then

the next task was to try and ascertain where the oil went within the
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residential areas?

MR KROUSE: bject to the formof the question, your
Honor .

THE COURT: Overrule the objection. You can answer.

MR BRUNO Isn't that true?

THE WTNESS: Wuld you repeat the last part?
BY MR BRUNO
Q Once you had identified where the | arge pockets of oil were so
it could be renoved, the next priority was to identify where in the
community the oil went, right?
A.  That wasn't ny job, but soneone was doing that.
Q Wwell, you had marked that map, and | think if | can approach,
Judge, you had indicated on the map your observations as to where
the oil went. And | noticed that counsel instead of using the
i npact zone as defined by Murphy he chose to use the nap that the
plaintiffs have provided.

If you would | ook at Exhibit 16. Do you, in fact, see the
Murphy QI inpact zone in blue in the lower right-hand corner -- |I'm
sorry, lower |eft-hand corner?

A. This one here (1 NDI CATI NG) ?

Q Yes.

A Yes.

Q Can we go through the exercise, but this tinme using -- wthdraw.
Let ne just set this up alittle bit. In your responsibility of

director of the community relations you have described what has been
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termed the Murphy inpact zone, have you not?
A Yes.

MR FRILOT: That's the Murphy settlenment zone, not the
i npact zone.

MR. BRUNO Ckay, fine. | apol ogize.

THE COURT: Let's restate it.
BY MR BRUNO
Q You are famliar with what has been described as the Mirphy
settl ement zone?
A Yes.
Q Al right. Fine. And the purpose of that zone is what?
A Is to outline pretty much who was affected by the oil.
Q And the people in that, who live within that community have the
opportunity to settle clains with Mrphy?
A, That's correct.
Q And those people will be paid a sum of nobney expressed as a
percentage of the appraised value of their hones, correct?
A, That's correct.
Q And that percentage is the sane percentage for everybody in that
zone, isn't it?

MR. KROUSE: nbjection as to rel evance.

THE COURT: It's to commonality, so he is reaching,
overrul e the objection.

THE WTNESS:. | am not sure of the settlenent paynents.

BY MR BRUNO
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Q Now, if you would, you had described in your direct testinony
wi t h opposing counsel that the eastern boundary was Del anbert, and
in fact, Delanbert --

MR. KROUSE: Western boundary.
BY MR BRUNO
Q The western boundary is Delanbert, and, in fact, the western
boundary of the settlenent zone is Del anbert, right?
A That's correct.

Q And you described the northern boundary of the, where you saw

the oil, and, in fact, coincidentally the northern boundary of where
you saw the oil is the northern boundary of the settlenent zone,
right?

A, Sone of it.

Q Wiat's the nane of the street again?

A.  Josephine. But there is sonme on Cenie, that went as far back as
Genie, just fromvisual sighting.

Q The point I'mmaking is that the settlenent zone corresponds
wi th your observations of where you visibly observed oil

A Pretty much. It's very obvious if you were driving at that
point seeing it every day, you can pretty nmuch tell where the oi
went .

Q Right. But isit a fact that the settlenment zone corresponds
with your, M. Zornes' observations of where you observed the oil?
A. That's correct.

Q Now, in fact, the settlenent programw || pay to anyone who can
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denonstrate that they have fingerprinted oil on their property, even
if they're outside the zone; isn't that true?
A | amnot sure.
MR. KROUSE: (njection, your Honor, in terns of his
knowl edge of the settlenent program
THE COURT: He isn't sure, I will sustain the objection.
BY MR BRUNO
You're not sure?
No, | am not sure of that.
Now, when you made your visual observations, did you take notes?

No, | did not.

o > O > O

So there is no witing that you prepared yourself that woul d
have i ndi cated where you nade these observations of oil?

A No, just ny recollection. | live in the parish, | been in the
parish ny whole life, | am 51 years ol d.

Q D dyou assist in the establishnent of the settlenent zone?

A Dd Il do what?

Q D dyou help out, did you participate?

A No.

Q D d you report to anyone your observations of the oil in the
comunity?

A, Just working on a day-to-day basis with the cleanup crew, which
O Brien was in charge of that.

Q Are you telling the court that the oil only was where you saw

it, is that what --
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MR. KROUSE: bjection to the formof the question.

THE COURT: How else can he tell if he didn't test it?

MR. BRUNO That's what |I'msetting up a foundation for,
have to ask the first one to get to the second one.
BY MR BRUNO
Q Your testinony is based solely upon your visual observations?
A.  Visual observations.
Q You're not suggesting that there is oil, visible to the eye, on
every square inch of the settlenent zone, are you?
A No, there isn't. There are a lot of themthat probably doesn't
have oil in themat all but they just happened to fall in that
group.
Q And you are not suggesting through your testinony that where you
didn't see oil there is no oil, are you?

MR. KROUSE: bject to the form your Honor.

THE COURT: | sustain the objection. Restate it with
regard to tests.

MR BRUNO Al right. Well --

THE COURT: The witness bases his judgnent solely on what
he saw. He didn't test it.

THE WTNESS: | didn't test it, no, sir.
BY MR BRUNO
Q Is your judgnment based upon your own belief that the oil will be
only where you see it?

MR. KROUSE: (njection, your Honor. Asked and answered
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and to the formof the question.

THE COURT: It wasn't answered, I'Il allowit, overrule
t he obj ecti on.

MR BRUNG Do you want the question restated to you?

THE WTNESS: No, | amgoing to answer it. Fromny view
it's only where |I've seen it and it's not anywhere el se, and the
only way to detect it anywhere el se would probably be fingerprinting
or testing.

BY MR BRUNO

Q So you are aware of the fact that there is ongoi ng today
activities by a conmpany retained by Murphy to test to determ ne

whet her or not oil is in locations other than where it can be

vi sual |y observed, correct?

A, That's correct.

Q And you know that Murphy is offering settlenents to those people
whom t hat conpany will say have fingerprinted oil on their property;
isn't that true?

MR. KROUSE: (njection, asked and answer ed.

THE COURT: Asked and answered, but the relevancy there is
iffy, too. | don't find it relevant in 401; 403 it's confusing.
"1l sustain the objection.

BY MR BRUNO
Q You took no photographs, did you?
A No, | did not.

Q And you're not aware of any other |eaks of crude oil in the
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vicinity of the refinery other than the rel ease of crude from 250-2,
are you?

A. | amnot aware of any.

Q And | only ask you that because during your direct exam nation
you nmade reference to sone ot her |eaks?

A Mre or less spills.

Q Sone spills. None of those were crude oil?

A. | don't know what type of oils that was but |I'm al nost positive

it wasn't crude oil.

Q Do you know a M. Tafaro, Pete Tafaro?

A. Pete Tafaro, yes, | do.

Q Wwo is he?

A.  He works for the sheriff's office.

Q D dyou see any oil on Marietta Street?

A. No, | did not.

Q D d you see any oil on Col den?

A Don't recall.

Q D dyou see any oil on St. Avide? | hope |I'm saying that
correctly.

A No, | did not.

THE COURT: D d he ook at those areas?

THE WTNESS: | drove through those streets, your Honor.
BY MR BRUNO
Q You did drive through those streets?

A Yes.
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Q well, actually I should cover that. Dd you drive -- your
testinony with regard to where you saw the oil, | don't know that it
was clear how far to the west or east you actually went in your
search for oil. Can you just share with the court how far in either
direction you went ?
A Yes. | pretty nmuch went, early on | passed ny nother's house
which lived on Delille and U quhart, there was no visible oil in
that area from Paris Road that way. Pretty nmuch | drove Buccaneer
Villa, Arabi. | nean, | pretty nmuch covered every square inch of
t he parish probably.
Q It's inportant for us to know. 1Is it your testinony, we have a
di agram of the area in blue, forgive ne for the record.

THE COURT: Is that 107?
BY MR BRUNO
Q 107. Is it your testinony, just so that we can have it, that
you drove every single street wwthin the blue zone or within the
bl ue area on 1077?
A Absolutely not. | didn't drive every street.
Q Wen is the first tinme that you were able to drive through any
of these areas and nake these observations that you shared with the
court?
A. Not until the streets were pretty nuch, renoved the debris out
of the streets, and | couldn't give you an exact date or even a
cl ose date of when that was. It was a few weeks after before you

can actually drive through.
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Q Fair enough. But a few weeks after what, the hurricane or the
3rd?

A.  The hurricane.

Q So roughly, and this is just rough, I amnot holding you to it,
say between the 21st, thereabouts?

A Yes. And not all of the streets were clean then, only a certain
anount of streets were passable. So each day was a little nore.

Did you observe the oil on the water and how it noved?

Yes.

Tell me, does the oil follow the water?

The oil is going to go with the flow of the water, correct.

o > O > O

Were you able to observe the draining of that community into the
40 Arpent that we heard a little bit about in previous testinony?

A Pretty much. Everything seens to drain toward the 40 Arpent
Canal. It depends on elevations | guess. And if the punps were on,
t he punps take suction, everything is going to go back toward the 40
t hr ough our canals.

Q Sure. Is it true or not that nost of this area, that is the
area on 107 that's defined by this blue Iine, will drain toward the
40 Arpent Canal ?

A. | amnot an engineer, but | know the water by ny house drains to
the 40 Arpent Canal, drains to the side canals and then side canals
drain to the 40. And the side canals are the De La Ronde, the
Corinne Canal, different nanes.

Q You tal ked about driving the streets. D d you go to these
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canals to determ ne whether or not there was observable oil on thent?
A. Not until |I was able to get into that area. That's been, it's
been way into the system when streets were being cleaned and stuff.
Not during when the water was up, no, | did not go back there.
Q Well, | guess in describing to the court what you observed
driving around, did you nmake the sane observations with regard to
t he wat erways and the canal s?
A Yes.
Q D dyou see any oil in the 40 Arpent?
A Yes. W had oil in the 40 Arpent when our crews were cleaning
up because | observed them cleaning up the oil.
Q How far to the west?
A, To the west, west was around the canal, | think the De La Ronde
Canal where it runs into the 40.
Q Is that this one here (I ND CATI NG ?
A It's by Del anbert, right over here (I ND CATI NG .
Q And that's a canal nearest to Paris Road?
A Yes. And they were cleaning up that canal, so | presune it was
back there, too.

THE COURT: How far is that fromthe Mirphy refinery from
t he tank?

THE WTNESS: Fromthe tank, is that about right.

MR BRUNG | put ny hand on this map, Judge, it says 2500
for purposes of the record. That's about where the tank is and ny

finger is about there (I NDI CATI NG .
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THE WTNESS: That's correct.
BY MR BRUNO
Q And | understand they broke the at |evee at sone point to
relieve or to assist in draining?
A Yes.
Q Do you know where that was?
A. No, I"'mnot sure where that's at.
Q Al right. That's fine. How about to the east, do you know how
far the oil got on the 40 Arpent to the east?
A. | seen them cleaning up around Munster or Bartolo, that's
probably about right there in the 40 (I ND CATI NG .

MR BRUNG  And, well, Judge, the Bartolo is nmarked on the
map, we're still looking at Exhibit 107. And again, 2500 is
approxi mately where the tank is so the oil got that far to the east.
Al right.

THE COURT: Anything further?

MR BRUNOG |'msorry, Judge, | am being summoned by
cocounsel .

No further questions, Judge. Thank you.

THE COURT: Any redirect?

MR KROUSE: No redirect.

THE COURT: (Ckay. You're excused. W will take a ten
m nute break at this tine.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPON, A RECESS WAS TAKEN. )
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(BACK ON THE RECORD.)

THE COURT: Be seated, please. Call your next wtness.

MR, KROUSE: Your Honor, in connection with the testinony

of Carl Zornes we will offer, file and introduce into evidence
Def endant's Exhibit 16(a).

MR. BRUNO. No objection.

THE COURT: Let it be admtted.

MR. BRUNO 161 is not in?

MR. KROUSE: Yes, we will offer that as well. And 55.

THE COURT: Let it be received.

MR. BRUNO. And no objection.

MR. KROUSE: Your Honor, we will call Ben Badon to the
st and.

THE COURT: Cone forward, please, sir.

THE DEPUTY CLERK: Pl ease raise your right hand.

(WHEREUPON, BENJAM N W BADON, WAS CALLED AS A W TNESS BY

DEFENDANTS AND, HAVI NG BEEN DULY SWORN, TESTI FIED AS FOLLOWS. )

THE DEPUTY CLERK: Pl ease be seated. And using the
m crophone, would you state your nane for the record.

THE WTNESS: Benjamn WIIiam Badon.

THE DEPUTY CLERK: Pl ease spell the |ast nane.

THE WTNESS: B-A-D-ON.

DI RECT EXAM NATI ON

BY MR KROUSE:

Q M. Badon, good afternoon.
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Good afternoon.
By whom are you currently enpl oyed?
The O Brien G oup.

And who is or what is the OBrien G oup?

> o »>» O >

It is an energency response nmanagenent organi zation. W nanage
oil spills, hazardous material releases, major incidents of the oi

i ndustry.

Q And how | ong have you been with the O Brien G oup?

A. Five and a half years.

Q And describe your position as it related to the O Brien G oup
with the Murphy G 1 spill on or about Septenber 2, 3, 2005.

A Wth the Murphy G| spill | was charged with the position of the
deputy incident commander and | ater the incident commander for the
oil clean up in the public areas.

Q And why don't you explain to the court the chain of command, who
you woul d have reported to during that tine period.

A In ny position as deputy incident conmrander | reported to the

i nci dent conmander on the scene, which that position was shared by
Mur phy personnel either Jerone Donnelley or Doug Wttington. And
then they would report to El Dorado directly and | would al so nmake
reports directly El Dorado. El Dorado being El Dorado, Arkansas,
where the command center was set up for Mirphy Q.

Q Wuld you also explain the relationship, if any, between the

O Brien Goup and particularly you and the appropriate governnenta

agencies, particularly the United States Coast CGuard, the
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Envi ronnmental Protective Agency and the LDEQ

A.  Even though we're hired by Murphy G| to manage oil spil
responses, | work hand-in-hand both with the U S Coast Guard, the
Loui si ana Departnent of Environnmental Quality, and also the EPA to
effectively manage the oil spill and to take direction fromthem and
to work hand-in-hand with themto mtigate the oil spill and to
effectively nmanage the clean up response.

Q And did you have a direct report in terns of the U S Coast
Quard -- let's start with the Coast Cuard?

A Yes. | reported and worked with them every day, in fact, shared
an office with them as well as Louisiana DEQ and EPA.

Q And can you explain -- first of all, when did you arrive on
scene at the Murphy refinery in your capacity wwth the O Brien

G oup?

A | first arrived on scene on Septenber 5th at 0930 in the
nor ni ng, conducted an overflight of the area and al so conducted an
on-ground survey of the area and left there about 11:50 and then
arrived back on scene by vehicle on Septenber 6th at 2230 hours.

Q And can you explain to the court, there was a conpound of
trailers on the St. Bernard H ghway, how you were situated, the U S
Coast Cuard, the EPA and the LDEQ and what interaction was?

A. | had a command center trailer, it was an office trailer,
occupi ed one office at one end and at the other end U S. Coast Guard
and EPA occupied an office there. 1In fact, at one point the U S

Coast CGuard and EPA weren't going to set up offices there because




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

195

they didn't have the space, but | was able to provide a space for
them so they could be on site the whole tine I was there as well
since | would be working with them so intensely.

Q What was your daily reporting in terns of reporting to the Coast
Guard and the EPA on the clean up progress of the crude oil spill?
A 1'd report to them how many barrels of liquid we had retrieved
each day, as well as a count of how many personnel we had on scene,
as well as the equi pnent we had on scene and what equi pnment woul d be
ordered, if necessary, and in the end how nuch equi prent and
personnel had been deconned, deconned in order to | eave the site.

Q Wre you, in fact, directed by the U S. Coast Guard early on on
where to clean wthin St. Bernard Parish?

A. That's correct. The entire tine | was there we worked
hand-in-hand. They would tell ne where to clean, where they had
seen oil, and so | didn't -- | took ny marching orders fromthem
DEQ and EPA.

Q And what was your tinme period that you spent in this capacity at
the Murphy refinery as the deputy incident comrander ?

A Fromlet's see, | arrived on scene on the 6th, so 6th Septenber
2005 till Novenber 8th, 2005.

Q Now, in connection with your duties, was it also your
responsibility to fornmulate an incident action plan, what they
called an | AP?

A Correct.

Q Can you explain to the court what the I AP was and how it was
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drafted?

A What it does, it's actually by law you have to fornul ate an | AP,
and what that does is give you a road map, not only to yourself but
also to the federal agencies so that they can kind of gauge your
progress, so that they know what areas you're working in, where you
have certain types of assets and so that they can nake sure that
you' re doi ng what you say you are. And so that you're pretty much
operating in the areas that they want you to.

MR KROUSE: And we have provided to the court, and |
believe they are Exhibits 67, 68, 69 and 70, which are vol unes of
the incident action plans that you provided to us that we marked and
identified and we will now introduce into evidence.

THE COURT: Any objection?

MR, BRUNG  No, Judge.

THE COURT: Let it be received and narked.

MR. KROUSE: Connie, can we pull up 003-521. Wile we're
waiting for that, | am going show hima hard copy to speed things
up. M. Badon --

Joe, have you seen this, I'msorry?

MR BRUNO That's fine. | note you' re leading and I'm
not obj ecti ng.

MR, KROUSE: Thank you.

BY MR KROUSE:
Q M. Badon, can you identify that docunent for the court?

A Yes. This is an incident status summary, also known as an |ICS
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209 form and it is fromthe Novenber 1st to Novenber 4th.

Q Now, is this the last incident action plan formul ated by your
conpany that basically sunmarizes the statistics with regard to the
oil recovered by your conpany?

A, That's correct.

Q Can you briefly review that docunent for the court?

A It shows that up to this point we have recovered 17,962 barrels
of oil. W had lost 7,031 barrels to evaporation, this is a 30%
evaporation rate set forth by the U S Coast Guard and EPA, and that
117 barrels were still onshore, that nmeans either on the banks of
the canals or in other areas that couldn't be retrieved by ny group.
Q | amgoing to put this on the ELMO. Could you briefly describe
for the court the nunber of contractors and identify the contractors
who were working under your control and comrand during that tine
peri od.

MR. LAMBERT: Your Honor, | forgot to do sonmething after
the break. One of our class representatives has to pick up her
child, and I am going --

THE COURT: Sure, she is excused. You nay |eave, ma' am

MR BRUNO | was going to object to rel evance, Judge.

THE COURT: \What is the question?

MR, BRUNO  About how many contractors are on site, the
docunent will tell us and | am happy that the docunent does.

MR. KROUSE: The docunment actually doesn't. | want the

witness to explain to the court the breadth of the clean up
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operation followi ng the spill.

THE COURT: Okay. | wll overrule the objection.

THE WTNESS: At the nost we had over 200 personne
wor king at the scene, about 18 vacuum trucks, 21 skimrers, and over
6, 200 feet of boom that were deployed in the canal.
BY MR KROUSE
Q And what was the tine period that that was actually utilized?
A. That's around October 4th, that's our peak of materials and
per sonnel on scene.
Q Now, you nentioned earlier about a video that you had taken on
or about Septenber 5, 2005; is that correct?
A That's right. Septenber 5th when |I did ny overflight and
on-ground survey of the area. | also took an acconpanyi ng vi deo of
ny trip there.

THE COURT: You are going to have to switch over.
BY MR KROUSE:
Q W are going to have two things on the screen. On your left can
you identify that for the court?
A Yes. | amactually attenpting to start the video there fromthe
helicopter, it's a little shaky at first. But you'll see the
begi nni ng footages of when we're entering into over St. Bernard
Parish and | start taking footage there.

(WHEREUPQN, THE VI DEOCTAPE WAS PLAYED. )

BY MR KROUSE:

Q Could you briefly narrate this as we show the court.
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A R ght nowthis is the Mobil Refinery. | was just trying to get
a sense of the destruction in the area, trying to get a good
docunent of where we were as well. | believe that street bel ow us
comng up --

MR LAMBERT: A.J. for the record, this is a week after
the hurricane, Septenber 5.

MR. KROUSE: Septenber 5th.

THE WTNESS: This is Septenber 5th. See off in the
di stance you see Judge Perez, you stop and rew nd, back part was the
northern and southern tank farmof Murphy QI refinery. Those are
t he nei ghborhoods that run west of the refinery. To the left there
you'll see Paris Road, that's Judge Perez there (1 NDI CATI NG .

That's the begi nning again.

CONNIE: | amgoing to advance it. Do you want it past
t hat ?

THE WTNESS: Yes, ma'am That's a little too far, that's
actually when we're in the truck, that's the 250-2 tank -- and when
| say tack that's also ternms for the dash -- 250-2 tank series and
al so the 450 series tanks there as well, they are on the east side
of them (Going around you can see the danaged tank there and the
ext ensi ve fl oodi ng.

The first street you cone to is Jacob. Look back on Jacob
and then Despaux. Right there in the mddle there is Judge Perez
and your closeup shot of Judge Perez. You see the staining on the

medi ans there as well as the |arge nunber of vehicles in the
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roadways. And then as the sun hits it you can start to see sonewhat
of a sheen there on Judge Perez.
Looki ng back on the southern tank farmthere, this |
believe is Despaux or Jacob, kind of zoomin pretty close there.
Goi ng back towards St. Bernard H ghway, which would be on
our right here. And then scanning again over the breadth of St
Bernard Parish here, that's the nmarsh area between the | evee and
St. Bernard H ghway. And then we cane to rest on the batch, that's
we | anded in-between the Murphy G| dock and the St. Bernard
H ghway. This is where we got into the vehicle and then proceeded
west along St. Bernard Hi ghway.
At this point ny canera is | ooking north and | ooking for
any signs of visible oil staining or any oil on the road.
BY MR KROUSE:
Q D dyou see any oil on St. Bernard H ghway during this?
A No, sir, | did not.
Q So you're traveling westbound on St. Bernard?
A, Westbound. And right now ny canera is | ooking northwest.
Again, looking for any oil or signs of oil or staining of oil.
Conti nui ng west and panning around, see if | can find any
signs of oil anywhere.
That's another refinery, | don't know exactly the nane of
it. That's not Miurphy just so you know.
| believe we're comng up on Pal m sano Boul evard pretty

soon here.
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Q Inthis area, M. Badon, are you noticing any oil?
A No, sir.

THE COURT: Do you know where you are, sir?

THE WTNESS: | am sorry, say it again, sir?

THE COURT: Do you know where you are?

THE WTNESS:. Yes, sir. W are headi ng west bound on
St. Bernard H ghway, ny camera is turning north, haven't reached
Pari s Road yet.

MR KROUSE: Connie, if you would, why don't you split the
screen and put up the other graphic for the judge. And, M. Badon,
if you can orient the court wth the graphic.

THE WTNESS: R ght now | amcomng up to the corner of
St. Bernard H ghway and Paris Road. At this point we head north on
Paris Road right here, we will be heading north on Paris Road right
there and we were heading north now on Paris Road itself. And
again, |looking for signs of oil, looking for any staining oil on the
roadway or on the buildings. Al so docunenting all of the heavy
damage there as well.

BY MR KROUSE:

Q Damage from what ?

A Katrina, high wi nds, flooding.

Q Can you stop the video when you reach the intersection of Paris
Road and West Judge Perez?

A | can stop it fromhere? Keep going. Sorry about that. Again,

| am | ooki ng west here, |ooking west off of Paris Road here, | ooking
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for any staining or signs of oil.

Q And are you seeing any staining or signs of oil?

A No, sir, not at this point.

Q And again, your location at this point in tinme?

A Now | amat the intersection of Paris Road and Judge Perez. As
|'ve marked on the map there.

Q Wiy don't you go ahead and take that right-hand turn, and can
you --

A.  Now, | am | ooking east again down Judge Perez panni ng across.

Q And on this portion of Judge Perez do you see any staining or
oil signs?

A. No, sir. Again, heading east down Judge Perez | ooking for any
stai ning on the nedians, |ooking for any staining on the roadways,
headi ng this way | ooking for any staining in the parking lots or on
the ground. Com ng up towards Del anbert Street here.

My canera is now | ooking south off of Paris, |I'msorry,
of f of Judge Perez, and this is where we nmake our first stop here.
This is going to be the intersection of Delanbert and Judge Perez.
Q Wy are you stopping here?

A This is where we first noticed oil staining.

Q Wy don't you describe that for the court.

A Okay. You'll see no oil staining here south of Judge Perez.

am making sure | get a good view of the street sign here, then |

will be panning the canera north to the north side of Judge Perez on

Del anbert .
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Q Wiere is the oil located that you' re view ng?

A. There is no oil here yet, there is no sheen in the pool ed water
here.

Q And where is here?

A, Here is south on Judge Perez on Delanbert. Now |I've stopped the
canmera and refocused back to north Judge Perez near Del anbert. W
just panned across the De La Ronde Canal there. And again | am

| ooking at the sign to make sure we have a point of reference.

Headi ng back down, this is where we nmade our first, our
second stop, I'msorry. Second stop was on Golden Street. W're
st oppi ng here on CGol den Street.

Q And what do you observe here?

A. | observe, as you can see in the video, staining on the roadway
of oil as well as accunul ations of pooled oil on the streets. Ql
sheens on the water, oil staining on the buildings as well.

Q Wiat tine is this video taken by you on Septenber 5?

A | started filmng | believe at 0935, this would probably be 0945
or 0950.

And again, this is pooled water with sone oil sheen in it
as well as pockets of oil on the roadway. Again, staining as you
can see on the streets.

One thing you'll see alnost like a stratification of oil.
Once the oil is in a big puddle you will see streans of oil |ike you
see here.

Q And again here is where?
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A On the street on Judge Perez at the intersection of Judge Perez
and Golden Street. And you'll also see here a pretty like clean
asphalt here, clean roadways and then you will see staining on the
boat there.

Across the street | believe this is, if | can make out
that sign, Rosetta. | wal ked across there, | was naking sure | got
a good shot of the nedian there. And you can see the staining on
the street there, the north side of Judge Perez.

Again, this is also the north side of Judge Perez on
Golden Street. This is where CGolden Street bifurcates by the
Chi nese restaurant there. And behind the Chinese restaurant, |
believe it's called Stixx, you'll see sone pooled oil there. |
believe | pan down so you can see a nice sheen as well as staining
on the grass there of the oil. Some staining there.

And then in this shot you can definitely see the
difference between the water there and where the oil had pool ed on
the water, as well as the staining on the dunpster and ot her
mat eri al s.

Now, | am heading from Rosetta, this is going east down
Judge Perez passing up the next street next to Rosetta, cross back
over to the north side. The next street fromthe Rosetta | don't
know t hat nane right offhand.

Again, you'll see where we saw staining on the north part
of Judge Perez here, you'll see staining on the roadways, on the

parking areas, as well as pooled oil in the streets.
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Again, ny canera is |ooking north here, you can see the
staining on the roadways here, as well as the staining on that Conex
box, the staining there on the roadway.

And you can definitely see a difference between the
stai ned roadway and the roadway that hasn't been stained as well.

You see the fire plug there, it has sone oil onit. And
then the natural |ow points, where the curves are the oil had
accumul ated in sone spots and next to the sidewal ks in the parkways.
Q Is the staining consistent throughout the, in terns of a
pattern on this road Judge Perez?

A It starts at a certain point and you will see staining all the
way to the refinery. So as far as being consistent in that way,

yes, it is. But as far as being on the roadway itself, you will see
sone areas that are stained and sone areas that aren't.

Here is a good shot of the areas on the sidewal k that had

oil on themas well, and you will see the difference between the
regular nmud and then the oil itself.
Again, staining of the medians there. | believe this is

the next street down from Rosetta. Again, just getting a good shot
of the extent of the damage fromthe flooding and al so where the oi
had stained certain structures.

Again, | am | ooking south here, and you will see the
staining, the staining is on the north side but it never goes
conpletely over the nedian. So fromthis you can see that the water

never topped the nedi ans.
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Gl staining on the north side here, staining on the nor
side of Judge Perez here on the roadway. Continuing down, wal king
down and | ooking at some of the small rai nbow sheens and al so the
heavy accunul ation of oil on the north side of Judge Perez in the
streets.

Q How far are you approximately fromthe refinery at this point

time?
A | amstill a good ways fromthe refinery. W haven't nmade it
the high school yet. W're still maybe three streets down from

Rosetta maybe.

Q Wien you speak of high school, that's Chal nette H gh School at
Pal m sano?

A, That's correct. Lyndell, around Lyndell there.

Al right. Back in the vehicle again heading east. And
at certain points here we had to go to fromthe north side to the
sout h side dependi ng on obstructions in the roadway.

Again there is sonme oil staining there on Judge Perez.
This is a shot of Garner, this is oil spill response organization
that Murphy hired to effect the clean up. You see the large
trailers of boomthat were in effect and had to be placed out on
Septenber 5th in the canals to prevent the spread of oil, as wel
John boats to place that boomin the canals as well.

Q \Were were those boons, if you know, placed on that date by
Gar ner ?

A. Beginning on that date they were placed on the east and west

th

in

to

as
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side of the Twenty Arpent Canal north of the northern tank farm
Q Wiy was that the priority?

A. Because that's where the nmgjority of the oil was found in the

canal s.

If | can just digress a little bit. There are certain
priorities when dealing with an oil spill. First off, of course, is
safety, containnment and control of the spilled material. And that

first boomwas placed out there in order to contain and confine that
oi |l that had been rel eased.

Q So to your know edge the first boom was placed on what date
around the 250-2 dyke?

A.  Septenber 5th. W're traveling east again, we're on the south
side of Judge Perez now. |'m panning across, you will see sone oi
staining there on sone siding that had been deposited there as well
as staining there of the grassy area.

W were com ng up now on Chal nette Hi gh School. You'l
see staining on the parkway areas, that's the area between the
street and the sidewal k. You al so see sone staining on the nedi ans
and in the streets as well. There is Lacoste Elenentary, which was
| ocated north of Chalnette Hi gh School .

Q D d you see any oil during your tour on the parking ot or the

school grounds of Chalnette H gh School ?

A No. One thing you'll notice is that there is not a |ot of oi
in that water as well, it's located in front of Chalnette Hi gh
School .
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W see sone staining here at the intersection of Palm sano
and Judge Perez. That's oil staining there that you see on the
ground and again staining of the siding there, sone pool ed oi
t here.

Right there you will see sonme pooled oil. Pooled oil here
at the intersection of Pal msano and Judge Perez. As well as the
staining of the streets there and the nedi an.

Q You nentioned earlier on the nedians, the neutral grounds, is
the oil consistently on the top of the neutral ground nedian or do
you see green space, grass?
A You will see green space on the very top of the nedi ans.
Q And what is that indicative of?
MR. BRUNO  noj ection, your Honor, calls for an opinion.
THE COURT: From his observations.
BY MR KROUSE:
Q Just based on your observations.

THE COURT: I'Il allowit.

THE WTNESS: Just to ny observation you will see the
grass, if the oil reached that part it would have stained it as
wel | .

You will again see oil on Judge Perez there. And you wll
see the delineation on the nedian there where the oil had reached up
to.

BY MR KROUSE:

Q Again, M. Badon, on the driving map can you indicate to the
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court your |ocation?

A, Yes. Probably about right here now (I NDI CATING . Heading up
t owar ds Despaux, | believe we just passed Riverlands or passing
Ri verl ands now or at the intersection | believe. You see the
staining on the nedi ans here on either side of the nedian.

Looki ng here again for oil staining on the buil dings
there. You wll see the oil stainings on this side, on the northern
side as well as you'll see, you can definitely see the delineation
of the oil in the waters in those pools there.

Q And again, your cross street here is Riverlands?

A. | believe, yes. | know Riverlands Apartnents was across from
us. And we headed down a little bit farther. | believe this is the
next street over. Again, heading down and we will see the staining
on the streets of course.

|"mcomng up, | believe, to the Corinne Canal or Chal ona
Canal. QI here as well in the canals and on the streets. Zoom a
l[ittle bit, there was sone sheening there on the Corinne.

And then you'll see over here not so much staining on the
medi an there, it got right above the lip of the concrete, the
concrete lip there, got right above there.

And agai n, just panning down east towards the refinery
now. Now we're heading again east toward the refinery down Judge
Perez. The staining on the nedi ans and one of the nost phot ographed
boats in St. Bernard Parish standi ng on Judge Perez and then sone

sheen as well in the water there.
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You will see sone rai nbow sheen on this water here, you

can kind of see it right in front of us as well as sone streans of

oil to our left. Staining on Judge Perez and on the nedians. More

staining here. And you will see where the staining is now
concentrated pretty nmuch to the north side right there on where it
nmeets there, you see sone staining as well above the sidewal k.

BY MR KROUSE:

Q Again, what's your cross street for reference approximately?

A. | know we had just passed the Corinne Canal, we're headi ng east,

| don't know the exact street nane.

THE COURT: Had you been to St. Bernard before Septenber
t he 5th?

THE WTNESS: A couple of tines, yes, sir. Here is sone
staining here on the northern side as well as in that parking area
of that area. Sone stray dogs, sone staining of the oil there, I’
sorry, sone staining of the roadway there by the oil.

Now, we are on the south side of Judge Perez, again
headi ng east.

BY MR KROUSE:

Q Ben, since the judge asked, where were you born and raised?

A Slidell, Louisiana, fourth generation.

Q Were did you go to high school ?

A, Slidell H gh School. Again, some nore stray animals there.
Stai ning on the roadways and on the nmedians. This is the southern

si de of Judge Perez headi ng east, just passed up Lena Drive.

m
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And what we did was we were on the southern side, just
passed up Lena, then we backtracked and went west and went behi nd
the Pizza Hut there to docunent sone of the pooling of the oi
behind the Pizza Hut as well as the staining of those areas. And
you will see the heavy staining here on the north side.

Q Again, can you orient the court to the driving map to the left,
where are we?

A I'min this area here now, | believe in this area here right
behind the Pizza Hut and in the parking [ ot (IND CATING .

Now | am | ooking at the streets that are behind the Pizza
Hut close to Lena Drive. You will see the staining there and the
medi ans and al so on the light poles. Staining on the siding there,
staining on the fences, staining on the northern side of the parking
lot. You'll see the lines of staining on the buildings there north
of Judge Perez. Again, we're |ooking north here behind the Pizza
Hut parking |ot.

| am panning again west -- |I'msorry, east. Then we're
goi ng back to Judge Perez and we'll be headi ng east again when we
get to Judge Perez. You will see staining here in sone of the
undevel oped areas on Judge Perez here. Sone staining on the grassy
areas, as well as on the vehicles here, on the vehicle there and on
the street in front of it, as well as the nedi an (1 NDI CATI NG

Now we are on the south side of Judge Perez headi ng east.
Panning north with the canera.

Q M. Badon, let nme ask you this. | am sonebody observing this
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video. Did you observe any residents of St. Bernard Parish during
the course of this video on Septenber 5th other than first
responders and sheriff's office personnel ?

A Yes, | did. There were sone citizens who had nmade it back to
their honmes and were in their honmes. | would say maybe | ess than a
handful but | did observe sonme people there.

Q Wat was the official start date fromthe parish to your

know edge when residents were supposed to return to their hones?

A It was after Hurricane Rita on Septenber 26th, and then to this
area east of Paris | believe it was one week after that, | am not
sure of the exact date.

Q And that was the official start date for the return by the
parish authorities?

A. That's correct. Up until this point people who were in their
houses were there wi thout, not at the approval of parish

aut horities.

Q They were there at their own risk?

A.  That's correct.

Q Could you explain to the court the destruction that you

w tnessed of the properties fromthe stormsurge from Hurricane
Katrina?

A, Very extensive. | have friends and famly that live in this
area and they were hit very hard. Areas that had just unbelievable
damage. | had never seen anything like this, the people | was

traveling wth had never seen anything of this danmage to this extent
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ever. An entire community leveled |like this. So |I had never seen
damage to this extent before.
Q \Where were we on the video here?
A. W are south of the northern tank farmon Judge Perez. | am
panni ng south here to the southern tank farm W are crossing over
the nedian area through that little break, | am panning north again
and will be entering the northern tank farm | am panning the
canera to the west now.

Now, in panning it to the east you'll see on the left
that's the fork in the tank to the left, that's the 250-1 tank
Q What was your purpose of going to the tank farm of the Mirphy
refinery in this visual?
A | wanted to get a good idea of what we were dealing with, to get
a good |l ook at the areas, | could send this video back to El Dorado
to the command center there so they could have a hands-on first view
of the area as well as the tanks that had been affected.
Q Wat was your observations that you had after viewing this area
on Septenber 5th, specifically the north tank?
A.  The north tank farm the 250-2 had been noved to the east
approximately 30 feet and that oil had | eaked fromthat area, from
that tank area into these, into the tank dock area and out into the
surroundi ng ar eas.
Q Does your video show a breach fromthe tank dyke contai nnent
area of the 250 series?

A | don't believe so. Again, | didn't get out of the vehicle and
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get on top of the berns thensel ves because | wasn't wearing any
rubber boots or proper attire to be in that area at the tine. So
when | got out of the vehicle | nmade sure | wasn't standing in any
oil, that's why | didn't get up on the berns thenself.

Q Again, on the driving map to the left, can you show the court
exactly where you are?

A. W are here, right here at this corner here (INDICATING. This
is the southeastern part of the 250-1 tank. Panning east is what
they call the contractor parking lot, and the southern part of the
Mur phy Canal you'll see the difference between the 250-1 and the
250- 2 supposed to be in line, but this one was off by 30 feet. You
wll see the tank dyke areas here, as well as staining on the grass
(1 NDI CATI NG) .

Panni ng across. Staining on the boat that was noored
there. That's Richard Nal am (PHONETIC) with Mirphy, he is the one
that gave us the driving tour of the area. Look at sone of the oi
stained areas there on the grassy area. An oil stained MRE box
there as well as sone pockets of oil.

Q And again, where was that |ocated?
A. This is at the southeast part of the 250-1 tank, right where we
had parked.

Agai n |'m panni ng south now | ooki ng at Judge Perez there
| ooking at sonme of the staining on the roadway there and the grassy
areas. Now, |'ve wal ked outside of the fence area and I am standi ng

on Judge Perez panning south | ooking at the nedian, the staining on
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the nedian as well. And then panning down east down Judge Perez,
and just docunenting the destruction that was down there as well.

This is the southern tank farm Staining on the nedian,
and again, I'"'mlooking -- I'mlooking south fromthis vantage point
here. Look north again, |ooking back inside of the refinery area --
|"msorry, | was |ooking north there, that's the alleyway between
the 250 series and the 250 series tanks.

Back in the vehicle. I'mretracing our trip back this
way. We are still inside the northern tank farm here passing of the
450 series, sone staining inside of the northern tank farm Sone
staining there on the grassy areas.

Now, we are headi ng out of the gate here, | believe we're
on Judge Perez again, panning south. Now, we're going to be going
to what they call Contractor Road, this is a road that runs north
and south, west of the southern tank farm R ght now we're headi ng
towards that area down Judge Perez, west on Judge Perez. Now we're
headi ng south on the Contractor Road which runs north and sout h.

The area that | am panning to on ny left is the southern
tank farm Panning across | ooking at the destruction there, as well
as the |l arge accunul ati on of sedinent fromthe fl ooding.

This is the back side of the houses on Jacob Drive and
there's the southern tank farmthere. Were we're going to be
headi ng, we're going to go approxi mately hal fway down this road and
then go into the southern tank farm and vi deot api ng the sout hern

tank farmto | ook for any oil staining there in the southern tank
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farmand for any other destruction in the southern tank farm
Q D d you see any oil stain in the southern tank farnf®
A No, | did not.

MR. KROUSE: Wy don't we conclude the videotape at this
point, and we will mark and identify that | believe as Exhibit 87
and offer, file and introduce that into evidence.

THE COURT: Any objection? Let it be received into
evi dence.

MR KROUSE: And | believe the driving video path map is
Exhibit 18, and we will offer that into evidence as well.

THE COURT: Let it be received as well.
BY MR KROUSE:
Q M. Badon, part of your job responsibility was to organi ze and
guess orchestrate the clean up of this oil spill; is that correct?
A. That's correct, manage the oil spill response organizations that
responded to this spill
Q Could you give to the court, describe to the court the
priorities of how this was acconplished, how was it done generally
speaki ng?
A. As | nentioned before, safety is the first priority when dealing
wi th any incident such as this. Next would be containnment and
confinenent of the material that was rel eased and then secure the
source of the release and then to recover the materials, if
possi bl e.

Q And at sone point in tinme were you requested by governnent al
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agencies to cone up with a map of what you believed the affected
area of the oil spill was?

A Yes, sir. Fromworking in conjunction with the EPA and the
Coast Guard we were tasked with putting together zones, zones of
areas that were affected. Wenever you' re dealing with an incident
such as a rel ease you have to set up cordon zones. And for |ack of
better terns in the incident command center it's designated hot,
war m and col d zones.

The hot zone woul d be any area that was affected, and
was charged to nap out areas that were affected in the public areas,
such as canals, streets, sidewal ks and parkways or any other public
ar ea.

And working in conjunction with not only ny own surveys
and assessnments, but also the assessnents done by the U. S Coast
Guard. One such assessnment was conducted on Septenber 16th, around
10 in the norning by the U S. Coast Cuard.

Q You have a map in front of you on the screen, can you identify
that that as Murphy Exhibit 001-003?

A. That is correct. Based on visual observations by nyself and the
U. S Coast CGuard, this map was devel oped to give a rough estimte on
where the affected areas were by the release of the oils in the
publ i c areas.

Q And when was this nmap drafted?

A.  Septenber 8th this map was devel oped and was sent, and on that

date it was given to director of the OEP for St. Bernard Parish and
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Captain Plauche with the St. Bernard Parish Sheriff's Departnent so
they could set up cordon areas not to allow citizens into this area
so that we could effectively clean up and nmanage a spill response.
Q And when specifically did you give it to representatives of the
St. Bernard Parish?

A.  That woul d be Septenber 8th.

Q And what was their response to you when you gave themthis map?
A At the time that | gave themthis map they said they did not
have the manpower to effectively cordon off these areas.

Q Could you review for the court, generally speaking, the
boundari es that you have on here on the affected area?

A.  That would be the western nost boundary woul d be Del anbert, the
eastern nost would be just to the other side of the refinery,

sout hern woul d be about Cnhio Street south to Judge Perez, and north

runs up above the Twenty Arpent Canal and it goes down to, | don't
know exactly the nane of the street there, it's -- | can't read it
from here

Q That's fine.

A But it pretty nmuch follows along the No. 8 Canal as it goes east
and west .

Q And can you identify this exhibit?

A R ght. That was an, that was a map put together by nyself and

| saac WII, who is one of ny supervisors, to illustrate on the 40
Arpent Canal where we had placed boom This nmap is generated on

Sept enber 11th because the boom had been placed on that date because
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oil had been sighted on the 40 Arpent Canal on Septenber 10th.

MR. LAMBERT: Excuse me, your Honor. Could | just for the
record interpose an objection because this has to do with clean up.
It doesn't have to do with defining class boundaries, it has to do
wi th energency response and | think it's a conpletely different
pur pose.

THE COURT: W are getting away fromthe cl ass
certification now Wat's the point of this?

MR. KROUSE: The point of this, your Honor, is that the
plaintiffs have nade a point of saying the 40 Arpent Canal is a
preferred pathway, and with this wtness we want to go in and
expl ore that contention or allegation.

MR LAMBERT: Your Honor, we are dealing with two weeks
|ater at least, and with regard to this | guess we're going to have
to rebut this somehow. But the point is that this kind of energency
response and cleanup effort has nothing to do with fingerprinting
Murphy Ol to the 250 series tanks.

THE COURT: | understand, but | overrule the objection.
Let's go forward.

BY MR KROUSE:

Q Wat was the purpose, generally speaking, of placing these boons
in the 40 Arpent Canal on Septenber 11th?

A. That's right. Again, to contain, in that priority list we
contain the oil in certain areas before we retrieve it. This is the

contai nnent area that we found on the 40 Arpent Canal. There was no
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oi | found past Jacob and Despaux Street on the 40 Arpent Canal, so

there is no oil found past the No. 7 punping station to
the 40 Arpent Canal .

THE COURT: Counsel has an objection

t he east on

MR LAMBERT: Your Honor, object again because this is

Septenber the 18th | guess is what he is tal king about.

THE WTNESS: No, sir, this is Septenber 11th.

MR LAMBERT: The 11th. It's still al nbst two weeks

| ater, and now we're going to have to introduce evidence to rebut

this.

THE COURT: You have to do what you have to do.

MR. LAMBERT: Thank you, your Honor.

THE COURT: It may go to weight but it doesn't go to
rel evance.

MR KROUSE: We will try to quickly nove through these.

BY MR KROUSE:
Q Can you identify this exhibit for the court?
A Yes, sir. This is a map put together by Polaris.

conpany that does SCAT team surveys. SCAT is shoreline

Polaris is a

contam nati on assessnent team They work in conjunction with ne in

order to map out where oil is.

This is pretty nuch ny road map to tell me wh

ere oil is

and where | have to conduct clean up. This map itself shows the

areas of the canal that were affected by the spill of oil. The

areas inred are the areas that have the heavi est oil

Thi s area,
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this is blue, is where there was no oil, areas in green where there
is noderate oil and areas in yellow where there is |ight oi

appear ance.

Q And specifically the red areas, could you review that for the
court?

A.  The red areas are beginning fromnorth to south on the 40 Arpent
Canal going fromthe western nost boundary to Jacob Drive, the
eastern nost to Bartolo Drive, going down the Meraux Canal, the
entire length of the Meraux Canal, east of the intersection of the
Meraux and the Twenty to Munster. On the Twenty goi ng towards past
Canpagna to | believe it's Corinne, and then runni ng the heavi est
again on the Corinne Canal fromthe intersection where the Twenty
Arpent Canal and the Corinne intersect and south to where the
Corinne Canal turns into the No. 8 Canal and then a small area south
on the Corinne Canal as well.

And then the entire length of the Meraux and then a snall
ditch that conmes off of the Twenty, off of the Twenty here and runs
north and south, west of the northern tank farm
Q And the blue area generally, what does that nean?

A. No oil

MR. KROUSE: We'd marked that as Defendant's Exhibit No.
105, your Honor.

THE COURT: |'Il admt it.

MR. KROUSE: And the prior exhibit we marked as Exhi bit

104 and nove that for adm ssion.
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THE COURT: Al right. Admt that.
BY MR KROUSE:
Q The next exhibit which we will mark and identify is Exhibit 106.
Can you identify this for ne?
A, Again, this is another schematic by Polaris, a conpany that we
hired to give us the road map. That outlines the public areas on
the streets, the map before was the canals, this is of the streets.
The heavi est areas you see are Jacob north of Judge Perez, Despaux
Drive sone areas both north and south, and then spattering areas
t hroughout that nei ghborhood west of the refinery.
Q How did you rely upon those maps in terns of your assessnent of
the oil spill in the affected area?
A.  These maps were taken by nyself, the EPA and the Coast Cuard and
they were effectively used to develop the I AP, that incident action
pl an of how we were, ny objectives of where I would clean the oi
and how | would do that, depending on where the heaviest oil was al
the way to the lightest. Were the heaviest oil was, that's where
we woul d put the nost resources, and then EPA and DEQ woul d t ake
that I AP, and al so the Coast Guard, and nmake sure | was conducti ng
my operations as | said so in that plan.
Q Can you identify this chart map for ne?
A Yes. Again, thisis Polaris as well. They had done a map of
the canals that actually showed the street nanes and al so put sone
annotations on there as to the degree of the oil

I f you want | can point out on sone of the annotations,
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especially on the 40 Arpent Canal

there that no oil was observed

from Jacob Street on the 40 Arpent Canal from Jacob to Paris.

Q The other annotations, sir?
A.  The other annotations, no oi
Paris Road, no oil observed from
the De La Ronde. And annotation
overturned vehicles and a sanple

MR BRUNG Your Honor,

observed on Virtue Street canal to
Virtue Street Canal to 40 Arpent on
oil in this canal may be due to
was col | ect ed.

| have been patient. This is not

based upon this witness's observations in any respect.

THE COURT: That's a valid objection. Wat's he doing

with this?

MR KROUSE: Your Honor
questi on.
BY MR KROUSE:

Q These maps are created and gi

, first of all, let nme ask the

ven to you in your capacity as the

deputy incident commander; is that correct?

A, As the incident commander | direct personnel, | also direct

agenci es and certain conpanies to find the oil where |I should direct

nmy clean up operations. | amresponsible for directing those people

to find the areas that were affected by the oil spill.

Q Now, M. Badon, when you are

not sitting in a trailer and not

observing or doing your job responsibilities, you're in the field

observi ng what your contractors are doing; is that correct?

THE COURT: One person

MR BRUNO I[t's stil

at a tine.

hearsay. He nmay be the man in
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charge but he is not here as an expert. Nor is he here in any other
capacity. He is relying on the observations and testinony of others
and | suggest that it's objectionable.
BY MR KROUSE:
Q D d you personally observe the areas that are indicated on the
maps that we've revi ewed?
A Yes, sir, | did.
Q Do you have personal know edge of the areas that have been
i ndi cated on these nmaps?
A Yes, sir, | do. | spent two nonths down there.
Q D dyou live down there --

THE COURT: |'Il overrule the objection and allowit. Are
the maps consistent wth your observations?
BY MR KROUSE:
Q Are the maps consistent with your observations, sir?
A Yes, sir, they are.

THE COURT: | hope you're about finished, counsel.

MR KROUSE: Just a few nore, your Honor.
BY MR KROUSE:
Q Can you identify this for ne?
A. That's a hard boom and absorbent boom we had pl aced on the 40
Arpent Canal at the intersection of Jacob and Despaux and the 40
Arpent. This is the western nost contai nment boom we had pl aced out
there in order to catch, containnent of oil fromthe other boons

t hat had been set up.
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This is only a preventive neasure because there is no oi
found at this point past the other boons that we had set up and no
oil staining on the canal, on the sides of the canals on the 40
Arpent or in the canal itself.

Q And did you personally observe this condition at the 40 Arpent
Canal ?

A Yes, sir, | did. And | amthe one who took this picture.

Q Sir, are you famliar with the intersection of Paris Road and
the 40 Arpent Canal ?

A Yes, sir, | am

Q Do you understand that there is a culvert |ocated there?

A Yes, sir.

Q Could you describe the condition of that culvert when you first
observed it?

A. Bl ocked by heavy debris, tree |inbs, oyster grass, car tires,
vehicle parts. Just conpletely blocked by at least 10 to 12 feet of
debri s.

Q Wen did you see that?

A | first noticed that when we were able to nmake access to that
area, probably about Septenber 15th. Between Septenber 11th and
Sept enber 15t h.

Q Now, during this entire tine period between Septenber and
Novenber 4 you're under the direction of the Coast Guard and the
EPA?

A That's correct.
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Q Let me turn your attention to plaintiffs' map 107. D d the U S

Coast @uard or the EPA ever

request or demand that you and your team

clean the area to the west of Paris Road?

A No, sir, they didn't.

Q D d they ever demand that you clean the area near Hannan Hi gh

School or east of the refinery?

A. No, sir, they did not.

Q And if they had done so, what would you have done?

A. By law | woul d have had to have cl eaned those areas.

Q Now, sir, can you just

briefly explain to the court, and |I want

to show you this exhibit, some of the cars, boats that you observed

during the, personally observed during the course of your tour of

duty in St. Bernard. W w

identify it, sir?

Il mark this exhibit as 109. Can you

A Right. This is an Excel spreadsheet produced by Pol aris under

my direction. | had asked themto map out and subsequently |ist al

of the obstructions, that includes vehicles, cars, debris, |ight

pol es, anything in the publ

Ic areas, anything in the canal s that

woul d hinder or not allow us to effectively clean up those areas.

Q And what was the total

spreadsheet ?

nunber of cars that you counted fromthis

A Cars in the affected areas, in the public areas were 568, around

568.

Q And at any tine did you notice any type of petrol eum hydrocarbon

products com ng from boats,

cars in that area?
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A.  Yes. There was sone sheening comng fromcars that were in the
canal s, that had washed up into the canals.

Q W will mark this exhibit as 110. Can you identify this for the
court?

A, Yes. This again, and in conjunction with the Excel spreadsheet
actual mapping. Each star represents either a cluster or single

pi ece of debris that was in those public areas, be it a house,
househol d debris, tel ephone pole, so on and so forth.

Q Sir, did you have any synptons or illnesses as a result of any
exposure to crude oil during your stay in St. Bernard Parish from
Sept enber to Novenber 2005?

A No, sir, | did not.

MR. KROUSE: Thank you, sir. | will tender the w tness.

THE DEPUTY CLERK: Are you offering those?

MR KROUSE: Yes, we will offer and file into evidence the
followi ng exhibits: 001-003 --

THE COURT: What's the nunber, the defendant nunber?

MR BRUNO | rise, Judge, because | am advi sed by
cocounsel the highest nunber we've been furnished is 98, and I am
just inquiring before | object if these aren't part of sone other
exhi bit?

MR KROUSE: This is off the master DVD. 009 is the
exhi bit nunber. W can ask the w tness about that, but that's
nunerous file fol ders.

THE COURT: Wat's the exhi bit nunber?
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MR KROUSE: 104, 105, 106, 107, 108, 109, 110.

MR BRUNO. And that conmes fromthe CD marked Defendant's
9. No objection.

THE COURT: | understand that your |ist stopped at 98, at
100. So where are we here?

MR BRUNO He just confirnmed to ne that they are part and
parcel of another exhibit marked --

MR KROUSE: No. 9. | just tried to segregate those out
of that exhibit for the court's conveni ence.

THE COURT: W now have (a), (b), (c).

MR MLLER Nneis alarge CD, many pages of a docunent.

THE COURT: Has that been admtted?

MR MLLER No, because we are going to do that tonorrow
after we take out the deposition designation so we can give you a
separate |ist.

MR BRUNO |I'msorry, Judge, are you ready?

THE COURT: Well, we're having a problem Let's get with
my staff afterwards. Let's continue on with cross-exam nation. |
wll admt these exhibits, but let's get the nunbers right.

CROSS- EXAM NATI ON
BY MR BRUNO
Q Dd 1 understand your testinony to be that your maps descri be
the area that's affected by the oil?
A Yes, sir.

Q Do you renenber | took your deposition on Mnday?
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A Yes, sir, yes, sir. The affected areas and the public areas.
Q Well, let's see if -- | direct your attention to page 145, line
22. Do you recall the question: "So you were by no neans trying to
define with your red line the entire geographic area that may have
been affected by the I eak of crude oil?" And your answer at page
146, line one: "That's correct. It was public areas."”

MR. KROUSE: bject to the formof the question.

THE COURT: I'Il overrule the objection, he is under
Cross.

THE WTNESS: What | was answering is that --
BY MR BRUNO
Q Is that your answer?
A.  Public areas, public areas.
Q Slow down. The question on the table is, are you telling the
j udge that your map describes the entire geographic area that nmay
have been affected by the | eak of crude o0il? Yes or no?
A.  The public areas, yes.

THE COURT: Only the public areas?

THE WTNESS: That's correct, sir
BY MR BRUNO
Q Only the public areas. 1In fact, M. Badon, that's not what you
were charged to do; isn't that correct?
A No, sir. | was charged to nmap out the public areas that were
affected by the oil.

Q In fact, what you were asked to do because it was a high
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priority so soon after the stormwas to identify those areas where

t here was recoverabl e anounts of crude oil, isn't that true, that
was the primary objective?

A. | was charged with finding the areas, the public areas that were
affected by the oil rel ease.

Q Wuld you please answer ny question. 1Is it not a fact that your
primary directive was to identify those |ocations which contai ned
recoverabl e amounts of oil?

MR. KROUSE: (bjection, asked and answer ed.

THE COURT: | will give himan opportunity to answer it
again. But let's slowdown with the witness. | knowit's |ate but
you have hi munder cross but let's not abuse him

THE WTNESS: | was charged with mapping the areas, the
public areas that were affected by the oil.

BY MR BRUNO
Q So the answer is no?

MR. KROUSE: (bjection, your Honor.

THE COURT: It is what it is. | understand the issue. He
says that he is only charged with public areas.

THE WTNESS: Yes, sir, that's what | was charged with
BY MR BRUNO
Q And your testinony is it was not, in fact, a priority to
identify those areas which contai ned recoverabl e anounts of oil?

A.  Recoverable anobunts of oil were included in the public areas

that | had identified.
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Q And, in fact, the map that you prepared identifies those areas
wi th recoverabl e anbunts of oil; isn't that correct?
A Yes, they do.
Q The map does not affect every -- I'msorry. The nap does not
descri be every particular area that has visible signs of oil, does
it?
A It includes the areas of public property that were affected by
oil.
Q And, in fact, you did not nake any observations of residentia
properties while you were undertaking that task; isn't that true?
A No, sir. | was just charged wwth the public areas to see where
the oil had affected the public areas so that | could manage ny
cl ean up of the public areas.
Q The point is that you are not here to testify as to what you
observed on residential properties during your drive through the
community; isn't that true?

MR KROUSE: Qojection, your Honor, asked and answered.
Every question is repetitive.

THE COURT: | understand. 1'Il overrule the objection.
BY MR BRUNO
Q Now, on this map you identify things that are called hot zones.
Pl ease tell the judge what a hot zone is. Forgive ne, previously
mar ked as 001-003.

THE COURT: How did we deal with that, Gaylyn? Let's get

anot her nunber.
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MR BRUNO. For the record --

THE COURT: Wit just a mnute. The problemis that we
don't have right nunbers, there are sone things that have been
mar ked t he sane nunber tw ce.

MR. BRUNG  Yes, Judge, | understand the problem

THE COURT: | thought you all were supposed to get
t oget her and work that out.

MR KROUSE: | will take responsibility for that, your
Honor, and we will remark them

MR BRUNO Well, but for the purposes of this record,

Judge --

THE COURT: We are going to have to mark them now. Wat's
t he mark?

MR PENTON: Does it have a CD nunber?

THE COURT: W just have to go fromthe | ast nunber.

MR. BRUNOG | agree, your Honor. \Wat's your |ast nunber?

MR. KROUSE: 110. Let nme just mark this.

THE DEPUTY CLERK: The last thing we admtted is 100, and
| don't have that on the list, | stop at a 100.

THE COURT: We have 100 exhi bits nmarked and we don't have
anynore other than that, so | don't know where the 110 cones from
MR. LAMBERT: They just did it.
MR. BRUNO. He didn't accept it.
BY MR BRUNC

Q Al right. 1In any case forget about the map. Did you, in fact,
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identify hot zones?
A Right. This entire area would be considered a hot zone --
Q Just forgive ne since we are not going to mark this map for the
pur poses of your testinony, what | would like for you to do is
sinply advise the court, first, what is a hot zone?
A. A hot zone is any, is that area where the release material is
| ocated, that would be considered the hot zone. And then you have a
warm zone which is an area outside of that that is not in the
contam nated area, not affected by the contam nate; and then you
have an area outside of that called the cold zone where you woul d
set up a command center sonmewhere that's far frombeing as the, far
from having the potential of being affected by the contam nant.

THE COURT: But that has to do only with public areas,
right?

THE WTNESS: That's correct.

THE COURT: All of what we're hearing is public areas
desi gnati on?

THE WTNESS: That's correct.
BY MR BRUNQO
Q And on the maps that you' ve prepared and you' ve sent to others,
you indicate, you've called or divided the areas into Rec A, Rec B
Rec C, what does that stand for?
A.  Recovery A Recovery Bravo, that's areas of designation so that
| can better divide up ny personnel. 1'll have recovery Al pha

supervi sor, recovery Bravo supervisor, that way I know where certain
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materi al s and personnel are at all tines.

Q And of course that is consistent with what you' ve told ne in a
deposition, that these are areas where you were | ooking for
recoverabl e amounts of oil, correct?

A, \Were we were recovering oil and al so recovering oil off of

st ai ned roadways by neans of sand, stuff |ike that.

Q Exactly. Al right. Ws not your intent to, "clean up" the
area that was defined by Rec A, Rec B, Rec C to any defined
governnental standard, was it?

A Yes, it is. It's to clean up that area is a standard provi ded
by U. S. Coast Guard and al so Loui siana DEQ and EPA, to clean it up
to a certain standard for those areas. As far as Louisiana DEQ is
concerned to recap standard; to U S. Coast Guard is concerned to an
area where oil isn't able to, isn't tacky or able to be w ped off
readily. These standards are set forth by these different federa
agencies and | have to clean it up to their specifications.

Q Is it your testinony that the area enconpassed by Rec A has been
cl eaned up to recap standards?

In the public areas?

The whol e area.

The whol e area including private?

Yes.

> o »>» O >

| amnot involved with the clean up of the private areas, so |
can't comment on that.

Q Is it your testinony that the public areas within Rec A have to
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date been cleaned up to recap standards, yes or no?

A If they have not already been restained by the efforts of the
house decon project, which is ongoing.

Q They are or they're not?

A \Well, sone areas were cleaned up to that point, but fromthe
house decon they may have been -- it's an ongoi ng process right now
that's neeting that standard for recap.

Q So it's clear then that the clean up process in the area defined
by Rec A or Rec B or even Rec Cis not conplete as we sit here
today; isn't that true?

A. No, sir, that's not true.

Q The whole area, not just the public ways, it's not finished?

A.  Right, the house decon is still in effect, correct.

Q And, in fact, the house decon, decontam nation, may, in fact,
recontam nate the public ways; isn't that true?

A. That is true, yes.

Q Now, on your drive, in fact -- perhaps as | recall that when the
map was up on the screen you were showing the little mark and you
indicated to the judge that you first observed oil at Del anbert and
Judge Perez. Do you recall that?

A Yes, sir.

Q In fact, Delanbert and Judge Perez is not within the EPA zone;
isn't that true?

A.  That's unknown to nme. | know that it was in ny zone.

MR, BRUNO May | approach, Judge? This is a docunent
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prepared by defense counsel and --

MR KROUSE: What's the nunber?

MR. BRUNO. You have to tell ne. This is another one of
those things wi thout a mark.

BY MR BRUNO

It's not the EPA zone, is it?

According to the map it is not in the EPA zone, correct.

Q Can you just look on this map for me and identify it?
A It looks like Delanmbert is on the EPA

Q Were is Delanbert and Judge Perez?

A, This is Judge Perez here (1 NDI CATI NG .

Q Yes, sir.

A Yes, sir.

Q

A

Q

Do you happen to know what the EPA utilized to establish its
zone, what factual data?

A. | know that they had done testing and visual observations. |
don't know what testing they did.

Q Wuld you agree with ne that at |least as to the corner of

Del anbert and Judge Perez there is a difference of view between the
EPA and you, woul d you agree?

A Yes, sir.

Q So there is obviously roomfor conflict over the visual
observations as to where the oil is in this comunity, you would
agree with ne there, too?

MR. KROUSE: (bjection, your Honor, argunentative.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

237

THE COURT: He is under cross, I'll allowit, overrule the
objection. Wat's your answer?

THE WTNESS: Right. Qobviously we don't agree on that
corner, so, yes, | would say that.
BY MR BRUNO
Q Fine. And here we have Plaintiffs' Exhibit P53, which has been
admtted thankfully, Judge, this is the EPA map. Have you ever seen
this?
A, Yes, sir, but not in that color coding. | had seen an earlier
version while | was down in Chalnette of that map.
Q And | just want to ask you. You had testified to the judge that

in driving past the high schools and the el enentary school you nade

no visual observation of oil, right?
A. I n Judge Perez, yes, sir, | did, you can actually see it on the
tape --

Q No, onthe site, on the Chalnette H gh School site. Mybe |I got
it wong. Didyou testify that you saw oil on the property of

Chal nrette Hi gh School ?

A. | believe the property line starts maybe like five feet fromthe
road, so if you look at that video there is sone from Judge Perez on
that grassy area on the high school area.

Q | amtal king about the building itself, the high school site,

not just the five feet fromthe roadway to the parking |ot.

A Right. | know they had done sone clean up | believe on the

building itself of the high school, yes, sir.
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Q W is they?
A. The OBrien Goup. W had done sone pressure washing of the
bui | di ng, outside of the buil ding.
Q Oay. Then perhaps | got it wong. So, in fact, there is
evi dence of crude oil both at the high school and at the el enentary
school on Judge Perez; is that correct?

MR. KROUSE: bjection to the formof the question.

THE COURT: |'Il overrule the objection and allow it.

THE W TNESS: Vi sual observation, yes.

MR, BRUNO  Thank you.
BY MR BRUNO
Q You had spoken a little bit about protective gear. And as the
person in charge it was your obligation to nake certain that your
enpl oyees had the appropriate protective gear, right?
A That's correct.
Q Wuld you describe for the judge what is the required gear for
your enpl oyees who were to cone in physical contact with objects
whi ch had crude oil on thenf
A.  That would be safety gl asses or goggles, Tyvek, disposable Tyvek
suits, rubber gloves and rubber boots.
Q Now, you had made a comment about the fact that there were sone
fol ks who renained in the area, "at their own risk." Do you
remenber that testinony because | don't want to take it out of
cont ext ?

A Yes, sir, yes, sir.
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Q I just didn't understand what was the risk the people were being
exposed by staying in the area?
A In the contam nated area if they weren't in Tyvek or rubber
boots or rubber gloves, this oil can cause a small irritation when
exposed to the skin itself.
Q | amjust curious, but if I were a honeowner in that area and |
were to attenpt to renove itens fromnmny hone that were contam nated
with oil, would I be putting nyself at risk if | noved those
personal itens fromny honme w thout wearing the gloves and the suit
and the gl asses, would I be putting nyself at any risk?

MR. KROUSE: (bjection, your Honor, we are into an expert
field.

MR. BRUNO On the contrary.

THE COURT: | understand it, overrul ed.

THE WTNESS: W thout the gloves, touching the oil itself
can cause a snmall skin irritation, yes.
BY MR BRUNO
Q Now, again, you were asked sone questions about synptons and
such. Do you recall having snelled sonething that you woul d have
identified as crude oil when you were driving down Judge Perez?
A Yes, sir, | did.
Q Can you just briefly, when did you start snelling it as you were
nmoving toward the refinery?
A.  Right around Del anbert Street is where | first snelled the crude

oil and | continued to snell it throughout the entire tine I was on
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Judge Perez and then stopped snelling it after we had |left that area
around the southern tank farm

Q Now, you had in response to questions by counsel indicated that
you had recovered sone 17,000 barrel s?

A. That's correct.

Q Is that pure oil or oil and other |iquids?

A, That's pure oil.

Q How was -- when this material is picked up by your skimers and
your vacuum trucks, how was the other liquid renoved fromthe oil?
A It was stored together in the 150-2 tank on the southern tank
farm We woul d take neasurenents at the end of the day that would
delineate the thickness of the oil and the thickness of the water in
those tanks and fromthat | would call in that, those figures to El
Dor ado, the comrand post, and they would fromthose nunbers derive
how much we recovered for each day.

Q So thereis really no actual -- I"msorry. No actual physica
measurenent of oil, it's done by sonme kind of extrapolation or

mat hemat i cal process?

A. That's correct. Depending on how many inches of oil were in the
tank before and after, you can delineate how nuch had been recovered
for that day.

Q Now, the oil follows the water, does it not?

A Gl is affected by two nmain conponents, that would be current
and wwnd. |If there is a strong wnd it can necessarily override the

way the current is flowng; and vice versa if there is a very strong
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current and a light wwnd, the current will prevail. So it won't
necessarily follow the water, but will be affected by the factors of
current and w nd.

Q Sothat if thereis, first, oil in the water. Does oi
typically stay on the top, the bottom the m ddle or what happens to
it?

A.  Depending on the type of oil. This type of oil was staying on
top. Depending on weathering. The anount of tinme that the oi
stays out there it can stratify in the layers of the water.

Q WIIl this oil ride on top of the water?

A Yes.

Q And so as the water drains and the depth of the water bel ow
whatever's riding on top of it is reduced, there is a tendency for
the oil to get caught by this debris that you referred to?

A.  Yes, oil can get caught by debris, yes.

Q And it's not going to be a continuous thickness of oil over the
entire area that contained water, right?

A. Right. As you saw on the video you see areas of water that
weren't affected by the oil and areas that were.

Q And obviously there will be different concentrations of the oi
as it noves out into the area, correct?

A.  That's correct.

Q And there will be different m xture or enul sions throughout the
area as wel | ?

A That's correct.
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Q And obviously, and forgive ne, but the higher the concentration
the easier it is to see?
A.  That's correct.
Q Now, on your nmap -- can we, would it be possible to call up that
video at 3 mnutes and 22 seconds. And while you' re doing that |et
me just ask a few questions.

| think in your deposition, and | don't want to since we
don't have a nunber, but that map that you utilized to indicate the
zone of the affected public property, you had indicated to ne that
really you thought that you had, should have included one of those
canals and | believe that was the Meraux Canal. Do you renenber
t hat ?
A.  Yes, the Meraux canal had oil on it, yes.

Q And that was left off of your map, right?

A It wasn't included in the red zone there?
Q I'll just showit to you really quick. | hate to do this
W t hout a reference but, your Honor, if you don't mnd. |If you

remenber the Meraux canal is the one going right there (1 ND CATI NG .
MR KROUSE: Here is reference right here (1 NDI CATI NG .
THE WTNESS: The Meraux Canal is in that red area.

BY MR BRUNO

Q | think in your deposition you agreed it should go to the 40

Arpent Canal ?

A Right.

Q And it doesn't on your map?
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A Right. At the time being the Meraux Canal is very hard canal to
make access to, we couldn't actually drive to the other side of the
Meraux Canal because it was so heavily flooded and so nuch debris on
it. Later on we were able to clear out the area, and fromthe air
the Meraux Canal was very hard to see because the debris and trees
that |ine either side of the Meraux Canal.

Q Now, again on that drive you drove on the southeast corner of

t he contai nnent dyke of the three 250 series tanks, right?

A.  That's correct, the 250-1.

Q And you did observe oil on the outside of the contai nnent dyke,
did you not?

That's correct.

On the east side?

That's correct.

Did you opine as to how that oil got there?

No, sir, | did not opine.

o >» O >» O >

Did you observe any breaks in that dyke in the eastern northwest
dyke wall of the 250 series tanks?

A. The eastern northwest?

Q Yes. In other words, the eastern side of the rectangle.

A Ckay.

Q D d you observe any breaks in that dyke?

A. | saw that the tank dykes had been severely eroded and there
were sone dips, in other words, a break in the even keel or the even

| evel of the top of the tank dyke area, so, yes, | did.
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Q So did you opine as to whether or not that oil got there by
overtoppi ng the eroded parts of those dykes?

A At the tinme we were just nmainly doing an observation of where
the oil was. At that tinme | didn't really speculate on how it had
gotten there. Maybe -- | did notice though the erosion of the tank
dyke.

Q But it's clear fromyour own visual observations that the crude
oil got to the west of the tank, of the north tank farm |'msorry,
to the east?

A.  Yes. There was oil staining there, as you saw around the MRE
contai ner and around the puddling right there around that area

(1 NDI CATI NG) .

Q And | think you also testified in your deposition that you
observed or that there was clean up of oil to the north of the 250
tank dyke area?

A That's right. 1In the Twenty Arpent Canal

Q And if I could just -- no, that's not going to showthat. W're
tal king about that are --

A. Yeah, right, you'll see the 450-1 tanks, this is the 450-2, that
is Jacob and Despaux Street.

MR. BRUNO Can we back up a little bit. It doesn't show
up so nuch, let's just back it up alittle bit. Now, can we roll it
now, pl ease.

(WHEREUPQON, THE VI DEOCTAPE WAS PLAYED. )

BY MR BRUNO
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Q W're flying nowto the north, are we not? W're comng up on
t he east?
A, That's correct. W're flying to the north, you'll see the 250
series tanks there.
MR. BRUNG  Stop pl ease.

(WHEREUPON, THE VI DEOTAPE WAS STOPPED. )
BY MR BRUNC
Q To the right there, it's not very clear on the | arge screen, but
on the small screen do you see oil ?
Ri ght there (1 NDI CATI NG) .
Well, not that sharp thing but, yeah, right there (1NDI CATI NG ?
Ri ght here (I NDI CATI NG ?

Yes.

> o >» O >

Yes, | do. That's why | videotaped the area, that's where |
found that MRE box and the pools of oil there.
MR, BRUNG Can we continue to the tape, please.
(WHEREUPON, THE VI DEOTAPE WAS RESUNMED. )
BY MR BRUNC
Q O course that's the 250-2 tank, right.
A That's correct.
Q If we stop there, | amreferring to the area to the right of the
screen, that would be to the north of the containnent dyke?
A.  Right here or right here (IND CATI NG ?
Q That's it where you put your |ine.

A, That's the Twenty Arpent Canal there.
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Q And you all found oil there, too, did you not?
A That's correct.

MR, BRUNO Can we continue the tape, please.

(WHEREUPON, THE VI DEOTAPE WAS RESUNMED. )
MR BRUNOG Al right. Stop.
(WHEREUPON, THE VI DEOTAPE WAS STOPPED. )

BY MR BRUNC
Q Do you see any sheen in that picture there that would be 3
m nutes, 10 seconds, am| seeing that or am| m ssing sonething?
A Yes, sir, that's sheening there.
Q | don't know how to do this, but could you showit to the judge
to make sure we're all |ooking at the sane thing?

THE COURT: Just draw.

THE W TNESS: Sheeni ng here (I NDI CATI NG .

THE COURT: And what is that, the Meraux Canal ?

THE WTNESS: No, sir. The Meraux is on the other side.
No, sir, this is a small ditch that |eads into the Twenty. | don't
think it really has a nane, it was just a small contributing ditch
to the Twenty.
BY MR BRUNC
Q Do you see any kind of an indication of a rivulet or novenent, |
see sonething that |ooks |ike, for exanple, this right here, is that
i ndicating (IND CATING --
A. That's just a rivulet, it kind of delineates between where the

oil is and where it is not.
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Q Rght. So aml looking at it accurately, it |looks alnost |ike a
little river wwthin the water?
A Rght. It's flowng, it's flowng in rivulets and in spaces.
Q And it's flowwng into the residential area, correct?
A | believe so, yes, sir.
Q Now, you also found oil north of the 40 Arpent Canal at or about
the punping station No. | believe it's 7?
A No. 7, correct.
Q And that is, let's goto this map

MR, BRUNO  Judge, | apologize for junping frommp to
map.

THE COURT: That's all right.
BY MR BRUNO
Q But that's over here to the east, is it not?
A | believe it's alittle bit nore to the west. Bartolo and it's
| ocated to the east of Bartolo.
Q There was oil there as well?
A Right. Just north of the punping station is where we had found
sheening of oil there. It was a very small anobunt. W were able to
pick it up with absorbent boom and pads. W didn't have to go very
far into the marsh to retrieve the oil
Q At the intersection of the 40 Arpent Canal and Paris you
observed a Il ot of, forgive ne for saying it incorrectly, debris,
tires, all kind of stuff. Wuld that have indicated to you that the

nmovenent of water in that area had been to the west and that's how
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that debris kind of got piled up by that culvert?

A | knowthere is a lot of debris, I really can't coment on how
or why it m ght have noved there.

Q Al right. But obviously we've tal ked about these pat hways,
preferred pathways. You agree that all of these waterways are
preferred pathways for the oil?

MR. KROUSE: bject to the formof the question.

THE COURT: |'Il overrule the objection.

THE WTNESS: Yes, sir
BY MR BRUNO
Q How often did you all pick up those boons? Wren't they picked
up on sone regul ar basis because they becone full of oil?

A.  Now, that's absorbent boom Absorbent is picked up on a regular
basis, but as soon as it's picked up a new set of absorbent boomis
laid out. Absorbent boomis alnost Iike a |arge paper towel, you
lay it out in links and it absorbs the oil.

Now al ong with the absorbent boomwe al so | ayout what's
called a contai nment boom it doesn't absorb oil it contains it in
one place. After a couple of weeks oil wll accunul ate on that and
we want to nmake sure we take it out and |lay nore boom as soon as we
take it out to clean it so all of the oil doesn't |eak out and off
and cause nore contam nation.

Q Just to wap things up. In fact, you found oil in the Twenty
Arpent Canal ?

A That's correct.
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The Meraux Canal ?
Yes, sir.

And Canal No. 8?
Yes, sir.

Cori nne Canal ?
Correct.

And the 40 Arpent Canal ?

> o >» O » O » O

That's correct.

THE COURT: Anything further?

MR, BRUNO No, Judge. Thank you very nuch.

THE COURT: Any redirect?

MR KROUSE: Yes, your Honor, real quick.

REDI RECT EXAM NATI ON

BY MR KROUSE:
Q The oil that you did find in the 40 Arpent Canal was limted to
the particular area. Can you describe that for the court?
A, Yes, sir. The western nost boundary was Jacob and Despaux and
the eastern nost boundary was Bartolo Street -- Bartolo and it had
gone all the way to the No. 7 Canal, No. 7 punping station.
Q And the debris that you saw at the 40 Arpent Canal and Paris
Road, was there any evidence of oil staining on that debris when you
observed it?
A. No, sir. There was no oil observed on that debris and there was
no oil observed on the sides of the canal between Paris Road and

Jacob Street.
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MR. KROUSE: Thank you, sir.

THE COURT: Al right. You' re excused, sir. Let ne see
counsel at the bench, please, on |ogistics.

(WHEREUPQN, A BENCH CONFERENCE WAS HELD OFF THE RECORD.)

THE COURT: We are going to stop here and start at 8:30
tonorrow. | amnot sure whether or not we are going to have to work
on Saturday, but we are arranging to work on Saturday. | understand
fromthe defendants that they have four nore w tnesses so we nay
finish tonorrow. The court wll stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x % * % % *
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