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PROCEEDI NGS
(January 13, 2006)
( MORN NG SESSI ON)
THE DEPUTY CLERK: Everyone ri se.
THE COURT: Be seated, please. ood norning, |adies and
gentlemen. Call your next w tness, please.
MR MLLER:  Your Honor, before Mirphy calls its next
witness to the stand, we would like to go ahead and nove and
I ntroduce and have filed into the record Mirphy's exhibits. W
have gone ahead | ast night and separated out the depositions in
our bench books. And so in Mirphy's original bench book
submssion, there were a hundred exhibits and we would like to
nove for the introduction and filing into the evidence Exhibits 1
through a hundred, except for nunbers 23 through 54, which are
deposition transcripts, 89 through 93, which are deposition
transcripts, and 77 through 79, which are power point
presentations. | think Al is going to talk about the renai nder
of the exhibits that we introduced yesterday past one hundred.
THE COURT: First, with regard to those exhibits
tendered, any objections?
MR PENTON: No objection.
THE COURT: Let it be admtted.
MR MLLER  Your Honor, we would also like to add
Exhibit 16-Ato the list. | believe that was admtted yesterday.

V¢ have prepared a third suppl enmental classification exhibit
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list. I've reviewed this with M. Penton and M. Nelson briefly
before the Court. VW're prepared to file this into the record,
whi ch includes trial Exhibits 101 through 111 and MJRP 001- 003,
which is an extract fromdefense trial Exhibit nunber 67. So we
woul d nove for the admssion of those exhibits as well.

THE COURT: Any objection?

MR PENTON: If we could just look at it for a couple of
mnutes, we probably --

THE COURT: That's fine.

MR LAMBERT: Your Honor, one nore housekeeping natter.
V¢ nmarked as 107 this particular diagram \Ve¢'ve al so used nany
times and probably will continue, the sinplified version, which
I's here and we have been calling that 107. So ny suggestion is,

we nmake this 107-T, because | don't know where the |ast letter

was. Ve'Il never get to T, and that's just for trial. And that
way that -- when the witnesses are referring to it, it wll be
clear.

THE COURT: Al right. That's fine. Except that -- let

nme just nention that just logistically, big exhibits |ike that,
the Fifth Qrcuit has a problemw th them because they don't file
them they keep them here. So sonetines they go astray. |f you
can think of a way of --

MR LAMBERT: Shrinking it.

THE COURT: Shrinking it, that would be better.

MR LAMBERT: W'll do that. Thank you, Your Honor.
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THE COURT: (Call your next w tness, please.

MR KROUSE: Yes, Your Honor.

THE CORT: (Qll him call him

MR KROUSE: W call Keith Baugher, Your Honor.

MR PENTON:  Judge, we're okay with that offering of
those exhibits.

THE COURT: Al right, let it be admtted.

THE DEPUTY CLERK: PH ease raise your right hand.

KEl TH BAUGER

was called as a witness and, after being first duly sworn by the
derk, was examned and testified on his oath as follows:

THE DEPUTY CLERK: PF ease be seated and using the
m cr ophone, woul d you state your name for the record?

THE WTNESS: It's Douglas Keith Baugher and that's
spelled BAUGHER

THE DEPUTY CLERK: Thank you.

MR KRQUSE: Your Honor, in connection wth
M. Baugher's testinony this norning, we have had admtted into
evidence Exhibit 61, which is his curriculum vitae and expert
report. As | understand it -- what is the Court's preference in

terns of qualifications? Are we going to --

THE COURT: I'll just let cross-examnation on that.
"Il accept that as his direct testinony and then I'Il let the
cross-examnation and I'Il let you redirect if necessary.

MR KROUSE: And so the record is clear, we are offering
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M. Baugher as an expert witness in refinery operations and
process engi neering.
THE COURT: Ckay. Any cross on his qualifications?
EXAM NATI ON
BY MR BECONEL:
Q M . Baugher, good norning, sir.
A Good nor ni ng.
Q You' re a chem cal engi neer ?
A Yes, sir.
Q You're not a nenber of any chemcal engineering societies,
are you?
A No, sir.
Q You' ve not attended for 25 years a course in chemca
engineering; is that correct?
A That's correct.

Q In addition to that, you've never been qualified as an

expert to calculate, as is a petrol eum engineer, the quantity of

oil in tanks, have you?
A |'ve never been qualified to calculate the quantity of oil

in a tank, no.

Q So this is the first tine you' ve ever been asked to do that?

A Vll, |'ve been asked to calculate the quantity of oil in
tank --
THE COURT: Wuld you get a little closer to the

m cr ophone, please, sir.

a
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THE WTNESS: |'ve been asked to calculate the quantity

of oil in atank many tines during ny time wth Exxon.
EXAM NATI ON

BY MR BECONEL:
Q Vel l, you ran a refinery and you've been in an
admni strative position for the last 25 years, haven't you?
A Yes.
Q You didn't have any engi neering, on-hands work in the
refinery, have you?
A Yes, | have.
Q D d you participate, sir, in any investigatory comittees
within the Exxon refinery at any time during your career?
A Yes, | have.
Q And you know what the rules and regulations require, don't
you?
A ' mnot sure what your question is about rules and
regul ations.
Q VWl |, the federal governnent's rules.

MR KROUSE: (bjection to the form of the question.

MR BECNEL: 29CFR191011.

THE WTNESS: |['mfamliar with the C8HA PSM
regul ations, yes.

EXAM NATI ON

BY MR BECONEL:

Q Now, in this case, you only testified four tines in court;
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Is that correct ?
A That's correct.
Q The first tine you testified as an expert witness in a case
I n what year?
A |''mnot sure exactly what year that was. Approxinmately
2001, but I'mnot really sure of that date.
Q In your deposition at Page 159, you told us you think it was
around that time but you're not positive?

MR KROUSE: (bjection, Your Honor. He's not show ng
hi m t he deposition.

THE COURT: Let's nove on.

MR BECNEL: Al right.

EXAM NATI ON
BY MR BECONEL:
Q And that suit involved a super heater?
A Yes.
Q Had nothing to do with what we're tal king about here today?
A No.
Q The second tinme you testified, that was what issue?
A | don't recall exactly what the second one was. | believe

it was a Sibley versus Exxon, if I'mcorrect, which dealt with a
coker operation, a del ayed coker operation.

Q V're not dealing wth that here today, are we?

A No, sir.

Q The third one was an ARQO case invol ving Mirphy?
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A Correct .
Q And what was that about ?
A It was about the operation, or really an explosion, of the
rose heater on the Mirphy erosion.
Q VW're not dealing wth that here today, are we?
A No, we're not.
Q And the |last one, sir?
A The last one dealt wth emssions fromthe Blue Alen
(spelled phonetically) refinery.
Q And that was over a long period of tinme?
A Correct .
Q And we're not dealing wth emssions to your know edge at
| east in the past you' ve been asked to do here today, are we?
A That's correct, we're not.
Q Now, | asked you about regulations. You're famliar wth
the APl ?
Yes, sSir.
Q And tell the Court what it is.
A That's Anerican Petroleum Institute.
Q They give courses 20 tines a year, don't they?
A | don't know how many tines a year they give courses. They
certainly give courses, yes.
Q And you' ve never attended one?
A Never attended one.

Q They produce guidelines for the Arerican Petrol eum
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Institute, do they not?

A Vel |, they produce what they call recommended practices, if
that's what you're referring to as guidelines.

Q And the recommended practices -- are their recomrended
practices that deal wth the issues here?

A There are recommended practices that deal with tank
construction and nai ntenance, Yyes.

Q And that's B31.3 of the ASME code?

A No. B31.3 of the ASME code deals with the piping.

Q Vll, sir, are you famliar with the guide book to ASME
B31.3 that deals with piping and deals with tanks?

No, I'mnot famliar with the tanking section of that 31.
And you' ve never attended an ASME course, have you?

No, sir.

In your career; is that correct?

Correct .

And what is ASME?

O >» O >» O

MR KRQUSE: Your Honor, just an objection to relevance
and where we're going wth this.

MR BECNEL: Your Honor, qualifications.

THE COURT: |'Ill overrule the objection. Let's get on
wth it, though, Counsel.

THE WTNESS: American Society of Mechani cal Engineers.

EXAM NATI ON

BY MR BECONEL:




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

11

Q Sir, did you consult in a textbook to do your job in this
case?
A | referred to textbooks at converting APl gravity to

specific density.

Q And was that in your reliance material, sir?

A No, it was just a standard reference naterial .

Q This is the bible of chemcal engineering, is it not?

A Yes.

Q And you and | agree on that. |It's taught in every chem cal
engi neering school in the country.

A Vll, it wasn't taught in school. It was a reference manual
in school. Wually the specific topics included in there were

taught out of nore specific textbooks.

Q Dd you consult with Perry's in doing your calculations in

t he case?
A | don't believe | consulted with Perry's, no.
Q Thank you, sir, | have no further questions.

THE COURT: Any redirect ?
MR KROUSE: Yes, Your Honor, very briefly.
EXAM NATI ON
BY MR KROUSE:
Q M. Baugher, could you explain to the Court your past
enpl oynment experiences wth Exxon and particularly as it dealt
with tank farm operations both in Baton Rouge and Baytown, Texas?

MR BECNEL: I'mgoing to enter an objection, Your
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Honor. | didn't go into tank farm operations.

MR KROUSE: You alluded to the fact --

THE COURT: | understand. |[|'Ill overrule the objection.
"1l allowit. But I've read -- | know his qualifications.

MR KROUSE: Ckay. That will.

MR BECNEL: The last question on redirect, Your Honor.

THE WTNESS: Yes, |'ve spent 33 years w th Exxon.
During the course of that tinme, | was -- headed an engi neering
group that was responsible for doing process engineering in the
tankage and blending area. And for the last 14 years, | was in
charge of operations at the Baton Rouge refinery and was
responsi ble for the operation of 700 tanks.

MR KRQUSE: Again, Your Honor, we would --

THE COURT: Ask himwhether it was necessary for himto
attend these courses.

EXAM NATI ON

BY MR KROUSE:
Q Was it necessary for you to attend these courses that
M. Becnel alluded to or was your training based upon your
per sonal experience at Exxon?
A Vel |, ny training, based on ny personal experience at Exxon,
plus ny education. | saw nothing in this that required attendi ng
any courses that were nentioned.
Q In fact, these are basic engineering calculations; is that

correct ?
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A Yes.

THE COURT: Ve'|Il accept himin the designated field.

MR KRQUSE: Thank you, Your Honor.

EXAM NATI ON

BY MR KROUSE:
Q Now, M. Baugher, when was the first opportunity that you
had to go to the Murphy refinery in &S. Bernard Parish at our
firms request to begin your investigation and inspection?
A | first went to the refinery on Septenber 16th of 2005.
Q Al right. And during that inspection, what did you
acconpl i sh?
A During that inspection, | nmade a visual inspection of the
north crude tank field. | also |ooked at sone of the files that

were available on the specific tank in question, which was 250-2

tank. | -- during that visit, | believe it was during that
visit, | talked to one of the operators, tank field operators as
wel | .

Q Al right. Dd you have an opportunity to review the | ogs,

specifically from 250-2, during the course of your investigation?

A | don't know whether | did that on the 16th, but over the
course of ny investigation, | reviewed the |ogbook that is
mai ntained by the tank field operators. | reviewed the strapping

sheets for the specific tank.
Q Tell the Court what a strapping sheet is.

A A strapping sheet is really just a sheet where they've taken
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the actual as-built dinensions of the tank and cal cul ate exactly
what volune is contained in each inch of the tanks. It allows
you to convert from gauge readings of feet and inches to barrels.
Q How nmany tines during the course of this investigation of
yours did you visit the Miurphy refinery?

A | visited the Mirphy refinery eight tinmes between Septenber
and Novenber of --

Q And during the course of those site inspections, did you

al so have an opportunity to review aerial photographs that were
obtained by M. Mrris for your review?

A | reviewed those aerial photographs. | probably saw those
aerial photographs at Chad Mrris's office as opposed to when |
visited the site. But, yes, |'ve reviewed the aeri al
phot ogr aphs .

Q D d you have an opportunity to review the survey data that
was conpiled by Land Source at M. Mrris's directions,
specifically as it related to tank 250-2 and the tank contai nnent
area?

A Yes, | did.

Q Now, based upon your review of the docunents that we've

di scussed, as well as the site inspections, have you reached an
opinion wth respect to the anount of oil that escaped fromthe
tank dike area at the 250 series tank at the Mirphy refinery?

A Yes, | have.

Q Now, before we get into that, | want to raise an issue wth
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the Gourt, and, again, referring to Exhibit 111, and | provided
M. Penton a copy of this exhibit, | would |ike to approach the
w tness and show himthese daily reports from Lake Borgne basin
| evee district, specifically as it deals with punping station
Nunber 7 and the attached sheets.

Now, M. Baugher, when did you first see these
docunents?
A Vdnesday evening of this week.
Q Now, based upon -- and can you explain to the Court very
briefly what those docunents are and how they nay have i npacted
your opinion in this case?
A These docunents are recordings fromthe punp station 7 for
the Lake Borgne basin |evee district.
Q And what is the date of that docunent that you're review ng
specifically?
A It's 9/4/05.
Q Now, you have several docunments there. Wat is the bottom
line, what is the gist of those readings and how it inpacted your
opi ni on?
A Prior reports had indicated that the gauging, water gaugi ng
at these stations, was not available because the water was over
t he gaugi ng sti ck.

O -- at 9:00 a.m on Septenber 4th, they had devel oped
a tenporary gauging systemto neasure the |level of water at the

punp station. Fromthat point forward, they were using on an
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hourly basis recording this gaugi ng.

Q And again, how did that inpact your decision-naking process
I n reaching your concl usion?

A In one of the nmethods | used to cal cul ate how much oil had
escaped fromthe dike, | had used a neasurenment or an assunption
about how fast the water |evel was dropping fromthe last point
of information | had, which was the over-flight photo that was
taken on Saturday shortly before noon, until the di ke was bagged,
sandbagged.

What | had assunmed in there was that the water |eve
had continued to drop across that period at the sane rate that it
had dropped from Friday to Saturday, which was a little bit |ess
than 6 inches a day, which is around a quarter of an inch an
hour .

When | saw this information, | saw that the rate was
dropping at about half an inch an hour on the Sunday after the --
this period of tine. | knew that the punps had been started on
that Saturday norning, and therefore, | believe that the rate of
drop was sonewhat higher than what | had used in ny origina
cal cul ations.

Q Thank you, sir. MNow, we're going to turn to Page 1 of
Exhibit 88, and this contains your opinion, and can you tell the
Court what your opinion is in this case?

A M/ opinion is that between 1602 and 3175 barrels of crude

escaped through the single breach in the containment di ke around
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the three 250, 000-barrel tanks, during the period from when the
initial leak started until the breaching in the di ke was
sandbagged on the afternoon of Septenber 3rd, which then
prevented any additional anmount from escaping.

Now, ny opinion is really based on using two
I ndependent nethods to determne the quantity of oil that escaped
from these tanks.
Q And to be fair with the Court, you have changed your opinion
fromthe tinme that your deposition was taken and when the tine
that your expert was -- report was rendered, based upon the
Information contained in Exhibit 111; is that correct ?
A That's correct.
Q And can you tell the Court what was changed in this opinion?
A The 3175 was 2359 in ny original report. So, if you wll, |
added 816 barrels to the quantity that | cal cul ated had escaped.
Q You i ncreased the nunber ?
A | increased the nunber, yes.
Q Now, let's turn to Page 2 of the report. Now, can you
explain what this is, M. Baugher, and how it inpacted your
opi ni on?
A This is a plot plan of the Mirphy facilities in Mraux in
the area that goes from St. Bernard Hghway to Judge Perez. |t
Is the heart of the refinery where the operating units are
| ocated and where the product tanks and the internediate tanks

are | ocated.




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

18

Q Now, what -- I'msorry?

A And then on the other side, on the north side of Judge
Perez, fromhere to here, is the crude tank field or the north
tank field. In that tank field, you can see there are two
450, 000- barrel tanks, and they share a common di ke area. There
are three 250, 000-barrel tanks that also share a common di ke
area. And the tank in the center of the 250, 000-barrel tanks is
tank 250- 2.

Q Now, on Septenber 16, 2005 during your first site

I nspection, did you have an opportunity to walk the perineter of
the tank di ke area around the 250 tanks?

A Yes, | did.

Q Now, did you observe any breaches within that tank dike
area?

A | did observe a breaching in the tank, yeah.

Q Wul d you describe briefly the location of that breach.

A There is a pipeline comng fromtank 250-2 that's about at
that location. And at that |ocation, the tank di ke was

conpl etely breached to grade. There were several other eroded
areas around the tank where the top 3 feet, or thereabouts, had
been washed off, but this one that | pointed out at the pipe
connection is where the dike was breached all the way to grade.
Q D d you see oil either staining or oil itself at any other
breaches, as you described, soil erosions, around this tank dike

area during your visit?
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A | wal ked the entire top of the dike and there was no pl ace
on the top of the containment dike around 250 where | saw any oi
staining on the top of the dike.

Q And let's go to the next exhibit, Page 3, and describe this
docurent for the Court, particularly the highlighted portions
that we have.

A This is a log sheet fromthe |ogbook that the tank field
operator nmaintains at Murphy. This particular sheet is for
Sunday the 28th of August, '05. Wat it shows on this sheet is
each tank nunber is in the left-hand colum. The level in the
tank, or the gauging in the tank, is shown in the right-hand
colum in feet and inches, and specifically, a blow up, this
section right here, which is tank 250-2, which shows
six-foot-three and an eighth of an inch, and this is the |ast

| evel of recording that |I'maware of that was nmade on that tank
before the hurricane.

Q And that date, again, is August 28, 20057

A R ght .

Q So if we turn to the next exhibit and you previously
described this as a strapping sheet for tank 250-2. W have a
typo up there. It should be 250-2; is that correct?

A Yes.

Q And, in fact, the docunent itself says that at the bottom of
the page. Can you explain to the Gourt how you reached your

conclusion of how much oil was in the tank before the stornf
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A | used the gauging of six-foot-three and an eighth of an
inch fromthe prior sheath and | read down this colum of
elevations until | got to the six-foot-three, and | ooked at the
volune and then added to that an eighth of an inch. @ the
right-hand side, lower right, there is a colum that allows you
to deal wth fractions to add to it to account for fractions.
Q And what conclusion did you reach in terns of the level in
barrels in the 250-2 tank prior to Hurricane Katrina hitting?
A There was 40, 750 barrels in this tank.
Q Now, let's turn to the next page. Can you describe this
schematic diagram for the Court as to the conditions existing
around 250-2 preKatrina, and let's start fromleft to right?
A This is a graphic depiction of a cross-section of the 250-2
tank, which is shown here, and the west containment dike, which
I's shown here. Starting over on the left, you can see that the
250-2 containnent dike is 11.2 feet above the concrete support
ring. And the concrete support ring is this ring that sits right
here under the edge of the tank. O this drawing and all the
future ones like this, | used that as ny reference point. Sone
of the objects in this drawing wll nove as we nove through them
and that is a stationary point. But the dike is 11.2 feet above
that point.

If you cone in, you'll notice around the tank is what |
described as a noat. And this is an area that's right at three

and a half feet deep that's been carved out or excavated around
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the entire periphery of the tank, and it was done so because the
tank has sunk fromits original construction, and so this is to
nmake sure that you can see and you don't have any corrosion
around the annular ring of the tank.

The tank itself is 40 feet high. It is 223 feet in
diameter. And, of course, what |'ve shown in there is a crude
| evel of six-foot-three and an eighth inch, which is 40,750
barrels in round nunbers. And this includes an extrenely snal
anmount, an inch and a half of water that was in the tank at the
time.

Q Wiy don't we go to the next diagram photograph, please.

A As the water surge that followed Katrina topped the
protection |evees around St. Bernard Parish, it also topped the

| evee or the dike around the 250 tanks. And as water flowed into
the dike area and rose above the oil in the, in the tank, it
floated this tank off of its foundation and displaced it.

And you can see in this drawing here is the foundation
for the tank, what's called the ring wall or the concrete support
ring. And the tank has been displaced. You can see it over here
and it's been displaced about 35 feet fromthe west towards the
east .

Q Next photo, please.
A In the course of the tank being displaced, a buckle or a
kink occurred in the tank. And you can see this danaged area

right in here, where that buckle or kink has occurred in the side
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wal | of the tank.

Q Next photo, please.

A This is a photo that is a detailed photo of that same kink

| ooki ng down near the bottom of the tank. And you can see there

Is one hole right here, which is a hole about softball size where

the tank is resting on a concrete catch basin. Now, this

concrete catch basin was originally outside of the tank and not

sitting under it. The tank has noved over this concrete basin.
There is also a leak right at the flange, which is

called the annular ring. This is where the tank floor is wel ded

tothe tank wall. VWell, you can only see a relatively snall part

of that crack. That crack extends from about here to about here,

or about three and a half feet underneath of the annular ring.
The irregular hole approxi nated is about seven tenths

of a square foot and to kind of put that into perspective, it's

about what you would get if you had about a 11-inch circular

hol e.

Q Let's go to the next slide. Now, this is the -- this is the

conditions after Hurricane Katrina on August 29, 2005, and the

I npact of the stormon tank 250-2 as well as the tank dike area,;

Is that correct ?

A R ght .

Q Can you explain this schematic to the Court, noving left to

right?

A Vel |, again, as when the water topped the contai nnent dike
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and rose up to the side wall of the tank above the oil |evel, and
what we had is a hydrostatic pressure on the outside of the tank
was greater than the hydrostatic pressure on the inside of the
tank. And that was of no significant difference until the tank
was dislodged the 35 feet, as | nentioned. The tank was buckl ed.
And these holes, which we saw earlier in detail, are near the
bottom of the tank.

(hce the hol e appeared in the bottom of the tank, of
course the water then started entering the tank because the
hydrostatic pressure at any point along the wall was greater on
the outside than on the inside, and therefore, the water ran into
the tank that equilibrate that hydraulic pressure. And as a
result, the tank began filling with water, sunk back to the
ground. Wat |'ve shown here is is what the level was at the
peak of the storm surge, around 17.2 feet, and the correspondi ng
water level inside the tank of a bit over 12 feet.

Q You have 17.2 feet. Can you place that in context as it
relates to that concrete support ring?

A Yeah, that's 17.2 feet above the concrete support ring, yes.
Like | said, all ny dinmensions in here are referenced off of the
concrete support ring.

Q Al right. And can you describe the water |evel inside of
the tank versus the crude oil level inside of the tank foll ow ng
Hurricane Katrina?

A Yes. O course, the ol is less dense than the water and it
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floats on the top of the water. In addition to that fact, the
fact that the oil is less dense than the water, it neans that the
conbi ned height of the oil and the water inside the tank wll be
slightly higher than the water outside when you reach

equi librium and you have the sanme hydrostatic pressure on each
side of the hole in question.

Q Al right. Let's go to the next slide.

A This is an over-flight that was taken by Mirphy on the
afternoon of Tuesday, August the 30th, '05. And it shows the
tank field in question. You can see the three 250 tanks. The
center one is 250-2.

You can see in this photograph that the water covers
t he contai nment dikes around the 250-2, as well as the 450 tanks.
But we can tell, and it's hard to see in this drawing, there is a
roadway that goes over the dike, that's right there, it's just
sticking out of the water. So we know at this point in tine, the
water in the dike area is about right at the dike height. It's
just slightly above it.

The other thing you can see is, in this drawing, is
that the floating roof on 250-2 is about the sane height as the
water around it, which, again, is not sonething that woul d
surprise you because hydrostatic pressures have to be the sane so
the liquid level inside and outside will need to be about the
sare.

Q Let's go to the next slide, please.
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THE COURT: Before you do that, |'ve got to take this
call, just one second. You can stay. It wll just take ne
two mnutes.

(G f-the-record discussion).

THE DEPUTY CLERK: Everyone ri se.

THE COURT: Be seated, please. |I'msorry. [|I'mon this
coomttee that | have to deal with. Al right.

MR KROUSE: Al right. Your Honor, | believe we're
going to be turning to the next slide.

EXAM NATI ON
BY MR KROUSE:
Q This is slide 11 in Exhibit 83. And we're going to be
di scussing here the conditions after Katrina as it relates to the
cont ai nment di ke area.
A This depicts the conditions as the storm surge begins to
recede, and it depicts the conditions that existed in the prior
phot ograph. Here you can see the water level is 11.2 feet, which
is right at the level of the contai nnent dike. The tank, of
course, does not nove. It's in the same position, sanme degree of
danage as before.

As the water around the tank recedes, of course, the
hydrostatic pressure outside of the tank reduces. And as the
hydrostatic pressure outside the tank reduces, of course it has
to reduce inside. And what happens inside is is the water then

begins to flow out of the tank through the hole in the tank, and
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the overall level inside the tank drops until we reach a
hydrostatic bal ance. Under those conditions, there is about
six-foot-three feet of water in the tank, along with the 5.8 feet
of crude oil.

Q And that's the conditions that existed on Tuesday,

August 3rd; is that correct?

A Rght. And you'll notice that at this point in tine, the
oil can't get out. It's -- the oil/water interface is still over
4 feet above the hole inside of the wall of the tank.

Q Let's go to the next photo, Nunber 12. Now, is this photo
the first available aerial photo that was nmade avail able to you
bet ween August 30th and this date, Septenber 2?

A Yes. This is the first aerial photo that |'ve seen.

| ater saw a satellite photograph or shot that was taken on
August the 3lst.

Q Ckay. Let's review this particular photograph taken on
Septenber 2, 2005. And how does this assist you in reaching your
concl usi ons?

A In this photograph, you can see that the water has receded
to below the containnent dike level. And you can see the

contai nment di ke around the entire 250 series tanks. The

water -- you can see that there is a breach in the dike at this
point. Let ne clear that up. R ght at that point, where the

pi pel i ne goes through. And water is flow ng through that breach

as the parish water |evel drops.
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You can al so see on this photograph that there is oil
comng, comng fromthe damaged area on 250-2, which is on the
north side of the tank, and that oil appears to be flow ng around
the tank to the west, out through the breach in the tank
contai nment di ke onto the road between the contai nnent dike, the
250s and the 450 tanks and then ultimately onto St. Bernard
H ghway, novi ng west .

Q Let's turn to the next schenatic.

A The next schematic shows the conditions that are required
for the oil to first begin |eaking fromthe tank.

Q And where do you project -- what tine do you project that
initial leak to be on Septenber 2, 2005?

A | can't tell precisely when the tine is. | can tell what
the level is, but just looking at the rate of water drop, ny
judgnment would be that the leak started sonetine in the early
hours of Septenber 2nd, Friday, Septenber the 2nd. As indicated,
you can see it in the prior photo, which was taken sonetine
before noon, so it was earlier than that, obviously, but ny
projection would be in the early hours of Friday, Septenber 2nd.
Q Are we tal king 0100, 0200 hours?

A | can't really get it down that precise.

Q Al right. The conditions at the initial leak, let's review
these for the Court.

A At this point, the water |evel has receded to 6.8 feet above

the concrete support ring. You can see the water level is
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slightly below what |'ve referred to here as the erosion area,
which is at 7.4 feet, and when | say the erosion area, as |
nentioned earlier, there are several places around the

contai nment di ke where the top 3 feet or so was washed off of the
top of the dike during the, during the storm surge.

You can see that the oil/water interface now has
dropped because, again, the hydrostatic pressure has cone down on
the outside of the tank, nust follow it on the inside of the tank
and the oil/water interface is now noved to where it is right at
the top of the leak right here. And then oil wll begin |eaking
out of the tank, and | show that by sonme little dark bubbles here
comng up that will rise up to the surface as it |eaks through
t he hol e.

& course, what now w !l control the oil |eakage from
this point onis the rate of water fall. How fast the water
recedes around the tank.

Q Al right. Let's go to the next photo, please.

A V¢ now nove to Saturday, the 3rd of Septenber. Again, this
Is a shot. You can see obviously the containment dikes remain
out of the water. The water has dropped very little between
Friday and Saturday using the survey data laid over top of the
two pictures. It was sonething |less than 6 inches, so the water
drop has been very slow during this period of tine.

Again, you can see the single breach here where the

pi pelines go through. The dike, again, you can see the oi
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comng fromthe north, northern area where the break in the hole
in the tank exists. And again, it's noving out around the tank,
down the roadway between the two contai nment dikes, and out onto
Judge Perez.
Q Now, this photo indicates, does it not, sir, that there were
no sandbags placed around that breach, at least in this
phot ogr aph?
A In this photo, I"'mcertain you can't see it on this size,
but when you blow it up, no, there are no sandbags in the breach
at this point.
Q Let's turn to the next slide. These are the conditions of
the oil |eak discovered on Septenber 3, 2005, and we heard the
testinmony from M. Zornes that you were in the courtroom and
heard yesterday; is that right?
A Yes. This depicts the conditions at the tinme Carl Zornes
wal ked up this dike fromthe north and discovered oil on the
surface of the water, as shown there, and oil running through the
breach in the di ke where the pipelines go through and out into
the roadway as we described in the photograph.

At this point in tinme, we know that the water |evel was
6.3 feet above the ring wall, and therefore, we know that oil has
continued to run out of the tank, again, hydrostatic pressures
were equalizing at the hole on the inside and outside. So as the
hydrostatic pressure outside the tank falls, then, of course, the

oil level has to fall, and as it does so, oil comes out and
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Spreads on the surface of the water and then through the breach.
Q Next slide, please. Now, how did you rely upon this
deposition sketch that M. Zornes nade during the course of his
deposition?

A In one of ny nethodol ogies that | used to cal cul ate how nuch
oil was spilled out of the dike, | needed to determne how nuch
was on the surface of the inside of the dike at the time Carl
Zornes sandbagged the -- discovered and sandbagged the |eak at
the dike. So | depended upon Carl's observations of how nuch
area was covered inside of the diked area.

Q Now, let's turn to Exhibit 17, and -- I"'msorry, the next
slide, Nunber 17, and does this accurately depict the area that
M. Zornes had covered in oil through the color depiction there
in the tank 250 series tanks?

A Yeah, at ny direction, Chad Mrris took Carl Zornes' draw ng
and overlaid it over a photograph of the area. It was a

phot ograph for that Saturday.

Q So that colored area indicates what in the 250 series tanks?
A It's oil, the pink or purple area is to depict oil that was
on the surface at the tine Carl discovered the leak. It covers
greater than 55 percent of the containnent area, and it's

sonet hing over a hundred and seventy thousand square feet are
covered with oil.

Q Let's go to slide 18. Wuat does this picture represent ?

A This is a picture that was taken on Qctober 12th of the
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breach in the dike that we've tal ked about where the pipelines
pass through. You can see in this picture where the sandbaggi ng
Is in place. These are the sandbags that were put in place at
the breach on that Saturday, Septenber the 3rd.

You can also see the oil mark on the dike, the inside
of the dike. You can see it here. Let ne mark it, here, and
here, which is an indication of the level of the water inside the
di ke when the oil first started |leaking out at 250-2. And this
elevation is consistent with the six-foot-eight above the ring
wal | that | showed on the graphic depictions.

You can also see in the background the two -- the 450
di kes, and they are about a foot and a half shorter than the,
than the 250-foot dikes, but you can also see an oil ring on
those di kes which, again, is at the sane elevation as the oi
ring on the inside of the dike we show here on 250.

This is -- this is looking at the breach fromthe
inside of the dike out, and it's | ooking west.

Q Al right, M. Baugher, did the two oil stains that you've
depicted on either side of the breach, what is that indicative
of , in your opinion?

A Vell, what it tells meis, is that the oil inside the dike
never got any higher than what's shown here by the staining on
the grass. It also tells ne that the hydrostatic analysis that |
had done is correct, and that the oil did not conme out of the

tank until the water |evel receded to bel ow six-foot-eight above,
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above the concrete support wall.

Q Now, based upon your observations and your several visits,
was that pattern of oil staining consistent, uniform wthin the
interior perimeter of the dike?

A Yes. It was uniforminside of the dike. And as | nentioned
earlier, | had wal ked the top of these dikes all the way around,
and by Qctober, | had walked themat least twice. And there is
no staining higher up or on top of the dike. In fact, as you can
see here, it's green grass up there.

Q Let go to the next slide, please. Wat does this indicate?
A This is a picture that was taken on the sane day, and you're
| ooki ng now fromwest to east. |t shows the sandbaggi ng; it
shows the breach in the dike.

Q Let's go to the next slide, please.

A Wat's shown here is the survey data that Chad Morris
prepared and reviewed yesterday. | reviewed -- | relied upon
this information for elevations. As he nentioned, there is over
3,000 elevation points in there. You certainly can't see themin
this drawing, but | used this draw ng because it's a
docurentation of the tank field as it now exists.

Q Next slide, please.

A This is sinply the earlier slide wth dinensions added
showi ng that even though the breach here is kind of bow -shaped
or U shaped, at the point where the sandbags are located, it's

about 14 feet wde. And the elevation fromthe top of the dike
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to the base grade, where the, where the breach went to was about
eight and a half feet.

Q Next slide, please.

A This is a slide taken on the 16th of Septenber. And it's a
slide taken fromthe top of 250-2 |ooking west. And in the
foreground, you again see the staining on the dike. You see one
of the washed-out areas that | referred to right here, where the
dike was lower than in other places, and this is where the top

3 feet or so was washed off of it. And you can see that the oi

| evel is below that point.

In the background, again, you can see the 450 dikes,
you can see the oil staining there. Further back, you can see
the west side of the 450 dikes and then, of course, in the very
background you can see the community area.

Now, you'll notice on this building right -- on this

building right here, there is an oil stain that's pretty high.

It's right at the roofline. In fact, it's 13 feet above the ring
wall. This particular stain, | don't know for sure where it cane
from | know for sure it didn't conme from 250-2 hole, since the

water level at 13 feet would not allow the oil to leak out of the
t ank.

But the potential candidates, | think, are, there is a
sunp right in this area, there are two sunps up to the left that
are off the picture, and there is a sunp right here between those

two buildings. That sunp is between the buildings, in ny mnd,
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Is a likely candidate, because the staining on that side next to
the sunp is larger than it is around other parts of the building.
And those sunps, you know, contain snmall amounts of crude oi

that cane fromleaks fromthe crude punps that cane from opening
manifolds in the area, and they are collected in these sunps and
then are punped off. & course, they contain sone anount of oi
at the time the area was flooded and |likely sonme oil floated out
of those sunps.

Q Now, can you |look at the top of the tank di ke, 250 series

di ke, where you say there has been soil erosion. From |ooking at
this photo, is there any indication of staining of oil on the top
of that area?

A Not in the photograph, and, again, | nentioned on this
particular date, | walked that entire dike and there is no
staining on top of --

Q And again, if you look in the background of the tank dike
area for the 450 series tank, and that's directly behind the
shack or house that you're looking at; am| correct there?

A Yes, right there.

Q I's there any indication fromthat photo or your persona
observations of oil staining on that tank?

A There is no indication fromthis photograph of oil staining.
And while | did not walk all of the 450 dikes, | wal ked probably
two to 300 feet of it in front of the photograph that we see

here, and a conparabl e distance on the west side dike, but | did
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not wal k the conpl ete dike.

Q Ckay. But at least in this photograph, there is no staining
of oil on the 450 tank; that is correct?

A Yes.

Q And what does that indicate to you?

A That the |eak occurred after the water |evel had receded to
6.8 feet, which is very consistent with the hydrostatic
pressures.

Q Al right. Wy don't we go to the next slide. That's your
opi ni on?

A This just reiterates ny opinion, which, as | said, was, |
bel i eve between 1602 and 3175 barrel s escaped the contai nnent

di ke, around three 250, 000-barrel tanks between the tine the |eak
initially started and then between that tinme and when the breach
was sandbagged on Sunday -- Saturday, Septenber 3rd, preventing
any additional leaks. And then as | nentioned before, | really
used two i ndependent nethods to come up with those quantity.

Q Let's turn to those nethods. The next slide is method one
and why don't you explain to the Court your nethodology as to the
quantity of oil which escaped 250-2 contai nnment di ke based on the
hydrostatic pressure.

A Method one is sort of a continuation, if you will, of the
graphi c depiction we showed before. And that is, we know that
the external water level had to be 6.8 feet or bel ow before any

oil could leak out of the tank. The over-flight that was done on
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9/3, around noon or a little bit before noon on that day of
Septenber 3rd, indicated that the water level was 6.3 feet.

| then took and reduced that water level at the rate of
a half an inch an hour between the over-flight and when Carl's
t eam sandbagged the di ke preventing any | eakage to cone out of
It. So at that point, when the oil was stopped from | eaking from
a dike, the water level was 6.1 feet. As | nentioned before,
these heights are all above the concrete support ring.

So what happened is seven tenths of a foot change in
water el evation between the tinme that the |leak could start and
when the sandbaggi ng had been conplete. This translates to
5732 barrels | eaked out of the tank into the contai nment dike.

But not all the oil then left the contai nnent di ke and went out
through the breach. The oil spread out across the contai nment
di ke as Carl observed when he wal ked up the di ke area.

Carl al so observed that the oil running through the
breach was 2 to 3 inches deep. | then used 1 inch as the average
depth of the oil across the contai nnent dike, and that indicated
there was 2557 barrels of oil remaining on the surface of the
contai nment di ke during this |eak.

So, of the 5732 that |eaked out of the tank,

2557 barrels of it was still on the water when Carl finished
sandbaggi ng; therefore, the difference being 3175 barrels escaped
the dike fromthe point that the leak initially started unti

Carl conpl eted the sandbaggi ng operations.
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Q Al right. And the 3175 barrels represent the high end of
the bracket estimate that you have on the anmount of oil that
escaped, is that correct?

A That's correct.

Q Let's turn to nmethod two.

A In method two, | went at it froma different angle. | went
at it with, well, I know how much oil was in the tank when we
started, how nuch is in the tank and in the contai nnent di ke when
we | ooked at it when the oil recovery group began their work and
| ooked at the tank and the tank dike area.

So if you start here at the six-foot-three and an
eighth inch, that's the 40,750 barrels that was in the tank
before Katrina. The tank was gauged by the O Brien group on
9/ 13/ 2005. That gaugi ng showed four-foot-one total height and 2
foot 3 inches of oil. 2 foot 3 inches of oil, then, is 15, 640
barrel s.

So that neant that by difference, 25,110 barrels had
| eaked out of the tank 250-2 between the tinme that it was danmaged
and Septenber 13th.

| then | ooked at how much oil was contained in the
three-di ked containnent area. And | was fortunate in that the
O Brien group had taken eight depth readi ngs around these tanks,
and those depth readings neasured both the total liquid |evel
around the tanks and the level of oil around the tanks. So there

were four depth readings around 250-2, and two each around 250-1
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and 250- 3.

The little table that |'ve inserted there and it came
out in ny report, sinply shows what area -- what particul ar
| ocation that | nmeasured the oil -- or that | calculated the oil.
This area, which | got fromusing the survey data, the depth,
which | got fromusing the OBrien data, and then sinple
arithnetic gets ne to quantity of oil. As you can see fromthat
little table, a relatively snmall amount was around 250-1, around
2200 barrels. It was like 11,000 barrels around 250-2 and about
6600 barrels around 250-3. The net, of course, is that there was
20,150 barrels of oil around the tanks in the di ke contai nment
area on Septenber 13th.

So by difference, then, we can find out, well, how nmuch
oi | escaped, went somewhere. And what we know is is that sone of
that oil evaporated. UWsing the NOAA, or National Cceanic
At nospheric Agency cal cul ation technique, | calculated 2354
barrel s evaporated. And so the net, while subtracting fromthe
oil that |eaked into the contai nment di ke, the 25, 110,
subtracting away the amount that was found there on the 13th,
subtracting away the anmount that evaporated, |eaves us wth
1602 barrels escaped from the dike.

Q And the 1602 barrels represents the | ow end of the bracket
range that you found in your report and in your opinion here
today; is that correct?

A That's correct.
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MR KRQUSE: Your Honor, | have no further questions. |

tender the witness. Please answer M. Becnel's questions.
EXAM NATI ON

BY MR BECONEL:
Q Sir, let's start off with some elenentary things about this
oil. Wuld you tell the judge the five types of oil that was in
this tank and just wite themon the board with the Court's
per m ssi on.

Al right. Bonnie Light is fromwhat country?
A Is from N geria.

Q Al right. So put that. And did you see the MSDS sheet on

It?

A | did not.

Q D d you see the viscosity of the oil?

A Yes, | have.

Q D d you see the shipping papers on that oil fromthe |oop?

A No.

Q So you don't know what was in that oil, do you?

A Vell, | know what the Bonnie Light characteristics are, yes.
Q VWl |, you know what Bonnie Light is, but each -- when those
bi g ships cone out the loop and that's where Miurphy gets its oil,
isn't it?

A | believe so.

Q And so they got all types of things and it's just put in a

comon pi peline and sent on, depending on how nuch you order ?
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A It's put in a common pipeline, yes.
Q And that ship's manifest has to have exactly the MSDS sheet
on the oil and an assay on the oil for testing purposes?
A Yes.
Q D d you ook at Murphy's has a | aboratory to test their own
oil when they get it to make sure that they are getting what they
are paying for. Dd you ook at that?
A No.
Q So let's just put down here, no MBDS, no | ooking at
mani fest, and no |l ooking at the characteristics of that oil.
A You said no looking at the characteristics of that oil. |
did |l ook at the characteristics of that oil.
Q O what docunent did you look at, sir?
A | looked at the assay of the data that is available for
Bonni e Light.
Q VW all know what's -- whether that is accurate. V¢ know
that that ship and the assays fromthe Mirphy QI testing |ab
knows exactly what's in that oil.

MR KROQUSE: (bjection, Your Honor, argunentative.

THE COURT: |'ll sustain the objection. Overrul ed.

EXAM NATI ON

BY MR BECONEL:
Q Let's go to the next one. MNow, that's fromlraq?
A Yes.

Q And is that a light or a nediumoil ?
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A Ilt's alight oil.

Q Al right. And did you |look at any of the same things I
just asked you? The MBDS sheet on that -- that Basra Iragi oil?
A No.

Q Dd you look at the manifest on that oil where it was

shi pped from | oop?

A No.

Q D d you have any information fromthe Mirphy QI refinery
testing on that oil when it was placed into the tank?

MR KROUSE: bjection, Your Honor, as to relevance. |
don't know where we're going with this, Your Honor. This expert
witness was tendered in the field to neasure the anmount of, the
volune of oil fromthis tank dike area.

MR BECNEL: Your Honor, the viscosity of the oil.

THE COURT: | understand it. |'ve overruled the
obj ecti on.
EXAM NATI ON
BY MR BECONEL:
Q G to the next oil. And that's from Russi a?
A Yes.
Q You don't know any of the same information | just asked on

the other two; is that correct?
A | know the characteristics of the oil, yes.
Q But you didn't look specifically to determne what was in

the tank?
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MR KROUSE: (bjection, Your Honor, argunentative. He
says he knows what it is and he's not letting himfinish.

THE QOURT: Sustai ned.

EXAM NATI ON
BY MR BECONEL:
Q You | ooked on the Internet ?
A Yes, on the assay | did on the Internet.
Q And the other two oils are what ?
A Arab light and Arab nedi um
Q Wat's the difference between Arab light and Arab nedi unf
A The Arab nediumis slightly heavier oil than the Arab |ight.
Q Now, let's talk about storage tanks. The storage tank has

to conply with APl 650; is that correct?
A Yes, sir.
Q And if you look at Perry's, it gives you exactly how it is
to be built; is that correct?

MR KROUSE: (bjection, Your Honor, as to rel evance on
the construction of the storage tank.

MR BECONEL: We're going to show the relevance in
two mnutes, Your Honor.

THE COURT: Al right, I'lIl allowit.

MR BECNEL: Pardon?

THE WTNESS: | thought the judge nade a comment, |'m
sorry.

| don't know that Perry's has a description on how the
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tanks would be built, no.
EXAM NATI ON
BY MR BECONEL:
Q D d you | ook?
A No.
Q D d you ook at section 10-138, the APl standard on oil
storage tanks, APl 6507?
A Yes, I'mfamliar wth 650.
Q And you're famliar with the floating roof on those oil
t anks?
A Yes.
Q And you knew that this tank was an old tank, wasn't it?
A It was built in 1982, '83 period.
Q And it was Chicago Bridge and Iron had originally built it
along with its sister tank?
A Yes.
Q D d you ook at the inspection reports on this tank prior to
t he stornf
A | looked at the external inspections that were conducted on
the tank, the nonthly external inspections, yes.
Q This tank had 21 different holes init, didn't it?
MR KROUSE: (pjection, Your Honor. At what point in
time?
MR BECONEL: In the last year. Prior to the storm
MR KROUSE: (pjection, Your Honor. |In terns of the
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date in question as to when it had 27 holes --
MR BECNEL: | didn't say 27. | said 21.
MR KROUSE: Twenty-one holes, is critical to the --
THE COURT: Al right. Let's be nore specific.
EXAM NATI ON
BY MR BECONEL:
Q In terns of the APl standards, you have to inspect these
tanks periodically; is that correct ?
A Correct .
Q How of t en?
A Vell, it depends on the service that the tank is in, but in
nost cases, it's every ten years. |t can be as long as 20.
Q But it depends upon the type of oil you're storing in it --
A No, it depends on the experience you' ve had with the tank.
Q Vel |, did anybody ever tell you how nmany repairs they had
nmade on that tank and how many holes they had in it in the
precedi ng year ?
Yes.
And how many holes they had in it?
VWll, | can't recall the exact nunber.

Q
A
Q Wis it 19?
A | don't recall the exact nunber.
Q

V¢l |, a good engi neer has an engi neering | ogbook, doesn't

A | don't know if a good engi neer has an engi neering | ogbook.




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

O >» O >» O

45

Do you have an engi neering | ogbook?

No, sir.

Do you have any notes on what you were given?

| have the docunents, inspection records on the tank, yes.

Excuse ne, sir, | didn't ask you that question. Do you have

any notes on what you were given?

A

Q

not ,

> O » O »

ND.

Fl oating roof, you nmade an inspection of that tank, did you
on the top?

Yes.

Ddit have wind girders?

Yes.

And what are wind girders, tell the Court?

Awnd girders is a, what anounts to a flange around the top

portion of the tank to naintain it being round.

> o »>» O >» O >» O

And also to keep it from being distorted?
Yeah, to keep it round.

This top got distorted, didn't it?

Excuse ne? |'mnot --

The top was distorted, in fact --

The floating roof?

Yes.

The floating roof was distorted, yes.

THE COURT: Just a mnute. There's an objection. W're

getting into the substance of the case. Let's stick with the
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class certification issues.

MR KROUSE: Your Honor, in terns of the rel evancy
objections, again, it has to do with his opinion or slide 1 that
should be the focus of his cross-examnation. Again, | don't
know where we're goi ng here.

EXAM NATI ON
BY MR BECONEL:
Q Sir, the bottom of the tank has a bunch of inpellers or
mxers that mxes up all of this oil; is that correct?
A It has three mxers, yes.
Q And it has a heel in the bottom of the tank, because you
can't suck it all out of the bottomof the tank; is that right?
A R ght .
Q Now, what was the heel ?
A What was the heel ?
Q Yeah, what kind of oil was in the heel that was there
bef ore?
A It was these four right here.
Q How much of a heel did it have?
A | don't recall what the heel was before the Bonnie Light was
| oaded into the tank.
Q Was there any docunents that would be able to show you from
the transportati on departnent where they noved product from a
ship or froma pipeline at entrance to Murphy to a storage tank?

MR KROQUSE: (bjection, relevance, Your Honor.
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THE COURT: Wiere are we going wth this?

MR BECNEL: Your Honor, the emulsification of this oil
Is where I'mgoing. QIl, with these vibrators, enulsifies,
especially if they are using water to stop the leaks. And I'm
goi ng there.

THE COURT: Al right. 1'll allow it up until a certain
poi nt .

EXAM NATI ON
BY MR BECONEL:
Q You were aware that because they had all these |eaks in the
tank prior to the hurricane that they were punping water into the
tank to keep -- so that if that oil wouldn't cone out on the
ground but rather water would cone out on the ground; you were
aware of that?

MR KROUSE: (bjection, Your Honor. Again, he is taking
this out of context. This tank was repaired and placed back into
service on June 1, 2005.

THE COURT: | understand. ['Il let you redirect on that
poi nt .

THE WTNESS: | don't know that they punped water in the
bottom of this tank to seal off those |leaks in the past.

EXAM NATI ON
BY MR BECONEL:
Q So you didn't read any of the depositions of the other

witnesses that said that that's what they did to stop the |eaks?
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A | didn't read those depositions, no.
Q You were to calculate the volune of oil and/or water, if

there is water in the tanks, before the hurricane --

Yes.
Q -- to determne what was there?
A Yes.
Q There is a fornula to do that, is there not?
A ' mnot sure when you say "there is a fornula to do that."
It's fairly --
Q It's called calculation of tank volune. Are you famliar

wth the formil a?

I'"mfamliar for calculating volunes of cylinders, yes.
Q And what is the formula? Do you want ne to show it to you?
A Vel |, you can use the -- sinply the area by height and you
come up wth a cubic feet.
Q May | show the w tness the book? Is that the formula, sir?
Vequals L R2? Is that the formula, right here? Calculation of
tank vol ure.
A | have no had idea what that is. That is a partially-filled
hori zontal cylinder and that's a cylinder that's laying this way,
not this way.
Q Vel |, sir, they even have the diagrans of these cylinders
right here right above it.
A | just read what it said and it said the horizontal

cyl i nder .
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Q Let's go to where you | ooked to for evidence. You've
witten no papers on any subject as an engi neer, have you?
A No, sir.

MR KROUSE: (pjection.

EXAM NATI ON

BY MR BECONEL:
Q Have you | ooked at any peer-reviewed papers dealing with the
calculation of nove storage tanks by water?
A No.

MR KROUSE: (bjection, Your Honor, we're back to the
voir dire questions that we've already done about an hour ago.

MR BECNEL: |'masking on reliance.

THE COURT: He's right. | sustained that objection.

Let's nove on.

You have no idea?

EXAM NATI ON
BY MR BECONEL:
Q Your job was to nake sone calculations; is that correct ?
A Correct .
Q You don't know when this oil started |eaking, do you?
A In time?
Q Yes, sir.
A No.
Q
A

Vll, | won't say | don't have any idea. | know that the

oil started |eaking sonetine before about noon on Friday.
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Q O what day?

A O -- that's Septenber the 2nd. And | know from the water
| evel shots that it was sone time either early Friday, in the
early hours of Friday norning.

Q Now, you have never been an expert that |ooks -- that has
been approved to | ook at photographs fromthe air and determne
when sonet hing | eaks, have you?

MR KROUSE: Again, Your Honor, we're in the voir dire

ar ea.
THE COURT: Vell, but that's -- I'Il allow that.
THE WTNESS: Nbo.
EXAM NATI ON
BY MR BECNEL:

Q That's a guess, isn't it?

A ND.

Q Vel |, how did you use your eyes to determne from a

phot ogr aph when sonething started to | eak?

A Vell, what | didis, is | used the survey data overlaid over
t he photograph to determne the water level. Fromthe water
level , | could determne what the hydrostatic pressure was, and
with the hydrostatic pressures, |'ve shown on nethod one is how I
determ ned when the water began to | eak.

Q Isn'"t it a fact that all of the information you had
concerning what got out of the tanks, sonebody else told you?

MR KROUSE: (bjection, Your Honor, to the formof the
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questi on.
THE WTNESS: No.
THE COURT: I'1l overrule the objection. He said no.
EXAM NATI ON
BY MR BECONEL:

Q Do you want ne to show you on Page 13, sir, Line 7? Your
deposition. They told ne how much cane out and ny objective was
to cone up wth an accurate assessnent of that; is that correct?

MR KROUSE: bjection, Your Honor, that's a different
question that was previously posed to the w tness.

THE COURT: That is a different question; |'ll sustain
t he objection.

EXAM NATI ON

BY MR BECONEL:
Q Dd other individuals tell you what got out of the tank?
A | was famliar with the data that was put together on how
much | eaked fromthe tank into the contai nnent dike that was
prepared by the O Brien group and Mirphy.
Q Now, who from Mirphy gave you how nuch got out of the tank?
A | don't recall. It was, it was recorded on the O Brien
sumary sheets, but | don't renmenber who the individual was that
gave ne that infornation.
Q Do you renenber your deposition at Page 15, sir, that
M. Lanbert and | took? You said you told us --

THE QOURT: Let counsel look at it.
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MR BECONEL: -- Carl Zornes? Pardon? Carl Zornes?

THE WTNESS: | don't know what the nature of the
question was, but who did you deal with --

MR BECONEL: At Murphy. Carl Zornes.

MR KROQUSE: The question was, who did you deal with at
Mirphy? Again, it is a different question than was originally
posed.

MR BECNEL: I'Il introduce the entire part of the
deposition, but | was just trying to save tine.

EXAM NATI ON

BY MR BECONEL:
Q Dd M. Wittington give you information?
A Yes.
Q And what did he give you?
A He gave ne information or showed ne the | ogbook sheet that
we've had up here as one of ny power point slides.
Q And Ernie Cable (spelled phonetically) --
A Yes.
Q -- what did he give you?
A He gave ne the breakdown on what was in the tank besides the
Bonni e Light, what was in the heel.
Q And O Brien group and Ben Badon gave you the depth in the
tank; is that correct?
A Yes.

Q And what was the depth that they gave you?
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A At what time are you asking about ?

Q The first calculation you had, the first tine anybody
nmeasured the depth of anything in the tank.

A Do you nean after?

Q After the event.

A Ckay. The first level that was nmeasured in the tank was
four - f oot - si X.

Q And four-foot-six, in a 250,000-barrel tank is how much oil ?
A | don't know. | would have to go look at the strapping

tabl e.

Q Do you have any idea how nuch oil that was?

A | could read it off of the strapping table. | can't tel

you off the top of ny head.

Q Tell the judge how nmany gallons are in a barrel of water?

A Forty-two.

Q And you | ooked at the O Brien summary reports; is that
correct ?

A Correct, yes.

Q You didn't ook at any of the vacuum trucks or how nuch they
were sucking up, did you?

A | didn't ook at the log on the individual vacuum trucks,

no.

Q Are you aware that any tinme a vacuum truck sucks up any
substance of a hazardous nature, you have to fill out a hazardous

waste nmani fest, do you not?
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A Yes, |'mfamliar with the manifest.

Q And you didn't ook at any of the manifests to determne how
much each truck noved from place to pl ace?

No.

QO where they took it fronf?

No.

QO how nuch ol was enulsified?

> O > O

ND.
Q Now, you talked to us, did you not, when you have a hundred
mle an hour wind and you have water and oil mxing together and
sloshing around in a noving tank, it emulsifies, does it not?
A | didn't tell you that, no.
Q Vel |, do you renenber asking them-- asking -- M. Lanbert
aski ng you questions about emulsification of the oil in the
wat er - -

THE COURT: Just ask himthe question.

EXAM NATI ON

BY MR BECONEL:
Q Ddthe oil and water emulsify in that tank, sir?
A No, | do not believe so.
Q And on what basis do you nake that statenent ?
A Vel |, the nmaterial involved, the crude involved has a very
| ow tendency to emulsify. It's alight crude. It's a |low
al phaltene crude. The conditions are such that there woul d be

limted or no emulsification, and that is that it was a
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relatively warm tenperature, and the contact between the water
and the oil was very little, so | would have expected little or
no enul sification between the water and oil .

D d you ook at the Murphy Q1| press rel ease?

No, |'ve not.

G Septenber the 4th of how nuch was in the tank?

Yes. Yes, sir.

o >» O >» O

Al right. And how nmuch did Mirphy, in its press rel ease on
Septenber the 4th, say was in the tank?

MR KROUSE: pjection as to relevance, Your Honor.

THE COURT: It nmay be relevant if it's not hearsay.
It's 801B2, so |I'Il allowit.

EXAM NATI ON

BY MR BECONEL:
Q How many barrel s?
A That says 85,000 barrels.
Q So Murphy G, did they -- no one told you that they had a
press release with 85,000 barrels of oil?
A No, sir.
Q Now, fromwhere did you find out, sir, that it mght have
been a different figure?
A | didn't see the 85,000, but -- so | didn't find out it was
different than that. Wat | found was the | ogbook reading, which
shows six-foot-three and at eighth of an inch and using the

strapping table to determne it was 40, 750 barrels.
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Q There are two | ogbooks that are relevant in this case, are
there not? In the transportation departnent | ogbooks?
A I"mnot famliar with the transportati on departnent | ogbook.
Q Vll, isn't there a log, when you punp oil from a pipeline
or a dock or a tanker truck, and it's called a transportation
director, and he punps it to a certain |location and then he al so,
when you refined it, he punps it back out? Those little
transportation logs, are you famliar with those?
A l"'mnot famliar with the transportation |og, no.
Q You didn't ask? Nobody told you?
A | did not ask.
Q And you were aware that Miurphy had set up in Reserve,
Loui si ana, an energency response office to deal with a lot of the
| ssues here?

MR KROUSE: (pjection.

MR BECNEL: O spilled oil in that comunity.

THE COURT: Wiere are we going wth that?

EXAM NATI ON

BY MR BECONEL:
Q D d you check any of the records at that |ocation?
A No, | did not.
Q VWére you anware of it?
A | was aware of the location, but | didn't check any records
at that |ocation.

Q Dd you find out what was the purpose of having an oil spill
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enmergency office in Reserve, Louisiana, and the spill is over in
Mer aux ?

A No, | did not.

Q Now, what specific |og gave you the figure that there was
40, 674.86 barrels in that tank? Were did you get that nunber?
A That's -- the log that | used was the one that | displayed
here, which is a copy of the page for August the 28th out of the
| ogbook that's maintained by the tank field operator at

Mirphy Ql.

Q Now, that little shack that we saw where you said where all
of the stains were.

A R ght .

Q That's the operator's sort of house that he operates out of?

A | don't know that that's the house that he operates out of,
no. | think he has another control building el sewhere in the
refinery.

And you actually | ooked at the original |ogbook?
Yes.

Do you have that |ogbook here, sir?

| don't, no.

Have you seen that | ogbook?

Yes, |'ve seen the | ogbook.

Where was it when you saw it?

| saw it down at the Meraux, Mirphy.

o >» O » O >» O >» O

Was it still in the operator's roonf?
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A No. It was in a trailer by the admnistration building.
Q Now, that -- did you look at -- all refineries have
hurri cane energency procedures; do they not?
A Yes. Al the ones |I'maware of do.
Q In fact, you have a group where all of the refineries get
toget her and you work on those things together so everybody is on
board at the sane basic --
A | never heard of such --
MR KROQUSE: (bjection, Your Honor, as to rel evance.
THE CGOURT: | sustain the objection.
MR KROUSE: Beyond the scope of class certification.
EXAM NATI ON
BY MR BECONEL:
Q How much was this tank filled in terns of its capacity? In
terns of percentages?
A | don't recall the percentage right off the top of ny head,
but we coul d divide 40, 750 by 250,000 and what the difference is.
Q Vel |, you want nme to show you where we did that, sir? Just
SO you don't have to do it again. And your answer was --
THE COURT: Wiit, wait. Qdve the page and |ine.
MR BECNEL: Page 23.
MR KROUSE: Can you read the question and the answer ?
EXAM NATI ON
BY MR BECONEL:
Q Al right. Just so we do it right, 40, comma, 47.45 divided
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by, answer, 16.3 percent was your answer.

A Ckay .
Q Is that fair?
A That's fair.
Q Now, that was in violation of the --
MR KROQUSE: (pjection, Your Honor, as to the
rel evance --

MR BECNEL: As to the procedure --

MR KROUSE: As to the procedure is beyond the scope of
the class certification.

MR BECNEL: Your Honor, it's very inportant as to why
the tank fl oated.

THE COURT: Yes, 1'll allowthat. Overrule the
obj ecti on.

EXAM NATI ON

BY MR BECONEL:

Q The procedure says what, it has to be filled to what

per cent ?

30 percent .
Q And it wasn't. Isn't that correct?
A That's correct.

O

And that's why it floated?
MR KROUSE: (bjection, Your Honor, as to relevance, to
the form of the question.

EXAM NATI CN
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BY MR BECONEL:
Q Now, there were sone other tanks that floated in the
refinery?
A Yes.
Q Two ot hers?
MR KROUSE: pjection as to relevance, Your Honor.
THE OOURT: Sustai ned.
EXAM NATI ON
BY MR BECONEL:
Q D d you ever |ook at whether any oil cane out of those other
two tanks?
MR KROUSE: (bjection, Your Honor, as to rel evance.
THE COURT: That may be relevant. Do you know?
THE WTNESS: | did not look at the -- whether any oil
came out of any other tanks that -- no.
EXAM NATI ON
BY MR BECONEL:
Q D d you check where the oil canme out of any of the
pi pel i nes?
A | did not personally check other than ny observations in the
tank field around the three tanks.
Q D d you check whether, in the sunps, they were filled with
oi | because of its previous |eaks?
A | did not check in the sunps before Katrina, obviously.

Q After, though, after Katrina?
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A | did not check the sunps afterwards other than to observe
that the level -- the total level in the sunp was high.

Q And it was filled with oil?

A | don't know what it was filled with because | couldn't see
into it, but the levels were high.

Q D d you actually take sanples on any of those buil di ngs
where you saw the |ines?

A | did not take sanples, no.

Q And what was the weight of the tank?

A It was approximately 1.6, 1.7 mllion pounds.

Q And how did you know that the -- what it would take to nove
that tank with that nuch weight ?

A Vll, it's afairly sinple displacenent calculation. You
have to displace enough water to |ift the weight of the tank and
weight of the oil inside of the tank.

Q Now, that top floating part of the tank where the w nd

girders are that were distorted has a big seal around it, doesn't

it?

A Just as a correction, the wnd girders are not distorted.
Q The tank distorted?

A Are you referring to floating --

Q The tank's floating roof distorted?

A Because the floating roof and the wind girders are two

| ndependent - -

Q Two i1 ndependent .
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A R ght .
Q But they have a big seal ?
A The floating roof has a seal around it, vyes.
Q Made out of Teflon and neoprene rubber; isn't that correct?
A | don't know exactly what the material is on the seal.
Q And you didn't inspect that Tefl on and neoprene rubber seal,
did you?

MR KROUSE: (bjection as to rel evancy, Your Honor.

THE COURT: Sustain the objection.

EXAM NATI ON

BY MR BECONEL:

Q Dd any oil get out through the top, sir?

A Not from ny observation, no.

Q Vel |, where was the top distorted?

A O the north side, the top was distorted, and the top had --
the roof had buckles in it in a nunber of places across its, so
it travel ed.

Q If you have 17 feet of water comng up and it's pushing the
oil up because oil floats, why do you think no oil came out of
the distorted top of the floating roof ?

A Because the oil would float below the seals on the roof.

Q VWll, if the seals were broken and the roof was distorted.
A | can't tell you exactly what the position of the roof was
in, but | know that the seal is above the liquid level on the

floating roof tank. So there would not be any oil comng up
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through -- liquid oil comng up through the seal on that.
Q And can you tell ne, sir, in terns of your job, fromthe
time it was gauged on the 28th when you looked at it at 2:00 a.m
In the norning, that was the |ast gaugi ng you saw?
A The operator told nme it was nornmally taken at 2:00 a.m in
the norning. | assunme this one was, but | don't know for sure.
Q Wat was the nane of the operator?
A The operator that took the gauging, | don't recall.
Q D d you ever talk to hinf
A | did not talk with him
Q D d you ever read any of the accident investigation reports
dealing wth how nuch oil got out?

ND.

You knew that that existed?

| was not aware of that, no.

Nobody told you that ?

Q
A
Q
A No one told ne that.
Q Isn't it a requirenent under the NRC? Wat is the NRC?
A Nati onal Response Center.
Q Don't you have to initiate an accident investigation wthin
48 hours and nmake a report ?
MR KROUSE: ((bjection as to relevance wth this
w t ness, Your Honor.

MR BECONEL: In terns of value.
THE COURT: It goes to credibility; I'll allowit.
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THE WTNESS: |'mnot aware that you have to nake an

I nvestigation with NRC within 48 hours, no.
EXAM NATI ON

BY MR BECONEL:
Q You have to begin it?
A |'"'mjust not aware of that requirenent.

THE COURT: That's not going to help you, M. Becnel.
He's not aware of it.

EXAM NATI ON

BY MR BECONEL:
Q And did you |l ook at any witness's statenments that anybody
took fromthe Coast Quard?
A No.
Q Dd you ook at any witness's statenents that anybody t ook
in terns of the volune of oil released or the |location of where
it went fromthe EPA?
A No.
Q Dd you ook at any witness's statenents of Mirphy's own
personnel that were taken in witten formin a worst-case
scenario so this wouldn't happen agai n?

MR KROUSE: bjection to the form of the question.

THE WTNESS: No.

THE COURT: It's two questions in one. |'ll sustain the
objection. He's already answered it.

EXAM NATI CN
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BY MR BECONEL:
Q Dd you attenpt to talk to any of the subcontractors who
were doing the cleanup to determne how much oil they were
col lecting?

MR KROUSE: pjection as to relevance, Your Honor.

THE COURT: It goes to volune; 1'Il allowit.

THE WTNESS: No, | did not talk to any of the
subcontractors on that subject.

EXAM NATI ON

BY MR BECONEL:
Q VWre you aware that they had logs that they had to keep?
A | was not aware of that, no.
Q Wre you aware that the federal government requires, under
EPA form nunber 8700-22, which is 40 CFR 262.20, that you have to
fill out that nmanifest and it gives the volume of oil, the anount
of oil -- you're famliar with this fornm | showed it to you the
other day, didn't 1?
A ["mfamliar with the concept of having a nanifest, yes.
Q Dd you try to determne whether your theories were right or
whet her the actual what they were picking up was right fromthe
nei ghbor hoods? Based on these nanifests.
A | did not review the manifests, no.
Q You have a theory, don't you?
A | have an analysis as to how nuch oil got out, yes. If you

want to call it theory, that's fine.
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Q Isn't it a theory?
A | don't believe it's a theory. | believe --
Q Vel |, you said scenario one, scenario two, those are both
theories or hypot heses?

MR KROUSE: (pjection.

THE OOURT: Sustai ned.

EXAM NATI ON

BY MR BECONEL:
Q Who assisted you in nmaking these cal cul ati ons?
A Who assisted? | don't know that anyone assisted ne in
making the calculations. Chad Mrris assisted nme in the
elevation information and the use of the AutoCAD to get the
el evations.
Q Now, you renenber when M. Lanbert asked you some questions
on when you went on the top of that roof, if you and M. Chad
could determne when the roof was floating here or when it was
further down, if you could determne the height and length wth
Aut oCAD, and you couldn't; isn't that true?
A If | renmenber the specific nature of the question, it was
| ooking at one of the over-flights and he was asking ne if |
could determne what the roof height was. And | had indicated
that | had tried, and with Chad, we tried to | ook and see how
many shell courses, if you will, were exposed on the inside of
the roof, and we hadn't been able to do that.

Q Now, when you gave us your opinion in our deposition that
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M. Lanbert and | took, you told us that between 1600 and
2300 barrels of crude escaped?
A Yes.

MR KROUSE: (pjection, Your Honor.

THE COURT: Form | agree. Put it in another way. Ask
hi m how many barrels.

EXAM NATI ON

BY MR BECONEL:
Q How many barrels did you tell us in your deposition escaped?
A Bet ween 1602 and 2359.
Q What nmade you change your opinion from the deposition, which
was just taken a week or so ago?
A | got sonme new infornmation |ast VWdnesday night that |ed nme
to believe that the water level recede -- the rate of water |evel
receding that | had used in ny cal culations nay have been | ower
than it actually was.
Q D d you keep copies of those new cal cul ati ons you nade?
A They are, you know, in the power point slides that you
showed here.
Q That's not what | asked you, if they were in the slides.
asked you, did you take a tablet and calculate it out by hand or
did you use a conputer to calculate? How do you nake the
cal cul ati ons?
A | just calculated it on ny cal cul ator.

Q And you took no notes, kept no notes?
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A VWl |, other than what's in the power point slides, | didn't
take any other notes, no.

And when did you give that to your |awers?

Vdnesday eveni ng.

Vdnesday evening, what tinme?

Golly, | don't renenber.

o >» O >» O

Wat new information did you have that you thought you had
to change your opinion?
A It was the reports fromthe Nunber 7 punping station.
Q Now, do you renenber when you told us that nobody had really
gauged oil? They had gauged liquid that O Brien gave you.
A |''mnot sure of the context of the statenent.
Q Vel |, do you recall this statenent, sir? O the 10th,
OBrien Pollution Services entered the Mirphy crude oilfield,
took eight dipstick readings of the total liquid around and three
250, 000- barrel crude tanks.

THE COURT: Wiit, just a mnute.

MR KROUSE: Wat is the page and |ine nunber ?

MR BECNEL: That is Page 62. Line is --

THE COURT: It's an inproperly asked question. |
sustain the objection. Ask it another way and I'Il allow it.

EXAM NATI ON

BY MR BECONEL:
Q There's a difference between gauging total |iquids and

gauging oil and gauging water, isn't there?
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A Correct .

Q Dd OBrien ever gauge anything other than total |iquids?
A Yes.

Q Wen?

A | believe starting on the 12th of Septenber, they gauged
both water -- total liquid height and oil level on the 8th,

di pstick neasurenents around tanks.
Q And now, if the tanks started to |eak al nost inmmediately,
and the water was 17 feet high, and there was two cracks in the
tank, indentations in the tank where the weld seans had split,
did you nmake any cal cul ations of how nuch got out of that weld
seamin the two |ocations?

MR KROUSE: bjection to the form | nproper
hypot heti cal , Your Honor.

THE COURT: Sustained. | sustain the objection.

EXAM NATI ON

BY MR BECONEL:
Q D d you nmake a calculation in the part of the seamthat the
weld broke as to how much got out of there?
A That's ny hydrostatic head cal culation. The oil would not
have conme out. Witer woul d have gone into the tank because the
hydrostatic pressure was greater on the outside than the inside.
Q And have you seen anything in the literature that says that
that's the way it happened?

MR KROUSE: bjection to the form of the question.
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THE COURT: Sustained. Are you alnost finished,
M . Becnel ?

MR BECNEL: Al nost finished.

THE COURT: Al right.

EXAM NATI ON

BY MR BECONEL:
Q D d you ever go and talk to anyone fromthe St. Bernard
sheriff's office who assisted in the sandbaggi ng of the breach?
A No, sir.
Q D d you ever talk to the civil defense director in

St. Bernard Parish as to how nuch he cal cul ated he thought the

oil was?
A No.
MR KROQUSE: (bjection as to rel evance.
THE COURT: I'Il allowit.
THE WTNESS: No, sir.
EXAM NATI ON
BY MR BECONEL:

Q Ddyou talk to any of the first responders who were in
there such as Philip Hebert, Philip Hebert who was there stating
where the oil was?

MR KROUSE: bjection to form

MR BECONEL: Wen they were nmaking their search of the
breach --

THE COURT: Restate the question in its proper form
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EXAM NATI ON

BY MR BECONEL:
Q D d you ever have an opportunity to know that first
responders were searching the area imediately after the storm
trying to find survivors?
A |'"'mnot sure | knew that. | nean, it was obvious that that
was likely to be taking place.
Q D d you check with any of the first responders of when they
first spotted oil after the stornf

MR KROUSE: pjection as to relevance, Your Honor.

THE COURT: It goes to volunme. 1'Il allow that.

THE WTNESS: No.

EXAM NATI ON
BY MR BECONEL:
Q If your opinion is correct, it would be possible for oil to
have gotten to the -- inpossible for oil to have gotten to the

i nside of the containnment dike of 4507

MR KROUSE: (bjection to the form of the question.

THE WTNESS: | don't know whether oil got --

THE COURT: |'Il allowthat. 1'll overrule the
obj ecti on.

THE WTNESS: | don't believe oil got from 250-2 from
the hole into the 450-dash contai nnent dike. It is possible that
it could have flowed through a washed out or |ow area around the

contai nnent di ke on 450-2, because that contai nnent dike is |ower
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than 250-2. But | don't know that it could have gotten in there.
EXAM NATI ON

BY MR BECONEL:

Q It had overtopped because of the height of the water once

the oil got out?

MR KROUSE: bjection as to inproper hypothetical .

THE COURT: | don't know where we are, but --
EXAM NATI ON
BY MR BECONEL:
Q If the water was 17 feet, with wind pushing it at 50 to a

hundred mles an hour, and there were breaches on two ot her
| ocati ons other than the one breach that you noted, could the oi
have gotten in there?

MR KROQUSE: (bjection, Your Honor, inproper
hypot heti cal , assumng facts not in evidence.

THE COURT: Hs premse is that the hydrostatic pressure
at that level kept the oil in.

THE WTNESS: | don't believe any oil could conme out of
the tank at that level, no. A 17-foot of water around 250-2,
oil could not have cone out of the holes that we find in that
tank.

EXAM NATI ON

BY MR BECONEL:
Q D d you ook at the inspection reports with the 19 and 21

holes, sir?
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A If you'll --
Q 2.7. 2.1.

THE COURT: Let counsel see it, please.

MR KROUSE: Your Honor, these reports are dated 11/17
in "04 and are irrelevant to this inquiry here. They have no
rel evance.

MR BECNEL: And 2 March of 'O05.

THE COURT: Establish on relevance and I'Il allowit.
If you can't, let's nove on.

EXAM NATI ON
BY MR BECONEL:
Q Was this oil capable of having HS in it and corroding
t hrough?
A Was this oil, you're referring to ny N gerian Bonnie Light?
Q Al that was in the tanks.

A There was certainly sone small quantity of HSin this oil,

Q Tell the Court what is HS
A Hydr ogen sul fi de.
Q Wat does it do to steel tanks?
A Hydrogen sulfide in and of itself doesn't particularly do
anything to steel. |In the presence of water, you get a mld acid
and you wll get corrosion, yes.

THE COURT: Al right, folks, anything nore?

EXAM NATI ON
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BY MR BECONEL:

Q Wre you aware that they hydrostatically tested the tank?
A Yes.

Q In March of '05 and they found nore hol es?

A Yes.

Q And did you cal cul ate whether oil could have gotten out of

those additional holes?

MR KROQUSE: (pjection, Your Honor, asked and answered.
This is irrelevant to the inquiry.

THE COURT: | understand. |[Is that your sane answer wth
the hydrostatic head?

THE WTNESS: Yes, sir.

THE COURT: Al right. Anything further?

MR BECNEL: Nothing further.

THE COURT: Anything on redirect?

MR KROUSE: Yes, just very briefly, Your Honor.

EXAM NATI ON

BY MR KROUSE:
Q M. Baugher, with respect to the | ogbook that was at issue,
on Septenber 16th when you first arrived at the refinery for your
site visit, did you request from Muirphy Gl a copy of the | ogbook
to determne the anmount of oil that was in the tank prior to
Hurricane Katrina?

MR BECNEL: Your Honor, that's a |eading question.

He's got to ask him what did he request.
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THE COURT: Yes.
EXAM NATI ON

BY MR KROUSE:
Q D d you request any information from Mirphy with respect to
docunents?
A | requested any information they had on what the |evel was
in the tank.
Q Wul d that include | ogbooks?
A | was sort of looking initially for the electronic
i nformation they mght have and they told ne that --

MR BECNEL: Your Honor, I'mgoing to enter an objection
as to hearsay.

THE COURT: |'ll overrule that objection.

EXAM NATI ON

BY MR KROUSE:
Q Conti nue, pl ease.
A They told nme the electronic -- the conputer was not
functioning and | asked if there was a | ogbook. In the course of
events, the | ogbook was discovered.
Q What is your understanding of the condition of the | ogbook
and when it was discovered in relation to Hurricane Katrina?
A | believe it was discovered after ny visit on the 16th or
during ny visit on the 16th of Septenber. The condition of the
book, it obviously had been under water.

Q So whenever these, this press release was issued by Mirphy
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wth the 85,000 barrels, your initial estinate began when you
recei ved that |ogbook; is that correct?

MR BECNEL: (pjection. Leading, Your Honor.

THE COURT: Yes.

EXAM NATI ON

BY MR KROUSE:
Q When did your initial calculations begin with respect to the
anmount of oil in that tank?
A | didn't nmake any cal culations on the anount of oil in the
tank until | received this | ogbook.
Q And now, why was that critical to your calculation?
A | needed to know how much oil was in the tank when the
hurricane hit and the storm surge occurred, and | just wanted
that information to be in ny cal cul ations.
Q And we have up on the screen and we've shown before, | think
it's Page 2 of Exhibit 83. That is the |og sheet from August 28,
2005 that you've spoken of ?

MR BECONEL: (bjection, it's |eading.

THE COURT: Wll, that's leading, but it's of no

significance. |'ll allow that.
EXAM NATI ON
BY MR KROUSE:
Q Is that the | og sheet that you relied upon?

A Yes, sSir.

Q Now, let's talk about the OBrien group. DO dthe OBrien




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

77

group provide you with survey calculations in terns of the anount
of oil that they recovered?

MR BECNEL: Your Honor, that's |eading again.

THE COURT: Yeah, restate the question, please.

EXAM NATI ON

BY MR KROUSE:
Q What docunents did the OBrien group provide to you that you
relied upon in your investigation and ultinmate opinion?
A They provided ne a docunent that | believe was called the
daily recovery |log and personnel count, | think was the official
title of it.
Q How did you rely upon that data to reach your concl usions?
A That 1og contained both the levels -- oil and water |evels
inside of tank 250-2 and the total level and oil level in the
contai nment area outside of 250-2.
Q Now, did you ever have an opportunity to talk to Ben Badon?
Do you know who Ben Badon is?
A Yes.
Q And what did you discuss wth M. Badon as related to those
calculations and statistics that you just enunerated?
A | asked himfor that data.
Q And did he provide it to you?
A Yes, he did.
Q And did you ever have an opportunity to talk to Carl Zornes?

Do you know who Carl Zornes is?
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A Yes.
Q And what did M. Zornes relate to you specifically about the
breach and the sandbaggi ng of the breach on Septenber 3rd?

MR BECONEL: (bjection, Your Honor, that's hearsay.
That's not docunents.

THE COURT: No, you see, he's testifying as an expert
and so 703 allows himto utilize information that may not be
admssible. 1'll overrule the objection.

THE WTNESS: | had a discussion wth Carl where he
related to ne essentially the sanme information that he related in
the courtroom yesterday about comng into the refinery,

di scovering the leak on that Saturday, Septenber 3rd, and then
proceeding with getting a crew together and sandbaggi ng the | eak.
There were nore details, if you will, in his discussion if you
were in the courtroom yesterday than he related to ne, but the
essence was the sane.

MR KRQUSE: Thank you, sir, that's all the questions I
have.

THE COURT: VWe'|Il take a break at this tine, 15 mnutes.
The Court will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(G f-the-record discussion).

THE DEPUTY CLERK: Everyone ri se.

THE COURT: Be seated, please. (Call your next wtness.

MR MLLER  Your Honor, Mirphy calls as its next
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wtness r. Aenn MIIner.
DR G.ENN M LLNER

was called as a witness and, after being first duly sworn by the
derk, was examned and testified on his oath as follows:

THE DEPUTY CLERK: Have a seat, please. Qve us your
nane and spell it for us.

THE WTNESS: M/ nane is Qenn Charles MI I ner,
MI-L-L-N-E-R

MR MLLER  Your Honor, Dr. MIlIner is being tendered
as an expert in the areas of toxicology and risk assessnment. H's
CV has been previously admtted into evidence as defendant's
Exhibit nunber 62. A this point, |I'll tender the witness to
M. Lanbert for voir dire.

THE COURT: M. Lanbert.

MR LAMBERT: No questions, Your Honor.

THE CGOURT: The Court accepts himin the field of
toxi col ogy. Proceed.

EXAM NATI ON

BY MR MLLER:
Good norning, Dr. MIIner.
Good nor ni ng.
Dr. MIlner, you were in court yesterday, correct?

Yes, sSir.

o >» O > O

And were you present when M. Bruno asked M. Carl Zornes

whet her nenbers of the community ever received an i ndependent
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assessment of the inpact of crude oil in the comunity?
A Yes, | was.
Q Do you have an opinion on that question as to --
Dr. Mllner?
A Yes, | believe that ny conpany, the Center for Toxi col ogy
and Environnmental Health, did an independent assessnent, and |
believe that the United States Environnmental Protection Agency
did an i ndependent assessnent .
Q Wy don't you talk about the work that your conpany did in
t he assessnent .
A | would be glad to.

MR LAMBERT: Your Honor, | mssed it because we were
swi tching places, but | object to the termnol ogy of the
| ndependent examnation. This gentleman's conpany, despite its
nane, was hired by Mirphy QI to conduct testing.

THE COURT: Al right, 1'll let you take hi munder cross
and bring that out.

MR LAMBERT: Thank you.

EXAM NATI ON
BY MR M LLER:
Q | think the question is pending, Dr. MIIlner.
A Yes. Your Honor, | was called to the site on Septenber 9,

2005. M initial task was to determne if there were any
short-termhealth risks fromthe crude oil vapors. The concern

at the time was for the first responders. Aso, | was asked to
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determne if | could conme up with a procedure to determne where
the oil went. What properties affected -- were affected, which
ones were not affected.

| arrived on-site. | went with a Dr. Russ Summers. V¢
had with us a portable GC Mass SPECT. M. Kaltofen spoke a | ot
about a laboratory GOMB. V¢ brought one with us in the field.
And Dr. Summers ran that. W ran a nunber of sanpl es inside
peopl e' s houses, outside people's houses. | brought a nunber of
what | called realtinme sanpling equipnent, which was to determne
the levels of chemcals in the air right away.

And | went inside sone properties. | went outside sone
properties. And | surveyed the nei ghborhood as best | could,
because the conditions at the tine were very difficult. So we
arrived on-site Septenber 9th, and we did our assessnent. And
then we went back to Little Rock.

Q Vel |, did you go back to the site and the site being

St. Bernard Parish in the vicinity of the Muirphy QI refinery?
A Yes.

Q Wien was that, Dr. MIlIner?

A V¢ went the week of Septenber 16th. But when we went back,
the week of Septenber 11th, our idea there was to devel op a work
plan. | wanted to put together a witten work plan so that |
could submt it to the regulatory authorities that were
overseeing the cleanup, which at that time was the U S. Coast

Quard, United States Environnental Protection Agency, and the
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Loui si ana Departnment of Environmental Quality. So | had to wite
a witten plan to submt to the agencies for approval .

And the objectives of ny work plan are shown on this
slide. And again, ny objectives were to define the area of
exposure fromthe Meraux refinery crude oil spill and to assess
the ongoing risk to residents in the exposure area.

Q Wiy don't you explain how you went about achieving those
directives, Or. Mllner?

A In the witten plan, we proposed to the agencies a

conbi nati on of visual reconnai ssance and photo docunentation,
house and honme sedinment. At the time, the soil was nore like a
sl udge because it was still pretty wet. So when you see the
acronym there, soil slash sludge, we're just tal king about the
material that was deposited in the comunity.

So the -- it was a conbination of the soil sedi nent
hone sanpling both inside and outside the nei ghborhoods and al so
conduct anbient air nonitoring throughout the nei ghborhoods and
I nsi de individual hones.

Q Wat was the result of these activities in/or around the
week of Septenber 11, 20057

A Vell, we prepared the plan, we submtted it to LDEQ and EPA
and they approved the work plan.

Q And when did you begin inplenmenting the plan, Dr. Ml ner?
A O Septenber 16, 2005. W started the field delineation to

determne which hones were affected by Mirphy crude and which
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ones were not.
Q In terns of the inplenentation of this plan, did you have
oversight ? Wy don't you go ahead and explain that to the Court,
i f you did.
A | would be glad to. How it works, Your Honor, is we are --
we have anywhere between 12 and 20 people on-site at any given
tine. V¢ have anywhere between three and seven sanpling teans.
Each of our sanpling teans has an EPA individual that goes wth
one of our teans to make sure that we follow the approved work
pl an.

Wat they do is, they show up to a property, and
they -- we have these handheld PDAs that -- so that we can &S
the location of the homes. U to this point, we've sanpled over
2500 hones. And so to keep track of this nmassive anount of data,
we have gone to what they call the PDA. And what it does is it
tracks -- all of our field information is handled el ectronically.
Qur chain of custody forns are handl ed electronically, our field
forns are handled electronically, so the idea behind that is so
that we don't nake any m stakes about which hone is sanpled or we
send the wong sanple to the wong location or we narry up a
sanple with the wong hone.
Q If you stop right there, Dr. Mllner. | just want to nake
sure we don't forget this point. You nentioned that you sanpl ed
25 separate hone |locations. D d you also sanple public property

| ocati ons?
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THE COURT: 2500 hores.

MR MLLER 2500 hones, | think he said. How about
public properties?

THE WTNESS: Yes, we have.

EXAM NATI ON
BY MR M LLER:
Q How many public property | ocations?
A | don't know the exact nunber. \¢'ve taken over 7,000
sanpl es.
So when we show up to a house, the sanpling team does

what's called bias sanpling. Wat they are doing is they are
| ooking for oil. They are not doing a random analysis of a
property. W're showing up and the field teans, along with the
EPA, are looking at the property and seeing if we see an oi
stain on the property. So what we do is we go outside the
property and what we do is a three-point conposite, so we're
| ooking for three locations on the soil of that property and
we're sanpling those locations. W're putting themin a plastic
baggy. W're mxing up the sanple and then we're conpositing
those results.
Q Now, Dr. MIllner, has the EPA approved of the bias sanpling
t echni que?
A Yes.
Q Has it al so approved, the EPA, | nean, of the conposite

sanpl i ng techni que?
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A Yes. So the advantages of conpositing is you're less apt to
mss oil, because we're |looking for nore than just one |ocation.
So we do that in undisturbed areas outside the property. Then we
go inside the home, and we do the sane thing. VW do an
I nsi de-the-hone sanple. W |ook for three areas inside the hone
that are undi sturbed and we take a three-point conposite inside
t he hone.

Then what we also do is if we see -- when we first
started this, we affectionately called it bathtub ring. So when
we see what we call a bathtub ring on a property, we take a w pe

sanple and that's in the EPA- and LDEQ approved work plan. So we

go to a property and if we see an oil line or if we see multiple
oil lines, we record the height of the oil line and the w dth of
the oil line and we sanple each individual wipe. So if we see

three lines on a property, we sanple each of those independently
and send those to a |ab.

The lab that we've chosen for this project is called
GCAL. And the reason we selected that lab is that's on the LDEQ
approved list of |aboratories to do this type of sanpling under
their RECAP program which is called a risk evaluation corrective
action program
Q What does QGCAL stand for, just so the record is clear?
A Qi f Coast Analytical Lab.
Q And where is that organi zation | ocated?
A

It's in Louisiana.
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Q And it's been tal ked about a |lot, but Mirphy has a
settlement program out there and | think we all know that you,
your agency, is the group that defined the area for the
settlement programi is that correct?

MR LAMBERT: Excuse ne, Your Honor. That's a |eading

question, and | don't think it's --

THE COURT: That's enough. | sustain it.
MR MLLER: [I'Il restate it.
EXAM NATI CN

BY MR M LLER:

Q Dr. MIlner, are you famliar with the Mirphy settl enent
affected area?

A Yes.

Q And tell us what your role was in the devel opnent of that
area.

A | was, like | said earlier, | was tasked to determne which
honmes were affected by crude oil and which ones were not, and so
what |'mabout to show you is how | arrived at that affected
area, and we call it affectionately, the baby blue area.

Q Go ahead and show that to the Court, please.

A Vll, | just nay adhere it's -- there is quite a bit of what
we call quality assurance and quality control during the field
sanpling. So each day the field teans neet and nake sure that
they are follow ng the same protocol .

Q Is the LDEQ and EPA involved in the quality assurance and
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quality control of the field work?

MR LAMBERT: (Dbjection. Leading, Your Honor.

EXAM NATI ON

BY MR M LLER:
Q Who participates in the quality control, Dr. MIIner?
A The EPA and LDEQ They take -- every ten sanples, they take
asplit. And they send it to a laboratory. They do their own
validation of their data, and we do our own validation of our
data. And |'mabout to show you is what we do to validate our
dat a.

As you can well imagine, this project has a | ot of
interest by the public and EPA LDEQ  And next year |'ll be
having worked in the environmental field for 30 yours. And |
can't renenber a single project that there has been as much
oversight on as there is on this one.

Q You nmean regul atory oversight ?

A Yes. And the reason for that is the EPA and LDEQ want to
nmake sure that, as | do, that this study is being done correctly
and that we can assure the public that we have good dat a.

S in terns of our QY QC, basically here, we're tal king
about field procedures, our database procedures. | think the
nost inportant part of our Q¥ Q@ is that 10 percent of our
sanples are split with the EPA

VW also do what we call an internal review of the

sanpl e delivery group, SDG so those may be conprised of 30 or 40
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sanples that conme in that are called SDG and a percentage of
those are sent to an independent third-party reviews those SDGs,
so we send that to a data validator, and the person that we pick,
the conpany that we pick, is one that's on the LDEQ approved |i st
of data validators. |In fact, they are under contract to LDEQ to
do the data validation.

Q Thank you, Dr. MIllIner. Wat does this slide depict?

A Basically | think | said it already. Define the area of
exposure was ny prinmary objective and assess the ongoing risk to
residents in the exposure area.

So what we did is we did a conbination of field
reconnai ssance, photo docunentation. W had what was called the
field screening test. W sanpled over 500 properties. And this
was a test kit that you could do in the field that determned the
presence of oil. And what we were trying to do is -- well, we
could obviously see oil, oiled hones, severe-oiled honmes near
Jacob Drive, and the idea was to start outside of what we know
was severely affected and then to find out where we had oil and
then where we no longer had oil. The only way | know how to
delineate an affected area is to work your way out, and then when
you get oil and then you stop getting oil, that is the area
that -- that's the denarcation |ine.

Q | just want to make sure we're clear on this. Are these the
net hods that you enployed to define the affected area?

A Yes. And, you know, one of the nost inportant parts of this
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was forensic field screening. Wat we did there is, we
contracted with Dr. Scott Stout of Newfields who is, in ny

opi nion, one of the |eading experts on fingerprinting in the
world. And this is what he does for a living. He does this day
in and day out. And so | realized early on an inportant part of
this project would be to have a good, reliable fingerprint expert
that could tell us the fingerprint for Mirphy Ql.

Q Wul d you show us the results of those benefits?

A Vell, we took over 17,000 digital photos. W sanpled over
2,264 hones. Wen | say 2,264 hones, if you take that and you
multiply that at |east six, because when | take a three-point
conposite out and three-point conposite inside and several w pe
sanples, it could be as nuch as eight, you could multiply that
nunber, that's how nany separate sanple |ocations we've taken.
And then based on that, his fingerprint analysis, we came up wth
this, what we call the CTH delineated area.

Q Before you go on, Dr. MIllIner, | just want to nmake sure the
record is clear. Wat are the different types of sanples that
your group has been taking with oversight by the EPA?

A V¢ take a soil sanple, we take an air sanple, we take a w pe
sanple. The soil and w pe sanples and the inside and outside are
sent to GCAL and we foll ow nethod 8015-B and nethod 8270. Those
results are the required tests under RECAP. Then those
chromatograns are sent to Dr. Stout and he independently

fingerprints each sanple result.
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Q Now, the sanples that you take, they are taken both inside
and outside the hone?
A Yes.
Q And is bias sanpling enployed in each situation?
A Yes, we are trying to find oil.
Q Wiy don't you go ahead and explain the map that is right now
on the screen, Dr. Mllner.
A This is the area that we delineated to determne the
potentially affected area from Mirphy crude oil. And subsequent
tothis, we did alot nore testing of the honmes inside and
outside this area to cone up with this and, | think, the
additional sanpling confirns this delineated area with sone few
exceptions. W did find some areas outside the delineated area,
but on all tines we found it outside the delineated area, it was
very close. And I'll show you those results.
Q Let nme ask you a question first while this is up.
Does it nean that every single house within the baby blue area
has the presence of Mirphy Gl on it?

MR LAMBERT: (bjection, Your Honor, |eading again. And
he's asking --

THE OCOURT: Restate it.

MR LAMBERT: He's asking himabout the houses versus
the particul ar sanple.

EXAM NATI ON

BY MR M LLER:
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Q Dr. MIlner, this baby blue area covers sone houses,
correct ?

A Yes, this represents about 2900 hones.

Q And what does it indicate with respect to those hones?

A This is the area that, that we believe is the geographic
extent of Mirphy crude oil. There are many honmes, and |'ll show
sonme slides of what percentage, even within this baby blue area,
that are unaffected by Murphy G1l, based on fingerprint results,
et cetera.

Q Thank you, Dr. MIllner. Let's go on to the next slide.

What does that depict, Dr. MIlIner? It's called conparison of
CTEH and EPA delineated inpact areas. |It's alittle cut off at

t he top.

A This is an overlay of EPA's inpact area and the CTEH i npact
area. The dotted black line represents the EPA inpact area. |t
al nost | ooks, somewhat |ike the state of Texas, | guess. The
baby blue area is the one that we cane up with, and if you count
the nunber of hones in the EPA area, | think you cone up with
2909 and | think if you count the nunber of homes in our area,
you conme up wth 2901

Q Dr. Mllner, do you know the rel ati onship between the areas,
between the C Tech area and the EPA area?

A Yes, | think what | find conpelling about this slide is that
two separate organi zations independently went out with the

pur pose of delineating Miurphy crude oil, and if you |look at the
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overlay, they match pretty well.

Q Let's go on to the next slide, Or. Mllner. It concerns
LDEQ RECAP i ssues.

A | just want to add one other point to this slide is that all
the data that we collect, Your Honor, is shared with EPA. Every
week, we do a data dunp and all the data that CTEH has, EPA has,
and they continual Iy review the data that we collect. As you can
i magine, we were like in a fish bow and we constantly get calls
from ATSDR EPA and others, asking us to explain where this
sanpl e was taken, where was this result. They have sone
questions fromthe lab and we wll let them speak directly to the
lab. This is very transparent .

Q How frequent does your organi zation neet wth
representatives of EPA?

A Daily. W& have a norning neeting and an afternoon neeting.
Q Wiy don't you go ahead and explain what this slide depicts.
A This sinply is the programthat we're under. |It's the RECAP
programand it's LDEQ s nethod for determning the health risk of
petrol eum hydrocarbons. And so under the RECAP programis a

nmet hodol ogy for determning which honmes are affected, which ones
are not affected. And also, which -- what is the health standard
or the level of oil on a property that would require remedi ation.
And it's a tier framework. There is a screening standard and
there is what they call managenent options. They have nanagenent

option one, managenment option two, and a nmanagenent option three,
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and it follows an indicator chemcal approach.

Early on in ny career, back in the late '80s, | was one
of the first people to conme up with a risk-based nethod for
petrol eum hydrocarbons. And I've published extensively in the
health risk in book chapters and et cetera. And the mnethodol ogy
that | was part of is what LDEQ ended up adopting. It was the
TPH fraction and indi cator approach.

And this methodol ogy was devel oped by the TPH criteria
working group. And it's been adopted by nany states throughout
the United States.

And in here, what we're looking for is TPH GRQ which
stands for gasoline range organics, TPH DRO, which stands for
di esel range organics, and TPH oil range organics or CRQ And so
for crude oil, the standard is CRO and DRO. So when we go to a
property, Your Honor, what we're looking to see is if the soi
results are above or bel ow those nunbers right there. So if
we're below CRO and DRO for that property -- and there are sone
other indicator chemcals that | can talk about, but we won't go
into that detail -- as long as we're bel ow those nunbers, then
the state agencies and EPA believes those properties are safe,
that residents can live there for a lifetine and it would be --
not anticipated to result in any type of long- or short-term
heal th risks.

Q Before you nove on, let nme ask you a question in relation to

t hese concentrations. Have you ever found a property where the
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nunbers, the CRO nunbers or the DRO concentrations cone out to
zero?

A No.

Q Wy not, Dr. MIllner?

A You can go anywhere in the parish and you'll find DRO and
CRO And that was, in the beginning, very confusing to people
because people would | ook at the nunber and say, Ch, you found
oi | because you've got sone DRO and CRO. And the reason for that
Is biogenic nmaterial like plant naterial, biological lipids wll
show up as CRO, DRO, pine needles, things like that. Any

bi ogenic material wll show up as DRO and CRO

Q G to the your next slide; | think it suns up the RECAP.

A The RECAP standards are put forward to address the hunan
health risks for crude oil and that's what we use to determne
properties which require renediation in the case.

Wat we found is, if you' re bel ow RECAP, there should
not be any |ong-term exposures to oil above RECAP standards;
therefore, the spill would not be expected to present any
| ong-term health and safety issues.

What we found up to this point is, within the baby bl ue
area, nost hones tested were bel ow RECAP, even before there was
any cleaning of the properties. However, honmes not bel ow RECAP,
In other words, they are above RECAP, they wll be renedi ated.
And once they're renediated, they will be in conpliance and they

wll not present any long-term health risks.
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Q Do you have a map depicting these RECAP test results,

Dr. Mllner?

A Yes, | do.

Q Go ahead and explain what that map depicts for the Court,
pl ease.

A Ckay. It's kind of hard to see here, Your Honor, but --

THE COURT: You can see it better on the nonitor. In
front of you.

THE WTNESS: Thank you. The red dots nean that the
sanpl e result was above RECAP. The green dots nean that that
property that was tested was bel ow RECAP. And if you look at the
bottom of the slide, it says that 81 percent of the honmes we
tested were bel ow RECAP standards. And this is, if you | ook at
the heading at the top, it says these were the summary of RECAP
testing for CROand DROin outside soil sanples. And one of the
things that | noticed here is, you know, outside soil sanpling is
a better indicator of the presence of crude oil than inside, and
you'll see that in the next slide.

EXAM NATI ON
BY MR M LLER:
Q kay. So this slide just deals with the outside soi
sanpl es?
A That's right.
Q Do you have another slide dealing with your other sanples?

A Yes. n this slide is the result of indoor soil sanplings
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and there are -- 93 percent of the interior honmes that we tested
were bel ow RECAP standards within the baby blue area.

Q Do you have an opinion as to why the indoor sanples show a
hi gher percentage of sanples falling bel ow RECAP than the outdoor
sanpl es?

A Yes. | think it's the hone itself afforded some protective
barrier for getting in.

Q Wiy don't you go ahead and state your concl usions based on
the last two slides we saw with the RECAP dots.

A Vell, if you ook at both of these slides here, |I nean, if |
were even to look at a hone inside or outside, and if you can
test that hone, | wouldn't know if it's above or bel ow RECAP, so
it requires an individual testing of that hone, for one, the
presence and concentration of crude oil, and then you'll see
later that through fingerprinting that it requires the source and
cause of any detected crude.

And then the third conclusion is whether the crude oil
in that property results in exceeding an applicabl e standard.

And the fourth is the presence of other hazards,
contamnants, including nold, has to be addressed. This is a
real concern. The regulatory agencies are struggling wth nold
and structural danage of the honme. There are physical hazards
within the home and then there is the crude oil.

Q Dr. MIlner, did you have an opportunity to test houses that

are adjacent to or near residences occupied by naned plaintiffs
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A Yes.

Q Tell me what this slide depicts, Dr. Mllner.

A What we did is, we got a call fromthe [awers that
plaintiffs were going to sanpl e sone hones and so we went and
sanpl ed hones as well. And I think, our teans -- this is
depicting the geographic locations of the naned plaintiffs and
class reps, and |'ve overlaid that on the CTEH s delineated are
And if you can't see on the map, Your Honor, those are the ones
that are -- that show up on the scale.

If you look in the upper right-hand corner, the naned
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a.

plaintiffs in this case go all the way down seven or eight mles

east of the property and seven to eight mles west of the
property. And | couldn't fit themon the sane nap or scale so
had it inlaid. And that shows the |ocations where we tested th
properties.

And here is what we found is basically all the levels
we found were bel ow RECAP except for 3413 Despaux, which is
wthin the baby blue area. And so for the naned plaintiffs, th
TPH DRO and CRO for the plaintiffs and class representatives
wthin the CTEH delineated area. And what | tried to do is,
since | didn't have test results for all the naned plaintiffs,
| ooked for honmes that we did have data that was close by. And
this slide shows ten hones that were near or close to naned

plaintiffs. And this is the result for those naned plaintiffs.

we

e

e

we
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These are sanpling data that was found at honmes, not at their
property, that were close to their property.

Q Rght. And do you have a map that shows that ?

A Yeah.

Q Let's go ahead and | ook at the nap.

A Vell, no, that's not the sane map. This is just, this is

not a map of that. This is just those results of the naned

plaintiffs that are shown anywhere within this -- either of these
two naps.
Q | understand. What does this nmap depict that's on the

screen now, DOr. Ml lIner?

A Wat we did is, we went out to -- on public properties to
delineate a wider area outside the CIEH delineated area. And we
went out and we sanpled them and we determned the CRO DRO
results and we also sent the sanples off to Dr. Stout for
fingerprinting and he hasn't conpleted those yet. But the sanple
results outside our baby blue area here on this map show that the
CRO and DRO results are bel ow RECAP.

Q Vll, that map is on the screen. Let ne refer your
attention to Exhibit 107-T offered by the plaintiffs. And if you
could, Dr. Mllner, relate the sanple |ocations on the screen to
the area depicted in the blue outline on Plaintiff's

Exhi bit 107-T.

A | have to |l ook over here with these gl asses.

Ohe of the sanpling locations depicted on the nap is
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here, another one is here, we've got several up here. V¢ have a
couple of them here. And then we have sone here, here, here,
here, here, all the way up into this corner. And then we have
sanple results up in this part as well. And those all, all of
those sanpling results were bel ow RECAP.

Q Thank you, Dr. MIllner. Let's go on to the next slide,

pl ease.
A Wat we did here is, we went out into the Bayou. | can show
here -- we went out to determne what the -- like | said before,

there is biogenic material .

Q Let me stop you right there. By the Bayou, do you nean the
Lake Borgne narsh?

A Yes. |'mnot from Louisiana.

Q Go ahead. There are plenty of bayous in Louisiana, so |
wanted to specify that.

A V¢ took two nmarsh sanples with the idea, we wanted to know
what the baseline DRO CRO | evel would be for just biogenic
material . And what -- those are depicted on ny slide here, and
the slide, the Bayou sanple Nunber 1, we found a little over
750 parts per mllion CRO and then the second Bayou sanpl e, we
found a little over 450 parts per mllion CRO. And the other
sanple points --

Q Hold on, Dr. MIllner. By sanple points, you nmean the bars
that are not indicated at either Bayou sanple one or two?

A R ght .
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Q Wat do they represent ?

A Those are all these other green dots, okay? So what this
slide shows that all those little green dots on this nmap are
bel ow the CRO | evel we're finding in the Bayou.

Q And what does that indicate to you, Dr. MIIner?

A Vel |, you know, |ooking at that and | ooking, you know, being
here for M. Kaltofen's direct and cross-examnation, | believe
that what he is finding and saying is, Mirphy's crude oil is, you
know, the material that cane in fromthe fl ood.

Q Let's go on to your next letter. | think it pertains to
fingerprints and fingerprinting?

A Yes, yes.

Q Go ahead and explain what's on this slide, Dr. MIlner.

A Basically we heard, without going over it again, the

mul tiple sources of petrol eum products in the parish and

t hroughout the affected area. ne of the things we |earned early
on is the presence of a ring stain on a home does not necessarily
correspond with the presence of oil or with the presence of
Mirphy Ql.

Early on we were very concerned, and | went all the way
down to the Saml's, because you coul d see what | ooked |ike an oi
ring leak going all the way down that way. So we tested that
ring. And we |ooked and determned that it was not Mirphy's oil.
And so the reason for that is that early on, people would | ook at

this bathtub ring and go, Ch, that's oil, and we | earned that
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it's not the case. Because when we test it, we can determne
whether it's oil and whether or not it's Mirphy QI or it's just
dirt. So what we didis, all of those were sent to Dr. Stout for
fingerprinting and he did the source determ nations.
Q Thank you, Dr. MIlIner. Now, we have a picture of a
residence and tell ne what this picture indicates, Dr. Mllner.
A This woul d be an exanple of an oil-affected hone that was
tested and fingerprinted and determned to be Mirphy's crude oil.
You can see in this case there were -- it looked like to be two
oil level lines and those woul d have been sanpl ed independently.
And that's just a depiction of what it |ooks |ike.
Q What is this nap depicting? It's titled, fingerprint
anal ysis of outdoor w pe sanples.
A Vll, this is a very busy slide that I'll take ny tine and
try to explain what this is show ng.

First of all, on the slide is the EPA-depicted area
overlaying the CTEH inpact area.
Q Let's just nake sure we all have our bearings straight. The
EPA-affected area is outlined in what color?
A Black. And ours is in blue. And if you look in the top
right-hand corner, you'll see the fingerprint results, if it's --
what color is that? It's nore like an orange or an orange col or
woul d be positive, a yellow would be equivocal , and a green woul d
be negati ve.

And if you look at this overlaying map, you can see
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that our sanpling, both inside and outside the delineated area,
shows that nost of the hones that we have tested inside the baby
blue area is, you know -- you can see that sone tested positive,
sone tested equivocal , and sone tested negative.

And if you look at the bottom of the slide, it shows
that within the baby blue area, 58 percent of the hones tested
positive, which neans 42 percent tested negative even within the

baby bl ue area.

Q Now, this nmap just depicts the outdoor w pe sanples,
correct ?

A Yes.

Q It doesn't include the soils?

A No.

Q Let ne ask you for a nonent nore of a general question about
sanpling. |In particular, sanpling that attenpts to define a
perineter. And were you in court yesterday when | created this
pretty denonstrative here in connection with M. Kaltofen's
Cross-exam nation?

A D d you say "pretty"?

Q Bei ng facetious.

A Yes, | saw what you did.

Q Tell me how you go about taking sanples in order to derive a
perineter of an affected area.

A The only way | know how to do it is to start within an area

that you know is affected and work your way out, and that's what
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we did here is, we kept sanpling further and further away from
the source until we canme to an area that we could no | onger
determne that it was oil, no less Mirphy Gl.

And if you | ook also on here, you can see the sanple
results that we have that are negative for Mirphy's Q1 al
t hroughout the area in green that M. Kaltofen has said -- says
that is an area that's affected by Mirphy's crude oil .
Q In order to create a perineter, do you need a certain nunber
of sanples or sonmething to that effect, a sanpling rate, if you
will?
A Yes.
Q Wat kind of rate or nunber do you need?
A Véll, inthis case, we decided to sanpl e individual
properties. | don't necessarily say you have to sanple every
property, but it has to be sonme type of statistical design to
come up wth a, what we would say, a representative sanple. And
you can only make concl usions based on a sanpl e nunber that you
woul d consider representative.
Q Ckay, getting back to ny map yesterday. Wat | was talking
about, M. Kaltofen is -- assune this is a 6.66 square mle area.
Can you draw any concl usi ons based upon 18 positive sanple
findings within a 6.66 square mle area?
A | would not, as a scientist. | would -- | would not -- if |
had 18 positive or 18 negative, | would not take those 18 and

extrapolate it over a 6.6-mle area to say anything.
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Q Wy not, Dr. Mllner? As a matter of science.

A It's just too few sanples for ne to feel confortable wth
rendering an opi ni on.

Q Let's go to your next slide, Dr. MIlner.

A This is the fingerprint analysis of outdoor soil sanples.
So this one, Your Honor, was the w pe that was taken on the
exterior of the hone. This one here is fromthe soil. This is,
again, the fingerprint results, and it essentially shows where
the positives were, where the equivocal , and where the negative.
Al these equivocal , Your Honor, are still being tested.

Dr. Stout tal ked about it, but you could see that the baby bl ue
area essentially enconpasses the area that we have fingerprinting
for Mirphy crude oil. There are sone outside, but they're very
close to the area.

Q Wat about the next one? Do you have one indoor ?

A Yes, this is indoor. Sane thing. Here, | said 22 percent
of the sanples were positive for the outdoor soil; here, only

6 percent of the sanples in the baby blue area were positive for
Mirphy Ql.

Q Wat about the next slide? It's titled, structural damage.
What does that represent in your presentation, Dr. MIlner?

A This -- you know, since putting this together, | understand
Your Honor has been out there and seen it for hinself so probably
-- you know, when we got there, there were sone difficult

conditions, and you can see that these people in the
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nei ghbor hood, you know, their homes were just essentially
destroyed fromthe hurricane. And you can see the salt grass and
all the biogenic nmaterial that has been deposited in the
property.

There is just another picture of the structural damage
fromthe properties and then here is interior nold. | nean,
every hone that |'ve been in, you can see sone serious nold
I ssues that need to be addressed. And this is just one of nany
pi ctures that depict interior nold.

Q This slide deals with conclusions you have reached in regard
to M. Kaltofen's opinions.

A Yes.

Q Wiy don't you go ahead and explain what your testinmony is on

M. Kaltofen's opinions.

A Vll, | think | already said that | believe the sanple
nunber was too small to draw any conclusions. | believe his
nmet hodol ogy for fingerprinting is flanwed. | don't consider

nyself a fingerprint expert, Your Honor, but | have a lab that we
have for eight years that does fingerprint analysis and |'ve been
involved in fingerprinting for many, many years, and |'ve seen
howit's msused. |'ve seen how people take data, and what | saw
during his direct examnation and his cross is what he did is he
shows a fingerprint that is clearly Mirphy's Ql. | don't think
Dr. Stout would argue with that. Then what you see is a

fingerprint or a chromatogram that doesn't |ook like the
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Mirphy oils, and then what he says --

MR LAMBERT: Excuse ne, Your Honor. He said he's not a
fingerprint expert, and now he's testifying wth regard to
fingerprinting, which I think is objectionable. It's outside of

his area. He's a toxicologist.

THE COURT: | understand. You can bring that on your
Cross.

THE WTNESS: What |'mjust trying to explain is what |
picked up in his flawed -- in his nethodology. And what | saw as

aflawis, there was a chromatogram he put up there that was
obviously Mirphy's Gl, that even | could tell was Murphy Q1.
Then when you saw another fingerprint that doesn't |ook |ike the
sanme chromatogram, he says, Wll, that's weather.

And then -- and then he's only got five sanple results
and | believe the reasoning he only got five out of that quadrant
I s because you'll see that same chromatogram if you keep going
mles and mles away because that -- what he says is now weat her
and doesn't depict Miurphy's crude oil anynore is what Dr. Stout
wll showis just, you know, biogenic naterial .

And then if it is weathering, you woul d see continuum
from weather to unweather. You wouldn't just see this
chromat ogram of what |ooks |ike Mirphy's and then sonething that
doesn't look |like Mirphy's, so | believe his nethodol ogy for
fingerprinting was fl awed.

He didn't foll ow LDEQ gui dance for characterizing
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contamnated properties. Perhaps he would argue that that wasn't
his task. | believe his nap of the affected area is based on
| ess-than-adequate sanpling and is inconsistent with the findings
of the EPA, LDEQ and ATSDR.

EXAM NATI ON
BY MR M LLER:
Q | want you to specify what you nean by that |ast bull et
point, inconsistent with the findings of the EPA, LDEQ and
ATSDR.
A Vell, let me see if | can show you better. This map here is
an area of affected hones that is in the health consultations by
ATSDR, LDEQ s map and EPA's map of the affected area, is
designated by the black area. And so what | nean is that it's
I nconsistent. | nmean, his area goes for 6.6 mles. The area
that we found is about a mle. The area that the EPA, LDEQ and

ATSDR found is about a mle.

Q It's a pretty big difference as a matter of science.
A | don't know if it's science or not. It's a pretty big
di fference.

THE COURT: Could you explain why your area is different
than the EPA' s?

THE WTNESS: Yes. Wen | dropped this slide, what |
was trying to determne was a settlenent area that Mirphy coul d
get permssion to sanple their property. And what EPA did is

take our database, extended the area, and so by extending the
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area, what they have done is included a higher percentage of
hones that were not affected, but there are hones that are
af f ect ed.

And | don't know if | explained that very well, but
what | tried to do was to determne an area that has the highest
percentage of homes, fully knowi ng that there may be a few hones
outside that area that Mirphy wll settle with and said they
woul d settle with, so | felt confortable with this baby blue area
because | knew that there may be sone hones outside that area
that were not shown here. Because, again, this was a settl enent
area, not to enconpass every hone.

EXAM NATI ON
BY MR M LLER:
Q Let ne see if | understand you right. |'mnot going to use
proper English. Are you saying that the EPA area is nore
over -inclusive than your area?
A Yes. You know, if you look at the nunber of hones, that
cane out to be about the same. |f you |look at the map that we
prepared, we go a little bit further south than EPA in a couple
pl aces, they extend a couple blocks further west and a little bit
north, and they have, they have updated their nmap based on sone
of our data, and | haven't changed our nap based on our dat a,
because, again, the purpose of ny map was not to show every hone
affected, but the highest percentage of hones.

Q And what area was created first? The CTEH area or the EPA
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area, if you know, Dr. MIIlner?
A The CTEH ar ea.
Q | just want to make sure the record is clear. Are there
areas that are outlined in baby blue which indicate CTEH area
that are beyond areas outlined by the EPA and its delineated
affected area?
A Yes. |If you look at the baby blue area to the south, you
know - -
Q Coul d you use your pointer? It's hard for me to see that
what you're tal ki ng about .
A W're tal king down here. You have to |ook at the map and
this at the same tinme. W're over here. W extend a little bit
outside of their area here. They go higher here and they go
further west here. They include the refinery. W didn't include
the refinery because that's not what we were tasked to do. W
were tasked to do homes.

THE COURT: Do you have any further questions on this
topic for Dr. MIllner?

Just that it includes a little -- if you're going east,
alittle bit nore than the refinery, does it?

THE WTNESS: Your Honor, |I'mnot sure if that goes off
their property. | don't think it does.

EXAM NATI ON

BY MR M LLER:

Q | think there are a couple of trailers, if you were to | ook
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at it over an aerial photograph, there is a trailer park right
due east of the refinery. And we probably have an area overlay
In the exhibits sonewhere. Just pick it up with your power
pointer, Dr. MlIner.
A The other thing is that, you know, what we found is there
was no contiguous area affected by crude oil indicated by our
soil sanpling. This is what | believe M. Kaltofen has not
shown, a contiguous area affected by crude oil because he has
such a limted sanple area. Twelve of his 16 sanples that he
collected were substantially bel ow RECAP. Four of his 16 sanpl es
were above RECAP. And, | guess, as a scientist, a positive and
negative result sanple is representative of a sanple of
plaintiff's property.
Q Your Honor, just back to your point. | think this
particular map as the overlay of the EPA area and it shows where
the dotted line goes to toward the east and that's Exhibit --

THE COURT: 107.

MR MLLER  107.

EXAM NATI ON

BY MR M LLER:
Q kay, Dr. MIllner, this slide is entitled, summary of
efforts. Wy don't you go ahead and explain what that mneans.
A Vell, | just, you know, it's showi ng the Court basically
we've had 12 to 20 people on-site, 12 hours a day, seven days a

week since Septenber 16th; so has EPA.  They've been wth us
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every step of the way. W're there to try to find oil. That's
our job.

M job is also to protect the community. That's EPA's
job is to protect the comunity. W' ve spent sanple -- taken
over 200,000 sanples at greater than 5,000 |ocations. Ve ve
sanpl ed about 83 percent of the properties. Mre than 16, 000
man- hours.

M. Kaltofen took about 50 or so sanples from 18
| ocations. Sanpled less than .3 percent. |It's probably | ower
than that. He was only there for three to five days. And he
spent 23 hours doing his study. And he had about two people
doi ng the work.

Q What about yourself personally, Dr. MIllIner, have you spent
time in St. Bernard following Hurricane Katrina?
A Yes. | spent weeks and weeks down at the job site.

Q Wuld that include field work in the affected areas?

A Yes, |'ve done sone of the sanpling, not a |ot of sanpling.
|'ve done a ot of the communications with EPA. |'mthe project
director. W have a project manager. Basically, | talk to

sonebody about this project three to five tines a day. That's

all 1've basically worked on since Septenber.
Q | want to just go ahead and wap up. Wy don't you go ahead
and wap up your presentation, Dr. MIllner. | think we've

probably already tal ked about this. Anything left to add on this

I ssue?
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A Vell, | don't think. M views are supported by EPA and
ATSDR here, Your Honor. |'mjust show ng you their Decenber 9th
heal th consultation.

Q Hold on a mnute. Wose health consultation, Dr. MIIlner?
A The Agency For Toxic Substances D sease Registry. They are
the health armof the United States Environnental Protection
Agency.

Q Is that a departrment of Centers for D sease Control ?

A They are part of the U S Departnent of Health and Human
Services and |I'mnot sure of the exact connection with COC

Q Wat concl usi ons has the ATSDR reached?

A Vel |, Your Honor can read it for hinself, but it's
essentially the concentrations of the oil in the sedinment soils
are bel ow ATSDR conparison val ues and LDEQ RECAP standards for
petrol eum products. They concluded that short- or |ong-term
exposure to such sedinent do not pose a health hazard. However,
other potential hazards such as indoor nold, structural damage,
shoul d be evaluated prior to reoccupying these properties, which
| agree wth.

And then the second conclusion is that the
concentrations of petrol eum products and sedi nrent for sone
properties do exceed RECAP. That they wll be renediated and
once they are renediated, they will be bel ow RECAP and they'll be
protective of public health for reoccupency.

Q Beyond the reference, the whole ATSDR report is attached to
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Mirphy' s opposition brief is in our exhibits that have been
admtted into evidence.

That's all | have for you, Dr. Mllner. Thank you. |
tender the w tness.

THE QOURT: (O o0ss?

CROSS- EXAM NATI ON

BY MR LAMBERT:
Q Dr. Mllner, your original task was to do what? And who
were you hired by?
Mirphy Ql.
You were hired directly by Mirphy?
| think I was hired by their outside counsel .
That would be the Frilot firnf

Yes.

O >» O >» O

And | think you've told the Court this, but let ne nmake sure
the record is clear, that your task was to define an area that
had, that was able to be settled? |In other words, that had
enough houses in it that were affected so that the conpany woul d

be confortable with settlenent proposal ?

A | think you mscharacterized ny testinony. Wat |'mtrying
to say, | nean, it's right here in this slide here was ny

obj ecti ves.

Q |"'mreally not. | don't want to ook at the slide right
NOW.

A It was to define the area of exposure from the Meraux
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refinery crude oil and to assess the ongoing risks, if any, to
residents in the exposure area.

Q | understand, but | think you said that when you drew your
baby blue line or your area, your intent was to enconpass not all
the houses, but the ones that you thought were in an area that
Mirphy would be willing to settle with; is that what you said?
A | don't think | said -- if | did, | didn't nean to.
Basically, what | was saying is that what | try to do is find the
hi ghest percentage of homes that were affected by Mirphy crude
oil so that we could delineate that area. And that Mirphy could
then call them we could get permssion to test their property
and then they could also settle with them

Q The conversations that you had on a daily basis al so

I ncl uded conversations wth Mirphy, true?

A Yes.

Q And let's go into your testing protocol .

A Ckay .

Q You woul d have two people that woul d have an EPA person wth
hi n?

A Yes.

Q And you would go in and one of your persons would take a
sanpl e from an undi sturbed area, as you described it?

A Are you tal king about inside the hone?

Q In or out.

A Yes.
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But it's one of your two people that would do the scoopi ng?
Yes.

And they put the sanple in a bag?

Correct .

G each of the three sanples that they collected?

It would conposite the sanples.

They woul d shake them up, squeeze them whatever, conposite?

Correct .

o >» O >» O » O > O

Al right. And then every ten or so tines this conbi nation
of three sanples taken by one of your people would be split wth
the EPA, if they so desired?
A Yes.
Q Ddthey do that every tenth time?
A | couldn't tell you if they did or did not.
Q And then the data that came from your people scoopi ng up
these three sedinents from places that they chose and putting
themin the plastic bag and shaking it up and splitting every ten
sanple or so, is part of the data that the EPA relied upon
because that's where it cane from right?
A VWl1l, the --
Q Vell, let nme not ask you about the EPA reliance.

The data that the EPA relied on for devel oping their
area cane fromthe sanples that were collected by your team
correct ?

A Are you tal king about the EPA-designated area?
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Q Yes.

A That area was based mainly on a visual and, and sone of the
sanples that they had at the tine they cane up with that area.
And since then, we've shared all our data with them and they
haven't changed that boundary.

Q | understand. But the data that they are obtai ni ng now
cones fromthis joint effort between your conpany and thenf

A That's correct. VW're trying to find where the oil is.

Q VWre you present during the testinony of M. Ben Badon?

A Yes.

Q And did you see that his area of visual inspection, | guess,
before you got there?

A Yes. He was there, | think he did his on the 5th. | was
there on the 9th.

Q Rght. That it |looks strangely famliar to the one that
you' ve devel oped?

A H s what ?

Q H s area of designating public areas that were contam nated.
A | haven't overlaid his, you know, | have not overlaid his
area to determne that.

Q Furthest to the west is Del anbert ?

A | heard that yesterday, yes.

Q And what line did you pick?

A Looks |ike Del anbert .
Q

And your area doesn't go all the way to the 40 Arpent Canal,
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does it?

A No, sir.

Q And do you have a copy of his, by any chance?

A No. | had not seen, | had not seen his until yesterday.
Q | didn't ask you that. You were here in the courtroom when
he gave his testinony?

A Yes.

Q And you saw the outline that he created by his visua

I nspection of the properties, didn't you?

Yes.

And those are very simlar, aren't they?

Like | said, I --

You don't know?

| don't know.

O >» O >» O

That's fine. Let nme ask you to go to one of your slides
that shows equivocal findings in the area where M. Kaltofen did
his sanpling and what we'll call the west finger. That seens

i ke a good term nol ogy.

Wi ch one do you want ? | ndoor, outdoor, or w pe?

Q What ever you've got. It doesn't natter.

A Ckay .

Q Qut here. These, these. Are those equivocal ?

A Yes.

Q So that nmeans -- equivocal neans you don't know whet her they

are Murphy Gl or not?
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Yes. But Dr. Stout will do a nore detailed fingerprinting

| plan on talking to him too, in alittle while.

Ckay.

Now, down in here, you have sone nore equivocal s?

Yes. (e with sone negatives.

And down here, you've got sone equivocal s?

What |'mhaving trouble is your pointing. | can't see and |
to look at the map here.

Let ne keep it steady.

Yes.

There you go. Al right. Now, you got sone equivocal s

In here, too, don't you?
Yes.
And let ne ask you to flip over, this is, | think, outdoor,
?
Yes.

Let's go to the fingerprinting of the indoors. You got a

whol e bunch of equivocal right in here, right next to the

250-series tanks, don't you?

A
Q
A

yes.

|'msorry, are you saying right next to thenf
Pretty close.

Yes, we did, we found equivocal at sone of those |ocations,

And it's your testinony that those equivocal indoor sanples
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resul ted because these structures that are battered by hurricane
and flooded with oil sonehow provide sonme protection to the

i nsi de?

A | think what | said was -- the question was, why do | think
t hese indoor were bel ow RECAP, why there was a | ower percentage
bel ow RECAP.

Q However you want to recall it. And what did you say?

A | said | think that the building afforded sonme protection,
whi ch nakes sense, because there is not as much oil inside as
there is outside, which is a different situation than
fingerprinting.

Q Let ne ask you to assune that your, you didn't go with all
of your people while they were testing, did you?

A Not every day, no.

Q And you had a whole lot of people out there, so you coul dn't
possi bly be present when each one of these 20 or so people
wor ki ng seven days a week were doing their jobs, could you?

A No. That's why EPA was there, and sonetines LDEQ

Q V¢l |, do you know where they were when your guys were taking
their scoops?

A Yes, you could determne it based on the chain of custody
and t he nap.

Q But, | nean, they didn't actually stand there each timnme when
the fellow was taking his three scoops; you're not testifying

that they did that?
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A They would -- EPA and CTH peopl e woul d determ ne where
outside a property we should sanple.
Q M. MIlner, you've been on nmany sanpling junkets, probably
many, nmany, nmany, nany nore than | have. |'msure. And isn't it
the truth that a lot of times, a guy will be standing out by the
truck or the car or wherever the sanple equipnent is and anot her
guy goes inside with the testing equi pnent, and the EPA guy may
be standing down the street drinking a cup of coffee or shooting
the bull with sonebody? In other words, it's not always that an
EPA man is present when three sanples are being taken fromthree
| ocations and put in the bag?

THE COURT: Wait, just a mnute.

MR MLLER (bjection. Vague and argunentative.

THE COURT: That's also several questions in one. |'l
sustain the objection.

EXAM NATI ON

BY MR LAMBERT:
Q Let me nmake it real sinple. You weren't present when each
of these sanples were scooped, were you?
A No.
Q Now, these equivocal findings that are, when | say right
next to the plant, the 250 tanks there and you can see the oi
streaming into this area on various aerial photographs, can't
you?

A | don't know if you can or not.
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Q Ckay. You don't know. That's fine. Wuld you agree with
ne that if one of these houses, and let's say it was negative, do
you have any green ones in there? | can't tell.
A Ch, yes.
Q Ch, you do?
A Ch, yeah. The thing is, you can't take this in a vacuum
V¢'ve taken three sanples. So if you took -- if you conbi ned
this map with the outdoor w pe sanples, with this nap of the
outdoor soil sanples, with this map of the indoor soil sanples,
we woul d get a very good picture of which homes were affected and
whi ch ones were not .
Q | see. Now, M. MIllner, you're taking sanples froma
particular area. And you've described the process.
A Yes.
Q Is it fair to say that you can take a sanple from sonepl ace
Inside of a home that's actually contam nated and get a sanple
that doesn't show that contam nation?
A It's possible that that could happen, yes. Unlikely, but
it's possible.
Q It's also true, isn't it, that if you do get a positive
result that matches to Murphy Ql, that that sanple actually
exists? In other words, you can't create a positive sanple, fair
enough?

MR MLLER (bjection, | don't think | understand the

questi on.
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EXAM NATI ON
BY MR LAMBERT:
Q Let me do it again. |If you've got sonething here on the
floor in the roomand it's Mirphy QI and you take a sanple of
it, then it's an indication that the Muirphy Ql is definitely
present here in the room correct?

MR MLLER  Sane objection. Sane question.

THE COURT: The positive reading is accurate. A
negative reading is not a hundred percent accurate.

THE WTNESS: That would be, that would be -- well, a
positive, is yeah, a hundred percent. You know it's Mirphy crude
oil and the fact that the probability of a false positive, that
could happen. But it's unlikely.

MR LAMBERT: | understand.

EXAM NATI ON
BY MR LAMBERT:
Q If you would go back to the indoor sanples, if you would,
pl ease. Wyuld you point out to ne, because you can see your
screen and | can't, where your testinony is that there were
negative findings inside of the hone closest to the border
bet ween the 250-series tanks and Murphy G1? And just for the
sake of denonstration, north of Judge Perez Drive, which is right
her e.
A You're asking nme to point out the |ocation where we found

negative?
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Q Yes. In this area.

A Ckay. I'll try to. There is, there is, there's one here,
there are several up here, there are sone over here, and there
are sone over here, here, and there is a few in here.

Q Ckay. Let me ask you about cross contamnation. Do you
agree with nme that if one of those, and those are sanpling

| ocations. You're not -- you can't tell ne that you sanpl ed
every bit of the inside of the home at each of those |ocations,
can you?

A No. That's why we did the three-point conposite to get a
w der geographic area and decrease the |ikelihood of not finding
the oil.

Q Let ne try -- If you do a three-part conposite and you get
two scoops of sonething that doesn't have any contamnation in it
and one scoop of sonething that does, then that's going to reduce
the concentration that ultimately you conme up with, correct ?

A It's possible, but it won't change the fingerprint. And
again, that's not what we were doing. V¢ were looking for three
areas that we saw oil staining and not -- we weren't trying to
conbi ne unoil-stained areas with oil -sustained to reduce the
concentration. That's why we were doing what's called bias
sanpl i ng.

Q | see. Now, with regard to cross contamnation, would you
agree with nme that if there was, hypothetically, a hone that was

on a street or two fromthis border fromthis ruptured oil tank,
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that didn't have any contamnation in its yard or inside, if

you -- if it rains or if the wnd blows or if a dunp truck filled
wth contamnated debris drives down the street during
renediation, isn't it the truth that that will cross contamnate
and likely -- let nme not say likely -- let ne just say it could
cross contamnate that property that you found nothing on?

A | don't -- you know, it's possible that you could get sone
cross contamnation but it's not going to be anything neaningful ,
and the issue is that no matter what, even if that does occur,
it's kind of a noot point, because the agency w |l nake sure that
each property is bel ow RECAP.

Q That's the agencies that's using your sanples to nake this
determ nation?

A Yes.

Q Can you tell me why you kept the Chal nette H gh School out
of your baby bl ue zone?

A Wiy we what ?

Q Wiy you kept the Chal mette H gh School outside of your baby
bl ue zone?

A Wen we drew the baby blue area, we didn't see -- have
sanple results or visual of Mirphy Gl on the school property.
And since the issue came up of reoccupying, we went back and took
77 soil sanples and w pe sanples at the Chal nette H gh School ,
and they were all bel ow RECAP, 60 percent tested negative,

40 percent were equivocal . So even though it's not in there,
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our -- at the tinme | drew the baby blue area, the subsequent

sanpling confirns that it shouldn't have been in there.

Q It was also out of M. Badon's area, wasn't it?

A | don't recall if it was or was not.

Q Can you tell ne whether or not -- | lost ny question. Just
one second.

Can you tell ne whether or not the dust mask, the
little kind of mask that you would wear for respiratory
protection fromnold particles, will protect you from a vapor
that comes froman oil spill?

A A vapor ?

MR MLLER (bjection. Vague question.

THE COURT: Can you answer that ?

THE WTNESS: Maybe. Wat's your question again?

EXAM NATI ON

BY MR LAMBERT:
Q There is a difference between PPE, a personal protection
equi pnent that a person would use to protect thenselves if they
were going to enter a hone that contained oil contamnation
versus if they were going to enter a hone that contains nold.
A Véll, | think the --
Q Can you just answer the question first. |Is there a
di fference?
A Vll, | nean, it's not a sinple answer. It depends on if

it's a fresh spill or a weathered spill. In this case, you know,
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| looked at the respirator issue and agreed wth the regul ators
that a dust mask woul d be sufficient to go into a property
unaf fected by Mirphy and that the dust mask -- by addi ng the dust
mask, it would afford the protection necessary for oil. Just to
go in for a short period of tine and get what the residents
wanted out of the house, not in a situation where they woul d be
doing any kind of long-termrenedi ation.
Q Vell, if a honeowner is to go into a property and tear out
sheetrock and renove their personal belongings, things |like
furniture and refrigerators and all of the things that need to be
cleared fromthe hone, and assumng that it's one of the ones
that are right there and, just so we don't have to discuss
boundaries right now, inside of your blue area, do you agree wth
nme that that person should wear a respirator that has some carbon
filters as opposed to just a dust nask?
A If you're below RECAP, they can go in there all day |ong
wthout a respirator that would -- let ne back up. |If a property
Is below RECAP, and |I'mnot talking about anything but the oil,
okay, they can go in all day long and as long as they are bel ow
RECAP, they don't need to wear any respiratory protection, but
they are wearing respiratory protection because of the nold and
ot her issues.

Now, above RECAP, if you were in there for any |ength
of time, you would not necessarily want to just say across the

board that you would have to wear a respirator w thout know ng
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ahead of tine. MNow, the testing of the hones that we did, which
were 2200, 2500, we didn't detect vapors. W got 0.0 inside.
VW' ve taken SUWA canisters inside the hone, but if it were ne,
would want to wear a respirator when you're in a Mirphy-affected
hone above RECAP, | would want to wear one as a precautionary
measure.
Q Ckay. | think | got ny answer, but I'mnot sure. So | have
to back up and track a little bit nore.
| think what you said is is that if the |evel of

contamnation of petroleum and just say crude oil, and let's say
from Murphy, although |I don't know if that matters with regard to
the respirator, that you would have to -- you woul d be
confortable in wearing a canister respirator, neaning one that
has charcoal filters that filters out vapors, if you were going
to be in there for a long period of tinme?
A Véll, what |'mtrying to tell you is --
Q Can you tell me yes or no and then and then we can go into
the long explanation?

MR MLLER: (pjection, Your Honor.

THE COURT: If you can answer.

THE WTNESS: What | was trying to tell you is -- |
nean, | was in there yesterday. | was in all of those hones
yest er day .

EXAM NATI ON

BY MR LAMBERT:
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Q ' mnot asking you about yesterday.
A | didn't wear a respirator. | would not to nake -- as a
toxicologist, | would not recommend not wearing a respirator

until you knew what the level are inside a property. You just --
| would not recommend that .

THE COURT: Al right. He's answered, Counsel. Let's
move on.

MR LAMBERT: Al right. Thank you.

EXAM NATI ON

BY MR LAMBERT:
Q The workers that went in to do cleanup wear respirators and
wear suits and wear gloves and boots, don't they?
A They did initially. Now they don't. They don't wear
respirators anynore.
Q O d you change that ?
A Yeah, it was changed because the vapors inside the honme are
nonexi st ent .
Q D d you change it for that reason or did you change it
because of this court proceedi ng?
A V¢, we did -- what we changed had nothing to do with this
court proceeding.
Q Let ne ask you to take a | ook at a docunent, and | don't
know the nunber. | wish | did, which is a Center For Toxi col ogy
and Environnmental Health nmeno, signed by you, dated Septenber 21,
2005.
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A | have a copy of it right here.
MR MLLER: Your Honor, if that's not an exhibit, |
object to it. There is no reference that that's been nade a

plaintiff's exhibit and admtted into evidence in the case.

THE COURT: It's under cross. | wll overrule it.
MR LAMBERT: 1I'mgoing to mark this so it's got a
nunber. W're going to nake it defendant's -- not defendant's,

Plaintiff's Exhibit 108.
THE COURT: It's signed by the party?
MR LAMBERT: Yes, it is, Your Honor.
THE COURT: Do you recognize it, sir?
THE WTNESS: Yes, sir.
THE COURT: Then I'll admt it.
EXAM NATI ON
BY MR LAMBERT:
Q You had asked the Center for Toxicol ogy --
MR MLLER  Skip, can you put it on the screen or
provi de a copy?
THE COURT: Put it on the screen.
MR LAMBERT: Sure.
EXAM NATI ON
BY MR LAMBERT:
Q Wiy don't | get you to read it.
A You have asked the Center For Toxicol ogy and Environnent al

Health for an assessnent of health risks associated with the
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presence of crude oil in the residential area affected by your

Hurricane Katrina-induced oil spill

Q This is addressed to Murphy Ql. G ahead.

A V¢ have not addressed and express no opinions with regard to

other potential hazards in the area, including nold,

structural

danmage, rotting biological naterials, or releases from boats and

autonobiles. It is our understanding that the parish governmnent

Is contenplating allowng the residents to return to their hones

for short periods of time to sal vage personal belongings. Based

on the other hazards nentioned above, the governnent al

authorities are recommendi ng rubber boots, rubber gloves, and

dust nmasks as personal protective equipnent. The presence of

petrol eum fromthe oil spill in some of the homes poses no

addi ti onal hazard to honeowners during the scheduled visits and

no addi tional personal protective equipnment is required.

Q Now, you then discussed with Mirphy their settlenment program

when you were involved with your baby blue area, correct?

A Vll, | was not involved in the settlenent process. Al |

did was --

THE COURT: Do you have an objection?

MR MLLER Yeah, | don't understand the question.

MR LAMBERT: (Ckay, let ne make the question clearer,

Your Honor .
THE QOURT: He's on a different area.
MR MLLER If he's on a different point,

that's fine.
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THE COURT: Are you on a different point?

MR LAMBERT: |'mdone with that. No, |'mon a
different tack on the sane point, Your Honor.

EXAM NATI ON
BY MR LAMBERT:
Q You' re Murphy's toxicologist in connection with this oi
spill and the danger to people in the conmmunity, correct?
A Yes.
Q Now, in their settlenment program which |'mgetting --

THE COURT: Let's try to pick up the pace, Counsel, so
we can finish before |unch.

MR LAMBERT: Yeah, | wll. [I'msorry.

EXAM NATI ON
BY MR LAMBERT:
Q In the settlenent proposal, it's recomrended -- or it's as
part of the procedure, you asked that people go in and cl ean out
their houses and put their naterials on the roadside to be picked
up by Mirphy.

MR MLLER: (bjection, Your Honor, he's laid no
foundation. |If the wi tness has any know edge or invol venent to
this particular --

THE COURT: Let's ask himthat.

EXAM NATI ON
BY MR LAMBERT:

Q Vel |, are you the toxicologist that's hel ping Mirphy assess
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t he danger to the community?

A Yeah, that's why we wote this letter was to warn the public
right after Rta -- right after Rta to warn themthat if you're
going to go into your property, these are the PPE you shoul d
wear. So that was the purpose of this letter.

Q Rght. But the PPE, as you said, no additional is required.
Al they were tal king about was a face nmask, one of those little
K& nmasks that you can -- not K& anynore -- a nask that protects
from particles.

A Yeah. That's correct.

Q And vapors cone from petrol eum products?

A Rght. But there were no vapors of -- in any of the hones
that we tested.

Q There is no vapors in any of the hones that you tested?

A Vll, let me just clarify that answer. There is always sone
amount of vapors. It was just, they were so low that it was not
an i ssue.

Q But you agree that up until apparently a little while ago,
you had all of the workers that were doing cleanup in the area
wearing protective gear, face --

A Qur people were wearing what we call an APR  Now they are
not wearing an APR

Q | understand. But ny question was, back before, what, a
week ago?

A | don't know when we stopped using the APR
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Q The settlenment -- the addendumto the release says, and it's
-- what docunent is that?

MR MLLER:  Your Honor, proper foundation hasn't been

| ai d.

MR LAMBERT: N nety-seven --

THE COURT: Wit just a mnute. Hs objection is that
this individual -- no proper foundation has been laid that he

even knows about a release docunent. So let's get himto do
t hat .

EXAM NATI ON
BY MR LAMBERT:
Q Al right. Do you know anything about a rel ease docunent ?
A You showed ne a rel ease docunment in ny deposition.
Q Yes, | did. Andis it fair to say that you were advising
Mirphy with regard to health risks in connection wth people who
were dealing with contamnated areas?
A Yes, that was ny role.
Q It says here that Murphy wll collect and dispose of
househol d contents such as furniture, clothing, draperies,
kitchen wear, and bedding, the debris materials inpacted by the
rel ease that honeowners want Mirphy to collect and di spose of,
nmust be placed on the curbside by the honmeowner. Mirphy wll
enpl oy a disposal collector that will operate on a daily basis to
collect the debris placed outside. |In order to get his or her

debris collected, the honeowner only needs to place the debris




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

134

outside. Now --

MR MLLER (pjection, | still don't think a proper
foundati on has been nade. The only reference is that he showed
it to himat a deposition.

THE COURT: | know, but not only that -- this has to do
nore with the substance of the case and danages and | don't see
any relevance fromthe standpoint of the class certification
hearing. You've got to nove on.

MR LAMBERT: | wunderstand, Your Honor, but ny point is,
and it may be |'mnot naking it very well, it has to do with this
wtness's credibility in connection wth his opinion of this
class certification area because of many reasons. And that's
what |' mexploring.

MR MLLER | don't understand that connection, Your
Honor. | think it is substantive.

THE COURT: \W're going to nove on. Let's nove on.

"Il sustain the objection.
EXAM NATI ON
BY MR LAMBERT:
Q |"'mgoing to offer Exhibit 108, Your Honor, which is the
| etter signed by the wi tness.
THE COURT: |'Il allow that.
MR MLLER No objection, Your Honor.
EXAM NATI ON
BY MR LAMBERT:
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Q Do you know whether or not the nmaterials that are being
col l ected fromthe roadside of these houses in the contan nated
area are being piled up in a contractor's yard next to
Mirphy Gl ?
A | don't know where they are taking the naterial .
Q Are you aware of the fact that they are being treated as a
hazar dous waste?
A | don't know how they are being treated.
Q Not allowed to be put in the landfill ?

MR MLLER (bjection, Your Honor, there is no facts in
evi dence classifying what type of waste. That's an EPA
determ nation.

THE COURT: |'Ill overrule the objection.

EXAM NATI ON

BY MR LAMBERT:
Q Do you know t hat ?
A | have no know edge of that.
Q Now, you testified that you believe that the contamnation
and fingerprinting done by M. Kaltofen was as a result of the
grasses that are comng over the | evee fromthe wetl ands?
A | think what | was trying to tell you is that | don't know
of the source of the fingerprint that he says is Mirphy G|, but
It would be consistent with that naterial because their sanples
that were taken throughout there that |'ve seen fromDr. Stout

that wll show that what he collected is consistent with the




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

136

material that was brought in by the hurricane.

Q Is that your area of expertise?

A Vell, like | tried to tell you, | --

Q Can you answer a question yes or no and then tell ne
what ever you want to? |Is that your area of expertise?

MR MLLER: (bjection. Again, he's arguing with the
W t ness.

THE COURT: Please don't argue with the wtness.

THE WTNESS: Wat |'mtrying to tell you is that | have
enough famliarity with fingerprinting because | have a | ab that
we've had for eight years. And |'ve seen the test results and
fingerprints and the chromatograns and |'ve seen how they have
been msused. And | think they were msused in this case. And
so | amnot a fingerprint expert. | can take it to a certain
level , and | want to rely on the people that do it day in and day
out for aliving, like Dr. Stout.

EXAM NATI ON

BY MR LAMBERT:
Q You hired Dr. Stout?
A Yes.
Q And do you think that he's probably nore able to testify
about GRG>s and DRCs and ORGs and all of that kind of stuff that
you were tal king about earlier?
A Than who?

MR MLLER: (pjection, Your Honor, all that other kind
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of stuff.

EXAM NATI ON
BY MR LAMBERT:
Q That Dr. Stout is the person who ought to be fingerprinting
Mirphy Gl and not you?
A Yes, | believe that's why we retained Dr. Stout, because |
knew that fingerprinting was going to be an inportant part of
doing a good job for this coomunity and that's why we went out to
try to find the best.
Q Let ne just make sure | understand a couple of things that
you' ve said, and |I'mal nost finished, Your Honor. You think that
the oil contamnation that M. Kaltofen fingerprints back to the
Mirphy oil field cane from swanp grass from the Lake Borgne
mar sh?
A The material brought in by Hurricane Katrina.
Q Rght. And you think that the -- that it's reasonable for
you to have equivocal and negative findings of Mirphy-related oil
in a block or two area fromthe 250 oilfield -- excuse ne,
storage tank area?
A Dol think it's what?
Q That that's -- that that's legitinate, appropriate; in other
words, you think it's perfectly reasonable that there are hones
and properties within a couple of blocks of the 250 tank field
that have equivocal and negative findings because you think those

properties are not contamnated?
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A Vel |, equivocal neans you don't know. Ckay? It could be
goi ng positive when he does the two/two or it could go negative.
Q Let's stick wth the clean ones. You think there are sone
that are absolutely not affected?
A Yes.
Q | understand. MNow, you think that the representative
sanples that M. Kaltofen took were not enough?
A Vll, that's kind of a non --

MR MLLER: (bjection, representative, he's --

MR LAMBERT: He's already said that.

THE COURT: | overrule the objection.
THE WTNESS: Well, | think that was ny --
EXAM NATI CN

BY MR LAMBERT:
Q And you took thousands, you showed us a chart.
A No, | guess what I'mtrying to tell you is |I did not think

they were representative; they were not represented.

Q | understand. And you took thousands of sanples, didn't
you?
A Yes.

Q To date, can you tell the Court how nuch your conpany has
charged Murphy Q1 ?

A VW' ve billed about $4 mllion, which includes all of the
anal ytical and the testing.

MR LAMBERT: Thank you.
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THE COURT: Any redirect ?
MR MLLER  Just briefly, Your Honor.
EXAM NATI ON

BY MR M LLER:
Q Dr. Mllner, is your conpany still doing testing in the
affected area in the environment around that?
A Yes.
Q Wul d that continued testing detect cross contamnation, in
fact, had occurred?
A Yes.

MR LAMBERT: (Dbjection. Leading, Your Honor.

THE COURT: Pl ease don't |ead.

EXAM NATI ON

BY MR M LLER:
Q Wat woul d your ongoi ng sanpling detect?
A The presence or absence of Mirphy QI and the concentration
or GRO and DRO.
Q And that presence of Murphy Ql, would that include cross
contam nati on?
A Yes.
Q Just briefly, on the issue of split sanples with the EPA if
you coul d explain how that process worKks.
A V¢, as M. Lanbert, right?
Q Yes.

A As M. Lanbert said, it's correct, is that we take a
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three-point conposite, we put it in a baggy, we squeeze it when
It's wet because you can't shake it. Wen they are dry, we shake
it. And then we take the sanple and then EPA takes a sanpl e out
of the same bag.
Q And where does the EPA sanple go after that?
A It goes to QCAL, the sanme |aboratory that we use.
Q And what happens after that with respect to the EPA and
CTEH?
A EPA takes their data. It goes to a data validation group.
They validate their data and we validate our data and we share
our validation results with themand they share their validation
results with us.

MR LAMBERT: Your Honor, | didn't go into any of this.

THE CORT: Vell --

MR MLLER You did talk about split sanples. But
anyway, that's ny last question. Thank you, Dr. MIIner.

THE COURT: Al right. W'Ill stop here and return at
1:45. How nany nore w tnesses do you have?

MR MLLER  Two, Your Honor.

THE COURT: VWe'll stand in recess until 1:45.

THE DEPUTY CLERK: Everyone ri se.

(Lunch recess)
AFTERNOON SESSI ON
THE DEPUTY CLERK: Everyone ri se.
THE COURT: Be seated, please. (Call your next witness.
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MR MLLER:  Your Honor, Mirphy calls Dr. Scott Stout to
the stand. Hs CV has been admtted into evidence already.

THE COURT: Swear himin.

THE DEPUTY CLERK: Doctor, please stand and rai se your
ri ght hand.

DR SOOIT STAJT

was called as a witness and, after being first duly sworn by the
derk, was examned and testified on his oath as follows:

THE DEPUTY CLERK: Pl ease be seated and use the
m cr ophone.

Wul d you pl ease state your full nane for the record?

THE WTNESS: Scott Alan Stout, A L-AN

THE DEPUTY CQLERK: Whuld you spell the l[ast nane?

THE WTNESS: S T-OUT.

D RECT EXAM NATI ON

BY MR M LLER:
Q Yes, Your Honor, as | was saying, Mirphy is tendering
Dr. Stout as an expert in the area of organic geochemstry. Hs
CV has already been admtted into evidence and it bears the
defendant 's Exhibit nunber 60. A this point, | wll tender Dr.
Stout to opposing counsel for voir dire?

MR LAMBERT: No cross.

THE COURT: He is accepted as an expert in the field of
organi ¢ engi neering.

EXAM NATI CN
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BY MR MLLER

Q Good afternoon, Dr. Stout.

A Good af t er noon.

Q Dr. Stout, did you prepare a power point presentation to
help us with your examnation this afternoon?

A That is correct.

Q Dr. Stout, why don't you tell the Gourt what organic
geochemstry is.

A QO ganic geochemstry is the study of organic natter in the
envi ronnent .

Q And how does organi c geochemstry relate to oil spill

I nvestigations such as the one that you perforned in this case?
A Vll, oil is certainly an organic material, and when it's
rel eased into the environnment or when it forns in the
environnment, in the geologic subsurface, it can be characterized
chemcally, and this has been done for nmany decades w th respect
to using chemstry to help find oil, explore for oil, and as well
as track it and clean it up in the environment.

Q Ckay, Dr. Stout. There has been a lot of discussion over
the last day and a half about fingerprinting. I|f you wouldn't
mnd noving to the next page of your power point and give the
Court an explanation on the fingerprinting process.

A Yeah, we heard yesterday, Your Honor, about sone of the
instrunmentation that's used in fingerprinting, and | want us to

revisit that with a little bit of visual aids for your benefit to
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under stand how these data are generated and what this fingerprint
| ooks |ike and how you can interpret it, because we're going to
show sone of these fingerprints later in ny testinony, and | want
to nake sure that it's clear what we're | ooking at.

This inmage here is of an instrunment, a |aboratory piece
of equi pnent that we've tal ked about yesterday, or M. Kaltofen
did, gas chromatography and this one is equipped wth that flane
I oni zation detector.

MR LAMBERT: Your Honor, for brevity, class
certification doesn't natter.

THE COURT: |'Il et himgo on.

MR MLLER VWe'll nove on. This is just background
infornmation on a rather technical topic.

EXAM NATI ON

BY MR M LLER:
Q Go ahead, Dr. Stout. Just run through briefly the
background information on fingerprinting.
A The major features of this instrument were that they have
the ability to take a conplex mxture such as a sanple of oil and
upon injecting this snall anmount of oil into the instrument,
you're allowed to separate it into its many different conponents
and get a fingerprint |ike you mght see over here. And it's
those fingerprints that we're going to be talking about in terns
of conparing sanples to one anot her.

Here is an exanple of a fingerprint that you' ve seen
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simlar ones to yesterday. And | wanted to explain that sone of
the pieces of this, because they are going to becone relevant in
understanding the simlarities and differences between sanples.
Across the bottom of these inmages is the retention tinme. How
long did that analysis run and when did different conpounds cone
out of the other end of that instrument and be detected?

Wat you're seeing on the vertical scale is the
response, how nuch of that conpound or groups of conpound, cane
out at the end of that instrument at a certain tinme. And when
you look left to right on this inage, what you're basically
seeing is the boiling point increase in the conpound. $o that
t hose conpounds toward the right are nore higher boiling than
t hose conpounds to the left.

Q |"msorry, go ahead.

A And that's denonstrated here in this hydrocarbon range and
we mght tal k about carbon ranges today, and that's what is
reflected in aleft-to-right 1ook on these types of graphs.

These individual peaks on the graph are individual
chemcals or naybe a couple of chemcals that mght cone out at
the same tine together, but nonetheless, these are resol ved peaks
and their identities can be determned by a nunber of different
ways. And an experienced geochem st can | ook at these and know
what those conpounds are.

| want to point out that there are internal standards

that are present in the sanples and they provide sone peaks that
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will be in all the chromatograns and they have nothing to do with
the nature of the sanple itself. These are artificial conpounds
Introduced to the sanple in the |laboratory to help neasure the
quality control feature.

Q |'ve got a question for you, Dr. Stout. Does each

chromat ogram contain internal standards?

A They should and they will -- those that |I'm show ng you
today. O course, they don't have to be added if you don't want
to do a sophisticated analysis, but they certainly are in nost
envi ronnmental work.

Q Let's nove to Page 4 of your presentation.

A This just shows sone exanples of those fingerprints. And we
saw sone hand-drawn equival ents of these yesterday, but these are
fingerprints of different types of petroleum They have nothi ng
to do wth the Mirphy case here, but | wanted to show to you how
fingerprinting can hel p distinguish between different types of
either crude oil or refined oils that could be generated from
crude oil.

Q Dr. Stout, what does this image depict? It's called

M. Kaltofen conducted fingerprinting on a |limted nunber of
sanpl es.

A Yes, the first part of ny testinony, | wanted to focus on
the work that had been conducted by M. Kaltofen and particularly
the fingerprinting aspects of that. And the first point | wanted

to nmake with respect to that is that the nunber of sanples that
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were anal yzed were very snmall. | think we had approxi mately 50
or 60 sanples representing about 18 property or addresses that
were used in defining the area of inpact according to the
plaintiffs. And I, like Dr. MIllIner before nme, find that far too
fewto be representative of such a large area.

Nonet hel ess, as it's quoted in the |lower |eft-hand
corner of this slide, M. Kaltofen thought that these data
unequi vocal |y depict an area where Murphy QI -related crude oi
contamnation exists. And what | would like to do is show you
sonme exanples of why that is exactly not true.

Q Cay, Dr. Stout.

A There is -- | prefaced ny comments here by saying that there
Is nothing the matter with the data quality that M. Kaltofen
relied upon. It was, in fact, of suitable quality for
fingerprinting to be done. The problem | have with the
interpretations offered by M. Kaltofen are that they are just
represented to me to be denonstrating a certain anount of

| nexperience with respect to chemcal fingerprinting of oils.

There are certainly fingerprints anong the Kaltofen
data that are, what | consider, positive for Mirphy crude oil,
and an exanple of one of those is shown on this chromatogram
here, and it's exhibiting features that we heard a bit about
yesterday fromM. Kaltofen in that the series of peaks that are
on top of the chronmatogram and the shape of this hunp that spans

the range of chromatogram, and these are indeed features
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consistent with not only -- well, if we get crude oil in general,
but they are certainly consistent with the Mirphy crude oil as
well, which, as you nmay hear later in ny testinony, was
fingerprinted itself right out of the tank.

In addition, sone of M. Kaltofen's data, or what |
woul d consi der equivocal and | wanted to show you an exanpl e of
that, and | think in his testinony yesterday, he used that sane
termand | think that's a fair termto talk about data in which
the available data are not sufficient to conclude one way or the
ot her whether crude oil is present.

And here is an exanple from M. Kaltofen's data, where
there are sone certain simlar features between those two
fingerprints, but you can |ook at them and see that they are, in
fact, different. But sonme of those differences are easily
attributed to weathering, which is a process that wll affect
oils in the environnent, but there are other features |ike, why
Is it that a sanple from 3817 Despaux contains still a
significant anount of these volatile conpounds? Maybe there is
sonething else there as well. And it's this type of data that
can be -- or these types of questions that can be answered wth
nore sophisticated data than is available at this point. But
nonet hel ess, | probably would call this likely to contain Mirphy
crude oil mxed with other organic matter.

There are many, nany exanples, unfortunately,

fromM. Kaltofen's data set that he's clained are Murphy Gl and
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they are not. This, though, is a conparison of a sanple, again,
|'' mkeeping the same fingerprint on the left, that being that of
a positive Mirphy Gl crude oil.

MR LAMBERT: Excuse ne, Your Honor. | need to object
because I'mlooking right square at this slide and there is no
match and there is an indication that this is somehow a Kaltofen
match, and | think that that is msleading and i nappropriate.

MR MLLER  Your Honor, | disagree. It says right
underneath M. Kaltofen agrees this type of material is not
Mir phy crude.

THE GOURT: |'ll let you bring that out on cross, but
the evidence will be what M. Kaltofen said, not what he says he
sai d.

MR LAMBERT: MNo, no, he said it's not a match. And
that's what that says, but the witness just said, there is nany
exanpl es and then --

THE COURT: | can't hear you if you don't stand up.

MR LAMBERT: I|'msorry, Your Honor. The inplication
fromthe witness, Your Honor, was that sonehow this is not a
match and it says clearly here that M. Kaltofen indicates it's
not a match and it's just the same thing he drew on an exanpl e of
a nonmat ch.

EXAM NATI ON
BY MR M LLER:

Q Al right, Dr. Stout, let's see if you can explain. This is
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Page 7 of your power point presentation. Wat we have here on
the right side that's bordered in red, what that sanple
represents?

A That's correct. This sanple on the right side represents a
fingerprint that is entirely consistent with lubricating oil or
lube oil as you mght find in vehicles. |It's true that | believe
that this individual sanple was characterized as a nonnmatch by
M. Kaltofen. The title of this slide, which is repeated in a
nunber of slides as we go forward, is sinply ny reeval uation of
M. Kaltofen's tier one data, and it's ny opinion that nost
sanpl es are negative based upon the FID and pH That's ny
opi ni on.

Q Let's go into the next slide, Dr. Stout.

A Vll, | had two exanples. There's this first lube oil and
['1l take that one away and show you anot her, because | wanted to
enphasi ze that lube oil is, in fact, a famly of materials.

There is no single type of lube oil out there and you can get
slightly varying fingerprints. |f we go back and forth between
those, you can see -- excuse ne -- that there are sone
differences, but they in no way bear senblance to the crude oi

on the left.

Q Dr. Stout, | have a question for you. Lube oil, that's not
a termyou hear every day. Does that equate to notor oil or the
kind of oil that you would find in both a notor or a transformner?

Wat does that nean in conmon terns?
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A Lubricating oil is the termthat | use to describe notor oil
as mght be found in an internal conbustion engine or another
type of engine that requires lubrication.
Q Thank you for the information. Let's go ahead and nove on.
A Here now is an exanple of another fingerprint that |I'm
conparing to the Mirphy crude oil. This one is one that, as you
can see at the bottom that M. Kaltofen contends this materia
Is Murphy crude oil. And I'"'mhere to tell you that in ny
experience, there is no crude oil that would exhibit a
fingerprint like this.

During M. Kaltofen's deposition, he tried to convince
M. Mllner that this fingerprint is the result of weathering of
this crude oil on the left to produce a product |ike you see on
the right, and I"'mhere to say that that is -- would be
| npossi ble to produce the fingerprint on the right via weathering
of the crude oil on the left. And sone things to look at in
response to that, or in evidence of that, are the shape of this
hunp, this bi-nmodal hunp that we see on the right here is very
different fromthe shape we see here. Yes, there are two
apparent hunps on the crude oil, but there is no significant dip
In between the two as we see on the sanple on the right.

And what that's telling you is that during the
distillation process of petroleum products, this type of hunp is
produced and what we're seeing here -- I'msorry it's getting a

little messy -- what you see here are two products that are m xed
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to give you that type of a bi-nodal UCM hunp to the chromat ogram.
That's one feature.

Another feature that's telling ne this is a mxture of
two different petroleum products is this series of peaks that we
found across the -- in the Mirphy crude oil. These are conpounds
that are subject biodegradation. Admttedly, they will be
renoved fromoil over long periods of tinme, in terns of nonths,
years or tens of thousands of years in sonme instances. And the
m cr oor gani sns who degrade these conpounds don't care whet her
it's a C 10 conpound over here or a C 30 conpound over here.

They degrade themequally. And what you find when you | ook at
the fingerprint on the right is that these conpounds are still
present here, and there is none left here. Excuse ne. There is
none of those left on the right side here. That, too, is telling
ne that this is a separate product fromthat, this being |ube
oil, and this being a partially-weathered diesel fuel. And that
Is an explanation of what this nmaterial is. It's not weathered
crude oil as M. Kaltofen contends.

Q Scott, hold on for a second. | know you have it later on,
but | just want to make sure that we can connect what we have
here with what's been | abeled Exhibit 107, because there is a
relationship. The Gourt could use if it wanted. And | think, |
think on the slide here, there is an address, 2309 Benjam n.

A Vell, it's sanple 1-1 from 2309 Benjamn and sanple 1-1 can

be seen with this location on this exhibit here.




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

152

Q Is it identified as 1-1 on the exhibit?

A V||, there is a bunch of letters in front of it, but the
|ast two are 1-1.

Q And that's how you conpare the two to know what you're
tal ki ng about, correct?

A Yes. W had to do that in nmany cases of translating a
sanple IDto an actual property or a resident's address, but
clearly, this sanple is fromover here and it's, as | said
earlier, a mxture of two separate petrol eum products and not
crude oil.

Q Let's nove on in your presentation, Dr. Stout.

A Here is another exanple of the fingerprint in which | do not
believe is crude oil. Not only do | not believe it, but there is
clear evidence that this type of fingerprint is consistent wth
natural organic matter or background naterial for the area. And
| want to elaborate on that in a few subsequent slides, but
anyone can look and see the significant disparity between the
fingerprint of the crude oil on the left and the fingerprint of
the crude oil on the right.

Yesterday M. Kaltofen nade inplications that this was
crude oil and the basis for that was the presence of this hunp in
the chromatogram. Véll, as you mght note in |ooking at ny CV,
|'ve worked with, in peaty soils since ny dissertation nore than
20 years ago, and |'ve |looked at the extractable organic natter

in peats in many studies since that tine and this is a common
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feature for organic-rich sedinent such as peat and in by no way
Is indicative of crude oil or necessarily indicative of crude
oi l.

The sanme can be said for these nmany other groups of
conpounds that you see sticking up off of these materials. These
bear no senbl ance to the conpounds on the left. These are
conpounds that are part of that biological nmaterial that's
accumul ating in peak, in that type of soil. And this is a very
common feature of fingerprints of natural organic matter.

Q Dr. Stout, before you nove on, | want to do that, but I
think you may have m sspoke during your testinony. You're not
saying that the box in the red is a fingerprint of crude, are
you?

A No, I"'mcertainly not. |If | said that, that was conpletely
a msstatenent ; you're correct.

Q Let's nove on.

A | had another exanple of a sanple that is consistent wth
natural organic matter. This fingerprint here, again, |I'm
highlighting this one. This is a 61 S, and this, too, is another
sanple fromthat same property at 2309 Benjamn. And again, it's
showi ng features that are inconsistent with even a weat hered
crude oil.

And if | could take a nonent to just say that
M. Kaltofen had considered both this type of a fingerprint that

we're looking at on this slide, excuse ne, and that type of a
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fingerprint as weathered crude oil, and even if he was correct in
one case, he couldn't be correct in both cases, because

weat hering couldn't have produced both of these very different
fingerprints and still be weathered crude oil. But, in fact, he
was wong in both cases, as | said earlier, this being a mxture
of two petrol eum products and this being natural organic natter
that's present in the region.

There is another reason, | believe, that's natura
organic matter. And this is a different type of fingerprint that
we've | ooked at to date. These are M. Kaltofen's data for PAHs,
that were neasured in his sanples. And on the left, what we're
seeing here is a group of these --

MR LAMBERT: Hold on, Dr. Stout. The left represents a
sanple M. Kaltofen took at 2804 Vol pe.

THE WTNESS: That's correct. And this is the same
sanple that |'ve been show ng previously that both he and I woul d
agree is Mirphy crude oil .

MR LAMBERT: Ckay.

THE WTNESS: And this type of a fingerprint, Your
Honor, we're | ooking at individual conpounds now that have been
neasured in this crude oil. You couldn't necessarily see these
conpounds on the previous fingerprints, but they were neasured by
nass spectronetry, and you're seeing, you know, again, the height
I's proportional to how much of sonething is there and left to

right is basically boiling point.
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EXAM NATI ON
BY MR M LLER:
Q Dr. Stout, hold on. Are the nanes of the individua
conpounds listed along the horizontal axis; is that what you're
referring to?
A That's correct. And these data, again, as | said, were
provided in the naterials that M. Kaltofen had obtai ned and
provi ded to us.

So here is a fingerprint on the left that is consistent
wth this mldly-wathered Mirphy crude oil that we saw and we
agree upon. And the fingerprint on the right is, again, this
Nunber 61 S from 2309 Benjamn that M. Kaltofen believes is
crude oil, a weathered crude oil, and I'mtelling you it is a
natural organic matter.

And while he mght claim as he did during his
deposition, that, well, weathering is going to convert this to
that, I'"'mhere to tell you that that is not going to happen, and
there is plenty of peer-reviewed literature that can point to
that. The kind of things | can point out to you easily at this
point intine is, just focus your eye on the yellow highlighted
areas that | have where the nost promnent peaks that appear in
this sanple from 2309 Benjamn are virtually absent in the crude
oil. The same can be said for these high-boiling conpounds,
these PAHs over here. They're very promnent in this sanple from

2309 Benjamn, but they are virtually absent in the crude oil.
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Wat hering doesn't create new conpounds by this process. S0 that
I's one inportant difference.
Q Dr. Stout, let ne ask you quickly a question about
weat hering effect and it shows ny ignorance in chemstry, but
It's ny understanding that sonme of these conpounds in crude oi
| ast for hundreds, if not thousands of years; is that correct?
A That's true. Particularly these towards the right side of
this diagram are very resistant to weathering processes, whether
they are environnental tine scales or geologic tinme scales.
Q What do you nean by environnmental time scal es and geol ogic
time scal es?
A Environnmental tine scales are the kinds of tine scales of
weeks, nonths, years, even decades, as opposed to geologic tine
scal es which can be mllions of years of weathering that can
occur in the reservoir, the well reservoir below the ground.
Q Go ahead. Sorry.
A These other differences that |'ve highlighted in purple are
also very inportant and are well docunented in the literature
because they are telling us that even these other conpounds that
are present in both of these sanples are derived fromdifferent
source materials.

It's well established in the literature that these
series of conpounds w il exhibit what's called a bell -shaped
pattern when they are derived fromoil or petrogenic PAH sources.

Qopositely, those same groups of conpounds in this sanple from
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2309 exhibit what is called a skewed pattern, where the sanpl es
-- or the conpound towards the left of each of these groups is
nore abundant than the others. That skewed conpound is entirely
consistent with what's called pyrogenic PAHs, and these
differences are clearly telling me that soneone w th know edge of
what this signature actually neans, is that this PAH pattern is
consi stent wth pyrogenic PAHs.

Now, the source of this in a sanple at 2309 Benjamn
mght be a question. Were could sonmething |ike this cone fronf
Vel |, pyrogenic PAHs are ubiquitous in our environment. They
come fromthe exhaust particles that exit our autonobiles and
trucks. They conme fromnatural fires that may occur in swanps
and bayous. These are PAHs formed during the heating of
sonething. They are very different fromthe PAHs forned in the
formation of petrol eum

So those are multiple lines of evidence to tell ne that

this fingerprint, and these are the same sanples that we're just

conparing on the previous slide, this is not crude oil. This is
natural organic matter. It contains PAHs conpletely unrelated to
crude oil. They are part of this pyrogenic famly that include

exhaust particles or charcoal particles of the I|ike.

So to nake that point, a little bit further, to talk
about where did this organic-rich naterial that contains
pyrogenic PAHs cone from and as | said earlier, |'ve worked on

many projects, including ny dissertation 20 years ago in which
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the characterization of peat sedinents has been conducted and
plant and mcrobial debris accunmulates in narshes and bayous.
That nmuck that you have to occasionally tronp through is decaying
plant naterial, and as was pretty well docunented, this -- the

fl oodwaters that reached the 40 Arpent Canal |levee to the north
were comng fromthe south and east up the St. Bernard, to

St. Bernard fromthe Mssissippi Rver Quf Qutlet. That passed
over quite a bit of marshy environnment here in those floodwaters,
and carried wth those floodwaters were these peaty organic
debris that was w despread in the inpacted areas.

V¢ went to the marsh north of the 40 Arpent Canal and
collected two sanples of this peat and fingerprinted it. And
what's shown on this slide is the fingerprint of those two peat
sanples. There is very little chance that there is oil even in
this location. But as you can see, those fingerprints are pretty
consi stent and they are show ng you the kind of features |
pointed out earlier. Yes, there is a snmall hunp out here, which
Is characteristic of some of that material that's extracted from
Pete's. There is clusters of peaks here. There is clusters of
peaks there, in both cases, and this is exanples of sanples that
are clearly peat.

What | want to do very quickly on a few slides is show
you nany exanples fromM. Kaltofen's data where |'m show ng ny
peat sanples on the right versus his sanples on the left. Al of

these sanples on the left are claimed to be Mirphy crude oil by
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M. Kaltofen. And even perhaps after the little bit of training
you've had in the past half an hour, you can see the simlarity
between all of these fingerprints and the peat thenselves. These
are not weathered Miurphy crude oil. The sane can be said for
anot her six properties as are exenplified here. Features are the
sanme that, yes, there is a hunp. There's these clusters of

peats. The sane thing we saw in the Bayou peat sanples. These
are not Murphy crude oil .

Here is another exanple, the last one | want to show
you, but, again, all of these six sanples were |abel ed as Mirphy
crude oil by M. Kaltofen, and |'mtelling you that these are
entirely consistent with organic matter such as we collected from
t he Bayou sedinents.

Q Let's go to Page 16 where you have sone nmaps on 16, 17, and
18. Let's go through those quickly and indicate to the Court
what you have on those maps.

A | take it in this map to ny left here, and after translating
the sanple locations to a property address, figured out where

t hese sanples belonged. And on this slide, |'mshow ng you the
exanpl es of those fingerprints like |I've shown on the previous
three slides and nore, that show you where this natural organic
matter was found anongst the sanples that M. Kaltofen has
studied. It's wdespread. That's not surprising. The
floodwaters carried this peaty naterial and distributed it wdely

wher ever the water went.
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O the next slide, | want to show you a place where we
did agree and M. Kaltofen's recognition of refined oils. You
mght renenber fromwhen | did exhibits that was an Excel table
that showed, yes, there were a nunber of conpounds that he
considered refined oil. And | would agree, nost of these are
| ubricating oils and | showed you an exanple of those earlier and
here is where those were found. Those al so were w despread.
That's telling you there were probably nmultiple sources of this
| ubricating oil and that perhaps no one should be surprised in
t he nunber of vehicles that were lost in these floodwaters.

So to summarize ny thoughts is that here is his nap.

He had | ooked at, again, there is about 50 or so sanpl es here.
They are representing 18 or so properties, | think was the nunber
we cane up wth yesterday, and that was used to draw a boundary
around the Murphy crude oil inpacted area that was nore than

6 square mles.

Wen these data are interpreted by a civil engineer
wth no peer-reviewed publications in the geochemcal literature
for at least 20 years, that mght be the conclusion you woul d
reach. But when these data are interpreted by soneone who is a
practicing geochemst with nore than a hundred publications,
alnmost entirely on chemcal fingerprinting who is active in
mul tiple societies involved with chemcal fingerprinting, who has
witten chapters in textbooks on chemcal fingerprinting and has,

in the process of editing a book by international authors on oi
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spill identification, you get a very different fingerprint or
distribution of the oil based upon M. Kaltofen's data.

And what | want to show you here is that, yes, there
are sanples we agree contain Murphy crude oil. They are in the
area where we would expect to find Mirphy crude oil and I'm
saying we woul d expect it based upon the additional data that |
hope to show you shortly, but we do not find it in these
far-reaching areas to the west or to the east as M. Kaltofen has
cl ai med.

Q Dr. Stout, would you mnd just sort of fast forwarding to
Page 26 of your power point and give the Court an indication on
the testing that you did?

A Yes, |I'll do that.

MR LAMBERT: | think we're fingerprinted to death maybe
at this point.

THE WTNESS: It's exciting stuff to ne.

Here is a map that shows now the fingerprinting that
was conducted on behalf of Mirphy that | was involved with. This
map shows the nore than 6500 sanple points that were coll ected
and that were characterized both by the DRO and CRO neasurenents
that M. MIIner spoke about earlier, but were also characterized
for their fingerprints.

EXAM NATI ON
BY MR M LLER:

Q | just want to make sure we're clear. Page 26 now deal s
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wth sanples that you | ooked at, correct, Dr. Stout?
A That's correct. W're now tal king about the data that was
generated by Murphy QI in this natter. And you can see it
represented nearly 2200 uni que property addresses, nost of them
in the area immedi ately west of the refinery.

| want to focus in on that area in this slide to show
you that the nunber of sanples that were collected in the area
west of the refinery. Superinposed on this slide in yellowis
t he boundary we have been tal king about as the CTEH boundary or
inthis slide, | have |labeled it as the acknow edged i npact area.
And it shows the sanpling relative that occurred both inside and
outside of that area.

Li ke we said, we fingerprinted the characteristics of
all of those sanples. And |I'm show ng you now, again, at the
| arger scale the results of that fingerprinting assessnent that |
conducted. There is nore than 2,000 of those sanples that are
positive for Mirphy Ql.
Q Those woul d be the blue, correct?
A Those woul d be the blue and you can see those are highly
concentrated in the areas inmmedi ately west of the refinery.

The nore renote sanples are easy to see at this scale
and | needed to show you this map at this scale so that you coul d
see that there are, in fact, negatives well beyond the area that
was inpacted by Murphy Gl and that was clear.

There are fewer negatives than positives, you m ght
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wonder, and in our assessnent, Wwe were very conservative in
assigning sonething a negative classification. These woul d

I ncl ude sanples that were clearly lubricating oil or sanples that
were clearly swanp nuck that were present in these |ocations.

To zoomin on that inpacted area further shows you
where we saw the positives and where we saw the negatives. And
as was evidenced in some of M. Mllner's slides, there are both
positives and negatives present wthin the acknow edged i npact
area. There are sone positives that are found outside of the
acknow edged inpact area. So our fingerprinting was very
consistent with the originally-drawn acknow edged inpact area,
the baby blue area as it was called earlier today, as was -- we
found here.

And | would like to make it clear, Your Honor, that we
at Newfields who were doing this assessnent of these fingerprints
were working blind. |In other words, those sanpl es were being
collected by CTEH in the field, they were sent to the Loui siana
|ab GCAL that we tal ked about earlier today, who was doing their
-- they were doing their EPA nethod 8015 B in order to generate a
DRO and an CRO concentration for regulatory purposes. That
| aboratory daily posted on an FTP site or a file transfer
protocol site on the Wb, their raw data for those sanples. Al
we knew at that point was that it had a sanple ID. That day or
evening or the next day, it was tough to keep up when you're

doi ng hundreds of sanples a day, but those sanples were gradually
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| ooked at with only our know edge of a sanple identification. W
said it was positive, negative, or equivocal based upon that.

THE COURT: And what's your definition of positive?

THE WTNESS: Positive is -- actually all of those
definitions are clearly and concisely witten within ny expert
report, but if | can renenber, positive is that the chromatogram
exhibits features consistent with Mirphy crude oil or the
weat hered equi val ent of Mirphy crude oil .

THE COURT: Any anount or certain anounts?

THE WTNESS: Any anount. Again, that's another piece
of the working blind. W had no know edge of concentration when
we were dealing with these sanples. Al we knewis that we had a
sanple ID, a |aboratory sanple ID and a fingerprint, and we nade
our classification based upon that irrespective of its |ocation,
which we didn't know and irrespective of its concentration, which
we didn't know.

Qur classification, positive, negative, equivocal , was
sent back to CTEH, who incorporated our results into their
dat abase, which provided for the first tine to us the latitude
and | ongitude of those sanples so that we could put themon a nmap
and figure out where they were. And it was often, as the name of
ny conpany inplies, environnmental forensics, it's often a
nystery. You don't know what you're going to get. It was
satisfying over the weeks that this was done to see that we were

being pretty darned consistent wth our recognition of where oil
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was and where it wasn't. And again, we had no idea where these
sanpl es were when we were naking that assessnent .

THE COURT: Can you explain how the EPA, how you
disagree with the EPA or the EPA disagrees with you and use the
sanme sanpl es?

THE WTNESS: Again, I'mreally unfamliar with what the
EPA did. | think you're asking with reference to the shape of
their area.

THE COURT: R ght.

THE WTNESS: And how their area was defined is unclear
tone. It's ny inpression it was nade nostly on a visua
assessment .  And perhaps nodi fied upon receipt of some of their
10 percent data that they were cogenerating wth CTEH

And there mght be areas where their zone has captured
sone of the sanples that we're finding outside the zone. For
exanpl e, they spread -- they had oil a little bit further west
than CTEH had recognized in their area, and indeed, the
fingerprinting is showing there is oil, in a few |locations at
| east, further to the west. So, in sone senses, this mght
actually be a blending of the two, the EPA area and the CTEH
area, and, again, these are based upon chemcal data generated in
the laboratory. MNobody is naking a judgnent in the field as to
whether that's oil or that's sonme other dark material on the side
of a building or in a soil sanple. S0 in sone ways, this

| aboratory data could be considered nore accurate in where the




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

166

oil is and where it isn't than those assessnents that were nade
largely in the field.
EXAM NATI ON

BY MR M LLER:
Q Dr. Stout, further to Your Honor's point, would you say that
your fingerprinting data is consistent with the EPA i npact zone?
A Yes, | woul d.
Q Let's nove on with your presentation.
A Yes. | think the next slide -- this will, for your benefit,
renove those negatives so you can, for the first time, see only
the positives and where those exist. And, again, |'ll point out
sanpl es outside the area. Sone of these include areas within the
EPA, so that there is a real assessnent here of where the oi
went .
Q | don't nean to state the obvious, but where is your highest
concentration of positives?
A Vel |, highest concentrations of positives is in the
easternnost part of the residential area that we studied. The
Jacob Drive and Despaux area.
Q Is that the area closest to the source of the | eak?
A Yes, it is. Just to remnd everyone, this is the area of
the north tankfarm area, so tank 250-2 was sonmewhere in this
vicinity.

THE COURT: How did you draw the |ine when you see sone

outside of the -- why not include those?
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THE WTNESS: Wl |, again, I'"'monly using -- this yellow
line here is only the baby blue area that has been rel eased by
Mirphy, as | understand, the area in which there is settlenents
to be offered. Wat's shown in blue is, in fact, based upon the
data where the oil is. And the yellow line is the CTEH generated
area that they believed, prior to 6,000 data points, where the
oi | was.

EXAM NATI ON
BY MR M LLER:
Q Just so that Your Honor is clear, you didn't draw the line?
That was sonething that CTEH did, correct?
A That's correct. So I'mjust superinposing that area. The
real data are the blue triangles.

THE COURT: And how far west did your blue show up?

THE WTNESS: The sanple you're |looking at here is the
furthest west, with the exception of one sanple in this area
right there, which is the Mirphy --

MR MLLER Hold on, Scott. Just a point of reference,
Your Honor, that's Paris Road where you cone in fromthe
Interstate comng in from New Ol eans.

THE CORT: | see.

THE WTNESS: So the furthest west sanple that we just
saw on the previous slide, this sanple here, is located right
there. (kay? There is no positives out in any residential

properties here. There is a positive right there. This is a
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stockpil e area that Murphy was disposing of contam nated
materials and occasionally ran tests on sanples there. That's
why we have a positive there. It's not a residence. S0 the
farthest west residential property is right here, which you can
see better on this slide, right here.

| mght also note that we did find positives in this
area, which is the area that the EPA originally excluded but
subsequently included in their area. $So again, the chemstry and
the fingerprinting that 1'mdoing is, in fact, helping
corroborate what the EPA had done in nodifying their origina
zone.

EXAM NATI ON

BY MR M LLER:
Q Ckay. Dr. Stout, why don't you just pick up with your |ast
coupl e of maps that both conbine your fingerprinting results wth
TPH concentrations and explain to the GCourt what that neans,
because those are sone nice slides.
A Ckay. Again, this is that sane slide we just saw. |'m
taking off the negatives so you can clearly see where the oil
was. Now, the next question is, how nuch oil is really there?
And, again, for the first tine, we can use those recapped
screeni ng standards and show, okay, on the next slide, these are
positive Murphy crude oils in soils and sedinments by their tota
pet r ol eum hydrocarbon concentrations. |'mreally breaking it

down over here by DRO and CRO
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And what you can see in the blue triangles here are
these are locations, these are soils and sedinents that contain
Mirphy crude oil. They are positive for Murphy crude oil, and
they contain nore, or a higher concentration, of that crude oi
than the RECAP residential standards. And you can see that the
exceedances are even a much snaller area than the area that had
been inpacted. Again, the area that was inpacted versus the area
that's been inpacted but exceeds the RECAP residential standards.

And the distribution of points on this nmap nakes a | ot
of sense to ne in that the highest concentrations are in those
| ocati ons where nost of the oil inpact -- resided. Lower
concentrations occur in the nore distal areas where less oil got.
So that makes sense.

Q G ahead, I"'msorry, this may be an unfair question, but do
you know how this map, where you have the col ored-in squares,

whi ch indicates above residential RECAP, overlays over the EPA' s
classification of red, orange, and green? Are you able to do
that or not?

A No, I"'mafraid not. That's one map we haven't yet created.
Q Are you famliar with the EPA's red, orange, and green nap?
A Yes, | am

Q And blue. Gkay. Wy don't you finish up, Dr. Stout, by

| ooking at your findings of |ube oil.

A This slide shows in nany of those negatives that | tal ked

about earlier that could be clearly recognized as |ube oil, and
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you mght renenber that fingerprint | showed you earlier is very
di agnostic.

And the lube oil was a very w despread occurrence,

which tells us there is no single source of it. It wasn't
rel eased froma tank somewhere. It was nore |likely than not
rel eased from many sources, nostly autonobiles, | woul d suppose.

And as a result, you've got oil in the inpacted area as well as
beyond the inpacted area that is not crude oil. It's this
| ubricating oil.

V¢ recogni zed other sources of oil that were far |ess
common. There was sone diesel fuel. There was sone unusual oi
that, after hearing sone testinony yesterday about transformners
and so on, that would be consistent with sone of those
fingerprints | saw, not many. But lube oil, far and away, was
t he nost abundant noncrude oil petrol eum encountered out there.

Q What did you find in the lube oil? For exanple, would those
findings indicate, for exanple, a Jiffy Lube type of oil change
station lost the contents of a tank?

A Yes. Wiat's notable on this map, in fact, is that while
it's true there are many instances of lube oil that are fairly

w despread, there is a fairly high concentration of |ube oi
detected at this western area out here. And it was brought to ny
attention that that mght nake sense given the |location of a
Jiffy Lube or sone equivalent type of auto repair facility that

Is at the corner of this |ocation here, which mght nake sense or
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have -- if it lost lube oil, to have spread northward in that
area, giving you a rmuch higher concentration of lube oil in that
area that you see in other areas.

|'ve highlighted on this nap just a few of -- five of
these | ocations do exceed the RECAP standard for CRO, which neans
that there are other sources of petroleum here that mght be,
that will warrant cleanup other than crude oil.
Q Dr. Stout, that's all | have. Thank you.

THE CORT: (O oss.

MR LAMBERT: Excuse ne, Your Honor, |'ve got to find

t he begi nning of ny notes.
CROSS- EXAM NATI ON

BY MR LAMBERT:
Q Dr. Stout, tell nme how you becane involved in this case, if
you woul d, pl ease.
A Sonetime in Septenber, | had ny first contact wth
Dr. Mllner from CTEH about the type of fingerprinting that m ght
be appropriate in this investigation he was conducting. And in
early Cctober, ny firm Newfields, was retained by CTEH to assi st
themin this fingerprinting effort.
Q Wre you also retained by the Frilot firmor not?
A Not until early Decenber, 2005.
Q So the law firmfor Murphy hired MIlner and then he hired
you?

A That's correct.
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Q Do you renenber a situation where you discussed wth, |
think it was A pha Laboratories, not using or not -- the
plaintiffs, M. Kaltofen, not being allowed to use Alpha labs to
do their |aboratory analysis?

MR MLLER | think the recap is hearsay, Your Honor.
| object. It's irrelevant.

MR LAMBERT: It's not hearsay. He was involved in the
conversations, Your Honor.

THE COURT: Let nme hear it. 1'll overrule it.

THE WTNESS: Wuld you repeat the question, please?

MR LAMBERT: Sure.

EXAM NATI ON

BY MR LAMBERT:
Q Tell the Gourt, if you would, please, about your invol venent
with A pha labs, instructing themnot to conduct our sanpling,
not our sanpling, our |aboratory analysis.

MR MLLER: (pjection, Your Honor, assunes facts not in
evi dence.

THE COURT: |'Ill overrule the objection. Let ne hear
you, Sir.

THE WTNESS: Wl I, certainly, we went over this in ny
deposition. And I didn't instruct A pha Wods Hole to do
anyt hi ng.

EXAM NATI ON

BY MR LAMBERT:
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Q Vell, we were using themto sanple, do you recall that?

MR MLLER: (bjection, Your Honor, he's now testifying.

MR LAMBERT: Your Honor, this is inportant. And what
we were doing was, we were using the sane |aboratory --

THE CORT: Wait. He's --

MR MLLER He's testifying, Your Honor.

MR LAMBERT: Let ne ask the question.

THE COURT: Let's ask the question. Al right.

EXAM NATI ON

BY MR LAMBERT:
Q Wul d you please tell the Court what transpired that
prevented A pha Laboratories fromcontinuing to do the |aboratory
analysis for M. Kaltofen?
A What transpired occurred the week of Thanksgiving during
which, | believe, it was a hearing in this matter, at which
point -- | was not present, Dr. MIlIner was present. And during
that hearing, it was revealed that M. Kaltofen was using A pha
Wods Hole | aboratory to generate data. Dr. MIlIner, of course,
knew that Newfields was -- had an alliance wth A pha Wods Hol e
and was al so using A pha Wods Hole | aboratory to conduct
fingerprinting in this matter.

He called nme after that hearing and alerted nme for the
first time that plaintiffs in this matter were using A pha Wods
Hole | aboratory. That day, which was the \Wdnesday before

Thanksgiving, | think, | called our relationship nmanager at Al pha
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Wods Hole and said that it's come to ny attention that there nay
be a conflict of interest that you should | ook into. That phone
call wasn't returned until the Tuesday after Thanksgiving, at

whi ch point we had a conversation about this, and |I said, You
know that we're working on this Mirphy Gl spill that is also the
project that you're calling, he's told ne that they are calling
Chal nette in the laboratory, and it becanme clear to themfor the
first time that this was the sane oil spill.

They had been working under the assunption that there
was 40-sone oil spills in Louisiana follow ng Katrina and that
these were separate incidents, but that, of course, was not the
case. And when | alerted himto that we had a busi ness
arrangenment or alliance with A pha Wods Hol e for al nost
two years. And this type of situation was what we strive to
avoi d.

V¢ don't view A pha Wods Hole | aboratories as a
service provider to us. They are part of our business. W are
separate businesses, but our agreenent that -- like | said has
been in place for nearly two years is that we provide anal yti cal
chemstry consulting to themin the devel opnent of methods that
are appropriate for fingerprinting, which is our business. W
have people in their |laboratory at |east two days a week. They
have a staff that is virtually dedicated to Newfiel ds who happens
to be their biggest client. So there is an arrangenment where we

work together and when it becane clear, they were al so working
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for a party that was in the opposite side of a litigious matter
to Newfields, that's a conflict of interest.

After that initial conversation on the Tuesday
foll ow ng Thanksgiving, | had no nore conversations and no
directions or anything was given to Al pha Wods Hole to act in
any way.

Q A pha Wod Holes told you that we had no objection to them
continuing doing the |aboratory analysis for us.
MR MLLER: Again, Your Honor, hearsay now, and he's
testifying.
THE COURT: | understand the issue. Let's nove on.
EXAM NATI ON
BY MR LAMBERT:
Q D d you instruct A pha Wods Hole | aboratory after they
stopped doing |laboratory analysis for M. Kaltofen and from you,
to change some of the procedures used in analyzing the sanpl es?
MR MLLER Sane objection, Your Honor. | think we
covered it. The two questions in one.
THE COURT: |'ll overrule it.
MR LAMBERT: Thank you.
THE WTNESS: Can you repeat the question, please?
EXAM NATI ON
BY MR LAMBERT:
Q Yeah. DO d you instruct A pha Wods Hole | aboratory to

change sonme of their procedures in their analysis of these
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fingerprints after they were no |onger analyzing those sanples
for both M. Kaltofen and for Newfields or for you?
A |"'msorry, M. Lanbert, but the question doesn't nake sense
tone. | don't understand it.
Q Vel |, you answered it before in your deposition and you told
nme that you did.

MR MLLER  Your Honor, that's not the proper way to
use a deposition.

THE COURT: Let's use the deposition properly, please.

EXAM NATI ON

BY MR LAMBERT:
Q Wiile we are | ooking for your answer, let's go on. Could
you pull up Nunber 10, please.

MR MLLER  You nean his slide nunber 107

MR LAMBERT: H's slide nunber 10.

EXAM NATI ON
BY MR LAMBERT:
Q | don't know how to do this exactly, but could you read this
scale for ne, because | can't, | can't read it. Let's just try

the first one. Between here and here.

A It's zero --

Q Let nme get ny pointer.

A The first value is zero, at the bottom of the scale. The
next value |ooks like it's about 86.

Q And what's the first line over here in your Mirphy exanpl es?
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Zero al so.
And what's the next ?

It's probably 19, 140, a very |arge nunber.

o > O >

Now, if those scales were the same, and you expanded this
di stance to 19, 000 whatever, wouldn't these things kind of
shrink? For exanple, what's that value right there? Wat's that
val ue right there?
A 176.
Q Over here on this scale, where would 176 be, if you'll put
it on that line down there for ne?
A It would be very close to zero.
Q Wiich is where these are?
A That's correct.
Q So what you' ve done here is jimmy these scales so this | ooks
i ke sonething big when, in fact, it look |ike that?

MR MLLER: (bjection to the tone of his question, Your
Honor .

THE COURT: Restate the question, please.

EXAM NATI ON

BY MR LAMBERT:
Q What you' ve done is changed the scale so that these snall
val ues down here |ook like this?
A | would be happy to replot themfor you, if you would care.
The --
Q VWll, | do care.
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A Vll, it's irrelevant when it cones to the fingerprinting.
Fingerprinting is looking at relative distributions. If you want
to argue about where did these conpounds cone fronf
Q | don't want to argue with you at all. Wat | want you to
do is answer the questions.
A At the sane tinme answer, where did these conpounds go,
because if | drop this scale dowh to this |evel, these conpounds
should be through the roof. But they are not there. That's
telling ne --
Q Vell, we're not tal king about --
A -- there is a different fingerprint. You can't take these
out of context.
MR MLLER  Your Honor, he's interrupting the wtness.
THE COURT: Wiit, wait, wait, wait. Just a mnute.

Let's ask questions and you can answer questions.

EXAM NATI ON
BY MR LAMBERT:
Q Doctor, I"'mnot a Ph.D. in organic -- what are you a Ph.D.
I n?
A CGeol ogy .
Q In organic geology, so I'mgoing to have to put M. Kaltofen

back on the stand and do sone specifics with regard to this
redirect, but what I'mtrying to get you to do is to answer sone
questions about the areas that you highlighted. You highlighted
this. You highlighted this. And then you pretended like this
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was sonething very different than this. That's what you did in
your direct testinony.

Now, |'masking you, isn't it true that if the vertica
scales of these two were the sane, and | don't want to get off
Into a discussion about sone other portion of this draft, if
these two areas were the same in scale, isn't it the truth that
this box would | ook just about |ike that box? That's the only
question. Wthout a whole |lot of gibberish, can you --

THE CORT: Cone on, nhow.

MR MLLER  (bjection, again, Your Honor.

THE COURT: VW're inside of a court now. \W're not on
the street talking.

MR LAMBERT: | understand, Your Honor, |'msorry.

THE WTNESS: Wl , your question can't be answered
w thout considering all of the chemcals that are there. You
can't change the scale on one chemcal and choose not to change
it on the other. So ny response earlier is that if | dropped
this scale dowh to this level, and we conpared them side by side,
you' ve got a trenendous anount of sanple here that's not here --
going to be here, and you can't produce that by any weathering
process. You have to explain all the data. You can't pick and
choose and try to explain the presence/ absence of individua
conpounds.

EXAM NATI ON

BY MR LAMBERT:
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Q Just so the record is clear, can you describe for ne the
yel l ow box that you've drawn on Figure 10 and which exhibit is
this? Is it --

MR MLLER It's not an exhibit. |It's just a power
poi nt .

MR LAMBERT: It's a power point and let's nake it an
exhibit, since that's sonething that's going to be referred to in
the testinony.

THE COURT: You have to print it out.

MR LAMBERT: | don't know how to do that. W can print
this out.

EXAM NATI ON
BY MR LAMBERT:
Q Just describe for nme, if you would, please, this area that
you' ve yellowed. Can you describe what those particul ar
conponents are?
A Those are five and six range PAHs.
Q So the record is clear, the five and six range PAHs, which
appear on the left side of this exhibit, vary in scale from those
that appear on the right side of the exhibit, so that it appears
on this exhibit as if that range of carbons are higher in the
right -hand side, where it says natural organics, than they are on
the left-hand side, where it says positive Mirphy crude oil,
correct ?

A | guess | need to hear that very long question again.
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THE OQOURT: The scales are different, is what he's

sayi ng.

THE WTNESS: Yes, we've tal ked about that.

MR MLLER Excuse nme, Your Honor. V¢ have this in our
exhibits as Nunber 77. | did not nove it in earlier but if you
want to nove it in now, |'lIl have to do it jointly.

MR LAMBERT: MNo, | just want to put this one in, if you
don't mnd. |'mgoing to mark as Exhibit 110 another docunent,

whi ch was used in your deposition and it was Stout Nunber 4.
And --
MR MLLER I'mgoing to object to that, Your Honor.
That's one of the exhibits that were withdrawn by the plaintiffs
i n connection with their neeting on yesterday. | think it was
listed as Exhibit 54(a) or 54(b) and ne and M. Penton agreed the
plaintiffs would wthdraw it. It has not been admtted into
evi dence because it has not been authenticated. No one knows
where it came from They had an affidavit. The affidavit did
not match the facts on the picture. That's why they withdrew it.
MR LAMBERT: Your Honor, it's cross. It was used in
his deposition. It has upon it a location which is what is
relevant and particularly a location that was left out of his
graphics, and also denonstrates a very significant point, which
Is the novenent of oil fromtank 250 to a | ocation where it
couldn't have gotten except for being released well before the

di kes, the water went bel ow the dikes.
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THE COURT: Don't we have sone ot her photographs and
things that you could use to show that ?

MR LAMBERT: Not really, because this one is marked by
the witness.

MR MLLER \Well, Your Honor, the problemis, it was
attached to an affidavit that said it was taken in Cctober and
it's inconsistent with --

MR LAMBERT: It's not Cctober. Septenber the 2nd.

MR MLLER No, the picture appears to be in early
Septenber, but the affidavit says, | took in Qctober, and therein
lies the discrepancy. But the plaintiffs didn't respond to that,
but wthdraw it. That's why it was -- it was w thdrawn and not
admtted into evidence.

THE COURT: It's a 901 problem so | need it to be
authenticated before | can admt it. | have to deny the
opportunity to admt it at this tinme.

MR LAMBERT: You can't bring it in, Your Honor?

THE COURT: No. It doesn't pass 901. |It's not what it
purports to be. That's what he says. And he's got sone
affidavit that says at one tine and another tinme, and the date is
critical. MNot necessarily the inmage, but the date. Let's nove
on, Counsel .

THE DEPUTY CLERK: Judge, you'll let this in?

THE COURT: Yes, it's 109.

EXAM NATI ON
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BY MR LAMBERT:
Q Could you call up the graphic that you have --

MR LAMBERT: By the way, we didn't see any of these
power point graphics, either, Your Honor, so we're operating,
once again, on the fly.

THE COURT: |'msensitive to the fact that it's under
cross-examnation. M problemwth that |ast exhibit is that
it's not authenticated. You say one thing, and he says anot her
thing. And so | don't have anybody here saying when they took it
and that was it when they took it. He says it was taken in
Septenber. You say it was taken in Cctober or sonething.

MR MLLER It appears to be taken in Septenber, but
the problemwas it was attached to an affidavit by M. 4 enn
Shuerr who said, | took it in Cctober.

MR LAMBERT: Unfortunately, Your Honor, the man nade a
mstake by a nonth and the problemis, unless Murphy G| was
runni ng out of these tanks and the tank was off location in
Qctober, then it's clearly a mstake in terns of the guy getting
the nonth wong, but --

THE COURT: | understand.

MR MLLER It's just not off of any docunent.

THE COURT: Let's nove on. W have to nove on, folKks.
| made ny ruling. Let's go on.

EXAM NATI ON
BY MR LAMBERT:
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Q Could we go to the location of the positive findings of
Mirphy crude with your little triangles? You see that triangle
right there?

A Yes.

Q Can you tell me, does that indicate a positive finding for
Mir phy crude oil ?

A Yes.

THE COURT: Wuld you orient nme a little bit where that

MR LAMBERT: That's right next to tank nunber 450.
THE WTNESS: If | may say, Your Honor, | believe that
sanple is froma shed that's located in that area.

MR LAMBERT: Wong. It's not, Your Honor.

MR MLLER:  Your Honor --

MR LAMBERT: |It's a soil sanple --

MR MLLER | think we should say it's on the Mirphy
property.

THE COURT: | understand. Were it is, that's all |
need to know. | understand.

MR LAMBERT: There is a big difference, because the
shed --

MR MLLER He can't testify, Your Honor. He's
testifying about sheds and locations. |[|'Il stipulate it's on the

Mirphy property, but | don't think anyone knows any nore than

that, at least in terns of wtnesses.
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MR LAMBERT: This w tness knows, Your Honor. He
testified in his deposition where it was.
THE COURT: Let's inpeach him then.
EXAM NATI ON
BY MR LAMBERT:
Q Do you have any sort of record of where sanple 0510073-10

was taken?

A | can't remenber sanple nunbers like that, |'mafraid.
Q VWl |, do you have a record of it here sonepl ace?

A It's best if you can describe the sanple for ne, | mght
recal | .

Q It's a soil sanple taken inside of the 450 tank --

MR MLLER Again, he's testifying, Your Honor.
THE COURT: Wit, wait.
MR LAMBERT: He asked ne to describe it.
THE COURT: | overrule the objection. Let's nove on.
EXAM NATI ON
BY MR LAMBERT:
Q It's a sanple taken inside of the contai nment dike next to
t he 450 tank.
A The only sanple that was anal yzed fromthat area was an oi
sanple, not a soil sanple.
Q Ckay. The oil sanple was positive for Mirphy crude.
A It's not this sanple.

Q There was another sanple down here also inside the 450 or on
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the row that was negative and it doesn't appear under negatives.
A M. Lanbert, these positives are all of the tier one
screening conducted by GCAL that we anal yzed their sanples and
put theminto those three categories.
Q Can you go to your negatives on the slide, please?
A | can perhaps save you sone tine.
Q No, | would like to see the negatives, if you would, please.
A The data you're |ooking at were generated at GCAL and
eval uated by Newfields as being positive, negative, equivocal .
These have nothing to do with source area sanples.
Q There is a negative right there that doesn't appear on this
chart. The positive appears right there, which is, as we know,
in the 450 field. And this is inportant, Your Honor, and nmay we
approach?

MR MLLER  Your Honor, | have no idea what he's
tal ki ng about .

MR LAMBERT: Yeah, | know. My we approach?

THE COURT: Yeah, okay.

(Bench conference wthout court reporter present).

MR LAMBERT: Your Honor, let ne show the w tness.

THE COURT: Al right.

MR MLLER If he's going to show him a deposition,
Your Honor, he has to ask hima question first.

THE COURT: Tell counsel where you're going.

MR LAMBERT: Page 100 of M. Stout's deposition.
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THE COURT: Just ask hima question. During your
deposition, did I ask you.
EXAM NATI ON
BY MR LAMBERT:

Q Ckay. Let nme do it that way. During your deposition,

didn't | ask you, Ckay, now, | think you told ne earlier that you

found some Miurphy crude oil right here in the 450-2, where you
drew the triangle on Exhibit Stout nunber 4, which is the
docunent | just showed you, Your Honor. And you said, Yes. |
said, Do you agree with ne that in order for that crude oil to
get where you've drawn it, where you've drawn the triangle, that
it had to go over the top of these berns around 450? You said,
don't know if there were, first of all, I don't know exactly the
| ocation of the sanple that | was, that | represented with the
triangle, as a triangle was. So let ne help you and -- help you
out and nmake it real easy. Let me ask you to assune that there
has been no breach reported in the 450 tank area. In other
words, we don't have any holes in that di ke that have been
reported in the -- as has been reported in the 250 area. And he
says, (kay. So let ne ask you to assune that the triangle is
anywhere over there in the 450-2 tank area. Ckay? | don't care
where it is. And he says, okay.

And | said, Just want to know if you agree wth ne,
based on your sanpling, that that Murphy crude oil went over the

top of the berminto the 450-2 area. And he says, again, you' ve
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nmade ne assune that there is no breaches in the dike and that
these pipelines don't provide any conduits and so on.

MR MLLER  Your Honor, I'mgoing to object at this
point. This is not inpeachnent or refreshing his recollection.

THE COURT: | sustain the objection. Let's nove to
anot her area.

EXAM NATI ON

BY MR LAMBERT:
Q Ckay, here we go. R ght here, this is the area that we're
tal king about that has the sanple that's positive for Mirphy
crude. And let's see, what does this say?
A If I could correct you, and if we were to read back ny
earlier answers, they were all correct. The blue triangle, we
were, quote, arguing about earlier had nothing to do with these
source area sanples. That was a sanple from a shed taken,
perhaps even visible on this aerial photograph, outside of the
450 di ked area sonewhere over here, which was indeed positive for
Mur phy .

These were what we tal ked about during ny deposition as
being the source area sanples. This was an oil sanple. It was
not a soil sanple and it was not fingerprinted at GCAL. It was
fingerprinted at Al pha Wods Hole. There's where all of your
earlier questions were inaccurate.

Q Ckay. But A pha Wods Hole, then, found it to be positive
to Murphy crude?
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A Just to clarify, Al pha Wods Hol e doesn't make
interpretations, they provide data to ne.

| found it to be a probable match according to

the nordic (spelled phonetically) test protocol. And if you want
ne to explain that a little bit further, | have additiona

slides.

Q No, | -- what about this one down here?

A That's a nonmatch. That's not Miurphy crude oil there.

Q So we've got this tank |eaking thousands of gallons of crude
oil running down this road, you've got a positive match here and
it's running out here --

A Excuse ne, a probabl e natch.

Q Let me finish. A probable match here and running out here
on this road and you find a spot or at least -- no, you don't.
According to your fingerprinting, this does not match, correct?
A That's correct. That entire exercise is clearly

descri bed --

Q Excuse ne, | don't have a question pending and this is not,
| hope --

THE COURT: Let's say just ask questions, please.

MR LAMBERT: Let's see. Wen we were tal king about
this little triangle, which is in the sane place, whether it's
that triangle, we were talking about this triangle, Your Honor,
because | didn't have this map or this triangle at that point in

tine. Al | had was this one and we're tal king about the sane
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exact locations as the yellow dot.
THE COURT: C(Gounsel , you have to nove on.
EXAM NATI ON
BY MR LAMBERT:
Q Ckay. Vell, in his deposition --
THE COURT: If you don't nove on, you're going to have
to sit down.

MR LAMBERT: Ckay.

EXAM NATI ON
BY MR LAMBERT:
Q In his deposition, in your deposition, | asked you this
questi on.
THE COURT: | sustained the objection.

MR LAMBERT: Well, Your Honor, he said it was a
positive natch.
THE COURT: | sustained the objection. Myve on or sit
down.
EXAM NATI ON
BY MR LAMBERT:
Q How nmany negative natches do you have in the entire eastern
side of M. Kaltofen's zone over here?
MR MLLER I'msorry, by eastern, you nmean east of the
refinery?
MR, LAMBERT: East.
EXAM NATI ON
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BY MR LAMBERT:

How nany negatives do you have?

Two.

How many equi vocal s do you have out in here?

| don't know. | don't know from these naps.

O >» O >» O

There were equivocals that you discussed in your deposition,
do you renenber ?

Yes. Yes. But | don't know the nunber that you're asking

A
me.
Q But you didn't put them on these maps?
A No.

Q

Al you put on these maps were positives and negatives?

Correct ?
A Yes.
Q Isn't it true that you had -- now, when you gave your, when

you did your report, you had 1,574 positives and 432 negatives?
O this slide, you have 430 negatives, so two of those nust have
gone away. And you have 2,008 positives, so you added anot her
three or four hundred. You have, in your report, 2,918

equi vocals. Do you recall that?

A | believe that's -- | don't remenber the exact nunber, but
that sounds about right.

Q You had nore, actually 60 percent of your sanples were

equi vocal ?

A That nunber | do renmenber. It was 59 percent.
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Q Fifty-nine. Ckay. 59 percent. And in your report --

THE COURT: Wiile he's looking at the report, how far
west do the equivocal s go?

THE WTNESS: | can't recall precisely, Your Honor, but
there are certainly equivocals in this area.

EXAM NATI ON

BY MR LAMBERT:
Q In what area?
A This area.
Q Yeah, there is equivocals out inthis area also, weren't
t here?
A There may well be, but | think Dr. MIIner showed the
equi vocal s on maps earlier.
Q Yeah, he did. Maybe we could call one of those up.

THE COURT: Wiere is Paris Road there?

THE WTNESS: It's right there, Your Honor.

THE CORT: | see.

EXAM NATI ON

BY MR LAMBERT:
Q Wuld you agree with ne, Dr. Stout, that the equivocals run
west of Paris Road?
A There are certainly equivocals west of Paris Road.
Q Now, the way I'mlooking at this map in terns of, let's see,
we started with the east. You' ve got a solid line here of

testing that shows positive findings. No, go back to the other
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one, pl ease.

A Fi ne.

Q And then over here, you've got two dots, right?

A That's correct.

Q Now, using counsel's little drawing here, up here, on the
outside of this zone of contamnation, you have two dots. R ght?
A Yes.

Q So the theory of, you test away until you get to a point
where your tests start getting negative, we really don't have
that situation over here on this side, do we?

A Not with the sanples that |'ve |ooked at.

Q Rght. And over here, when you get, let's, let ne ask you
to assune that the edge of this is a street called Del anbert, and
everything with the exception of these few triangles here to the
west is defined by the nunber of dots that we can count here as
far as negatives are concerned. M question is, do you know how
many equi vocal s you have conpared to these negative findings?

A No, | don't Kknow.

Q Wi ch ones of these negative findings represent w pe sanpl es
and whi ch ones represent soil sanpl es?

A | do have sone slides to show that, if you want ne to try to
pul | themup, but |I don't know the nunbers offhand.

Q Wul d you agree with ne that the w pe sanples are |ess
likely to retain concentrations of oil than soil sanples?

A Your question doesn't quite nake sense, because w pes
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weren't even discussed in terns of concentration.
Q Then let's |l eave the concentration out. Wuld you agree
wth nme that surfaces that are nornally the subject of a w pe
sanpl e, where you take a tissue-like device and wipe it on it,
are less likely to retain petrochemcals than soil sanpl es?
A No.
Q You don't agree? Ckay.

Let ne ask you, if you would, please, to |ook at Page 8
of your report.
A | don't have ny report.
Q Ckay, well, you can look at mne. |It's Page 5 of your
report .

THE COURT: dve hima copy, Counsel .

MR LAMBERT: He's got it. He can use mne, Your Honor.

THE COURT: (Ckay.

EXAM NATI ON

BY MR LAMBERT:
Q Now, you ran all the way through your tier analyses, six
sanples; is that right?
A Six residential sanples. VW also anal yzed eight source-area
sanples. And that was at the time of the report.
Q You' ve done nore?
A Yes.
Q How many nore?
A

Approxi mately 150.
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Q But at the tine of the report, you had run six?

A Six, as a neans of denonstrating the nethodol ogy.

Q Ckay. And when you ran the six, only two of them were
positive, correct?

A V¢ selected -- of the six sanples, our intention was to
denonstrate how nore sophisticated fingerprinting could work, so
we collected two positives, one w pe, one soil; two equivocals,
one w pe, one soil; and two negatives, one w pe, one soil.
Again, just as a nmeans to denonstrate how fingerprinting coul d
wor K.

Q | understand. But you didn't decide whether they were going
to be equivocals or negatives before you took the sanpl es?

A They were already classified as one of those three
categories when they were selected for this denonstration.

Q Al right. Let's |look at the addresses. Al of those six
sanpl es on Page 5 of your report, actually, yeah, there is six,
right?

A Yes.

Q Ckay. The first -- all of themare inside of Mirphy's
settlenent zone, correct?

A | believe they were. | think there is five separate
properties. | only see four points on your nap.

Q Vel |, the four points that are on ny nap are actually the
two equivocals and the two negatives. | didn't put the two

positives on there, because |'mnot interested in those right
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NOW.
A Ckay, | understand.

Q Ckay. So inside of the Mirphy settlenent zone in the six
sanples that you ran all the way through their testing, at the
time you did your report, four of them were either equivocal or
negative.

That's correct.

Q And if you give me the addresses, please, of the equivocals.
A 213 Bl anchard.
Q 213 Blanchard. Ckay. |Is it 213 or 28137

THE CORT: 2813.
THE WTNESS: Excuse ne, |'msorry.
EXAM NATI ON
BY MR LAMBERT:
Q 2813. So that's this one right here. Correct?
A 'l take your word for it.
Q And what is that? An equivocal ?
A It was an equivocal soil sanple.
Q So right here, which is three blocks fromthe -- one, two,
three -- no, 1t's four.
MR MLLER (ne, two, three, four, five. You skipped
Lena.
EXAM NATI ON
BY MR LAMBERT:
Q Ckay. Five blocks, which is right in here, fromthe Mirphy
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site on the north side of Judge Perez in virtually ground zero of
this oil spill, you' ve got an equivocal ?
A That's correct.
Q And where is the other equivocal ?
A 2612 Chal ona.
Q 2612 Chalona. Ckay. That's right here. So we're |ooking,
again --

MR LAMBERT: Do you see Chalona, Counsel? Ar | in the
ri ght spot ?

MR MLLER No, it's back this way. GChalona. There
you are, right there.

MR LAMBERT: R ght there, okay.

EXAM NATI ON
BY MR LAMBERT:
That's an equi vocal .

It was an equivocal .

Q

A

Q D d you change it?
A After conducting additional anal yses, yes.

Q After your deposition?

A No. No. It was equivocal when we were selecting it for the
tier two and tier three anal yses, which ultimately showed it to,
in fact, be a negative.

Q Ch, it's a negative. $So, again, so you got an equi vocal

over here and you' ve got a negative right here inside your

settlement zone. Al right?
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What ' s the next one, the negative?
2620 Rosetta.

Q 2620 Rosetta. So that's over in here.

MR MLLER: That's here. R ght on the line.

MR LAMBERT: Well, Delanbert is on the line. | can
remenber that, Your Honor.

MR MLLER: There you go.

EXAM NATI ON

BY MR LAMBERT:
Q You got a negative out here, correct?
A Yes.
Q And then you've got another negative soneplace. Were is
t hat ?
A 3728 Bl anchard.
Q So that's right up in here? |Is that right, Counsel ? MNake
sure I"'mnot -- and just for the record, that's in the northeast
part of the settlenent zone.

So just to review, | need to ook at your report,
Dr. Stout. In the six sanples that you ran all the way through
where you used your technique to fingerprint, and your | aboratory
A pha --

What | used was --

Q Wait, let me finish ny question.
A Ckay .
Q Wen you used your fingerprinting nethod and your
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| aboratory, you got two positives inside the Mirphy settl enent
zone, you got two equivocals, one of which you told ne turned out
to be a negative, and you got two negatives inside the settlenent
zone. Rght? Rght or wong?

A M. Lanbert, you question didn't convey exactly what
happened. |'Ill summarize what happened if you would like ne to.

THE COURT: Hs question is about these six.

THE WTNESS: These six sanples were classified
originally based upon the GQCAL fingerprints that were provided to
us. Inthe tine frame available for producing a report, these
Six were selected to denonstrate how nore detail ed
fingerprinting, tier two and tier three, could inprove upon the
classification of these sanples. And it was only intended to
show different types of sanples, the w pes and the soils from
different categories that how additional data could be used and,
in fact, like you acknow edged, the additional data in tier two
and tier three, which was not what you classified as, ny
technique, it's a published protocol for the correlation of oil
spills, denonstrated that indeed, the two positive sanples were
shown to be positive; the two negative sanples were shown to be
negative; and the two equivocal sanples were shown to be
negative.

EXAM NATI ON
BY MR LAMBERT:

Q So you had four negatives inside there and two positives
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when you got through testing wth your protocol ?
A That's correct.
Q Now, if | could ask you to ook at Page 8. And while you're
| ooking at that, let nme ask you this question. Do you think
crude oil is used for anything froma practical standpoint in a
nei ghbor hood for anythi ng?

MR MLLER (pjection. Vague, Your Honor.

THE COURT: Can you understand it?

MR MLLER He doesn't know what people use --

THE COURT: Well, you know, vague to you nay not be
vague to him

THE WTNESS: No, | can't inagine having crude oi
around ny house, ny house.

EXAM NATI ON
BY MR LAMBERT:
Q In other words, crude oil is not used in the crank case of a
car, is it?
A No.
Q And crude oil is not used as any sort of lubricant. That's
arefined oil, right? Let ne not give you a hard one like that.
Let ne ask you sonet hing easy.
Let ne just ask you, did you assune that every crude

oil that you found in this nei ghborhood cane from Murphy or did
you try to distinguish a crude froma crude?

A V¢ nade no attenpt -- | nmade no attenpt to distinguish
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between crude oils.

Q So everything you found out there in the nei ghborhood that
was a crude, you attributed to Murphy QI ?

A | called it a positive.

Q So you really wouldn't get into any of the sophisticated

bi omarker anal ysis that you would get into if you were trying to
di stingui sh between, for exanple, an Arabian light or a N gerian
noderate or whatever ?

A Not at this scale of fingerprinting. That wasn't necessary.
Q Dd you get to the level three?

A Yes, we've conducted -- | conducted |evel three analysis on
the source-area oils that were studied and the six residences
that we have been tal ki ng about .

Q Ohe of the things that you said about M. Kaltofen had to do
wth -- and I'mgoing to be very brief, Your Honor, and be
finished with this, because | need to put M. Kaltofen on to talk
science, | don't know how -- but you referred to sonething

peryl ene. Do you renenber that ternf

A Yes.

Q Peryl ene?

A Yes.

Q Perylene. Now, you said that a high concentration of parts
per mllion of perylene equated to sone organic naterial ?

A There is multiple publications that referred to perylene as

a particular PAH one of those conpounds on the histograns we had
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tal ked about earlier as being derived -- or a common conponent

and a prom nent conponent in nodern sedinments such as peats.

Q Are you aware of the fact that the source sanple anal yzed,

anal yzed by A pha Laboratories, found the highest concentrations

of perylene in M. Kaltofen's sanple right over here next to the

250 tank?

A You nean the hi ghest absolute concentrations or the highest

relative concentrations? Because that's a distinguishing

feature.

Q Absol ut e.

A That doesn't surprise ne.

Q Good. So you would say that having a high value of absol ute

peryl enes out in the nei ghborhood woul dn't necessarily nean that

it came from peat ?

A Perylene is only one conpound in the PAH fingerprint that we

tal ked about earlier. And as | said earlier, you don't

fingerprint based upon the presence or absence of any single

conpound. Wiat you're looking at is the distribution of those

conpounds.

Q | understand. MNow, you had nothing to do with the draw ng

of this line, did you?

A No.

Q Do you know how that |line was created, the settlenent |ine?
MR MLLER: (pbjection, | think we covered that earlier,

Your Honor .
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MR LAMBERT: |'mjust asking this w tness, Your Honor.
THE COURT: |'Il allowit. Overrule the objection.
THE WTNESS: Only to the degree that it was generated
by CTH.
EXAM NATI ON
BY MR LAMBERT:
Q That would be M. MIIner?
A Dr. Mllner.
Q Dr. MllIner, excuse ne. D. Mllner.

Ddyou think it was appropriate to exclude this whole
area to the east of tank 250 based on those two negative sanpl es
that you took?

MR MLLER: (bjection, Your Honor. He's not the person

who drew the line. He phrased it --

THE COURT: | understand it. You have to rephrase the
question. That's -- it's apples and oranges.
MR LAMBERT: | understand, Your Honor. Let ne try.
And | probably won't do it right, but I'Il try.
EXAM NATI ON

BY MR LAMBERT:
Q Two sanples were taken to the east, correct?

There were nore than two sanpl es taken.

Q VWl |, the two negatives that you saw.
A That's correct.
Q You had sone positives over there?
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A No.

Q Wat's the nore than two?

A There was sone equivocal s.

Q Ah. So there were equivocals to the east as well ?

A That's correct.

Q Do you renenber how nmany?

A No.

Q So you have findings that could have been Mirphy QI to the
east. Could you back this map up a little? | keep pointing to

the margins. Thank you.
Do you know if the equivocals were closer in or further

out than these two negatives that you have posted here?

A | can say with pretty good confidence there was certainly
sone between the two. | don't recall if there was any east,
west .

Q So you had equivocals in here to the east of the plant, but
you don't think quite as far as the two negatives that you had?
A That's ny recoll ection.

Q And you had equivocal s west of Paris Road, you're not sure
how far, but you don't think they went all the way to the
railroad track?

A That's ny recol |l ection also.

Q Now, you took a couple of sanples of swanp grass you told us
about fromthis area right in here, didn't you?

A They weren't grass. They were peat .




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

205

Peat. Swanp peat. That's what you told ne.
That's correct. To be clear, | didn't take them
You asked for themto be taken?

That's correct.

O >» O >» O

Do you know if the swanp peat that was taken from out here
was anywhere near the intentional break that was put in the |evee
that drained the parish after the stornf

A Vel |, anywhere near, yes, they were. ne of them was near
the corner of Paris Road and this area here and the other one was
about a mle to the east. So.

Q Do you know whether or not that swanp peat taken near the

pl ace where the Corps of Engineers blew a hole in that |evee to
drain all of this oil flood out into the --

MR MLLER (pjection, Your Honor. | don't think that
was the objective of the Corp. That's certainly not the facts
that's in evidence in the case.

THE COURT: It's under cross. |'Il allowit.

Overrul ed.
EXAM NATI ON
BY MR LAMBERT:
Q Do you know if any of that peat got any of that oil on it?
A | know it didn't.
Q How do you know that ?
A Because | fingerprinted the peat and there is no Mirphy

crude oil init.
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Q | got it. Just like you fingerprinted the nmaterials right
down here two bl ocks fromthe plant, correct?
A That's correct.

THE COURT: Anything further?

MR LAMBERT: No, thank you, Your Honor.

MR MLLER: No redirect.

THE COURT: You're excused, sir. I'mgoing to take a
10-mnute break here. | have another matter | have to get into.
The Court will take a 10-mnute recess.

THE DEPUTY CLERK: Everyone ri se.

(G f-the-record discussion).

THE DEPUTY CLERK: Everyone ri se.

THE COURT: Be seated, please. | understand we have
sonme housekeeping. Sone nunbers are blank and we need to
w thdraw them is that correct.

MR TERK: Yes, sir. This norning defendant entered
into evidence Exhibits 1 through 100 with the exception of 23
through 54, 77 through 79, and 89 through 93. W inadvertently

failed to identify those trial exhibits, which were intentionally

| eft blank and would like to enter those into the record now.
Those are Exhibits 19 through 22, 56, 64, 66, 80, 82 through 83,
85 through 86, and then defendants al so entered Exhibits 101
through 111, of which nunber 103 was intentionally |eft blank.
don't think there is any objection.

MR PENTON:  No objection.
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MR KRQUSE: Your Honor, just one other housekeepi ng
matter. Defendants objected to the introduction of Keith
Baugher's deposition at trial. M. Baugher has testified |ive.
| don't know whether it's the intention of plaintiff's to produce
that portion of it or not.

MR PENTON: VW're withdrawing it.

THE COURT: |Is that the 30(b)(6) or not?

MR KROUSE: MNo, it's not the 30(b)(6) deposition. It
was an expert deposition.

THE COURT: You can't have themboth. If he testifies
live, you can't have his deposition. The only tinme you can do
that is wth the 30(b)(6) deposition and that's because a
30(b) (6) --

MR KROUSE: So we ask that that deposition be stricken.

THE COURT: Let it be done.

MR KRQUSE: Thank you, Your Honor.

THE COURT: Let's renove the deposition of, who?

MR KROUSE: Keith Baugher.

THE OOURT: Let's call your next w tness, please.

MR MSHANE: Thank you, Judge. Mirphy calls
Dr. Paul Kuhl neier.

THE COURT: Cone forward, Doctor.

THE COURT REPCRTER: Wat is your nane?

MR MSHANE: Patrick MShane for Mirphy, thank you.

THE DEPUTY CLERK: PH ease raise your right hand.
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PAUL DEAN KUHLMEI ER
was called as a witness and, after being first duly sworn by the
derk, was examned and testified on his oath as follows:
THE DEPUTY CLERK: M ease be seated. Wuld you use the
m crophone and state your name for record.
THE WTNESS: Paul Dean Kuhl neier .
THE DEPUTY: Wuld you spell the |ast nane.
THE WTNESS: K-UHL-MEI-ER
THE DEPUTY CLERK: Thank you.
D RECT EXAM NATI ON
BY MR McSHANE:
Q Your Honor, in connection wth the practice that we' ve used
to date in these proceedings, we would like to offer the
curriculumvitae of Dr. Kuhlneier and tender himas an expert in
the fields of surface water hydrol ogy, or hydrol ogy, and forensic
envi ronnment al engi neering.
THE COURT: Any questions?
MR LAMBERT: No, Your Honor.
THE COURT: The Court will accept himin those fields.
MR MSHANE: D d you want that as a nmarked exhibit,
Judge?
THE COURT: Yes.
MR MSHANE: That will be Defendants Exhibit 112.
D RECT EXAM NATI ON
BY MR MSHANE:
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Q Dr. Kuhlneier, we've heard a good bit of very technical
science, and what we want to do is take a step back and tal k
general ly about the storm and how the water got into the
community and how it got out as a pathway of noving Mirphy Ql
around.

| would like to start by asking you sone general
questions about the geography and see if you could explain for
Judge Fallon in very broad-brushed terns how this stormgot into
the community, the storm surge fromthe hurricane.

And with that, if | could just show you, if | could
have the E no, the Google map of the New Ol eans area headi ng

east into Lake Borgne, Judge. You can use your, try to use your

draw ng.
A Ckay .

MR LAMBERT: Excuse ne, Your Honor. | know we're
trying to hurry. | don't want to be obstreperous. Rel evance.

nmean how the stormgot in. VW' re tal king about class
certification.

MR MSHANE: Your Honor, what we want to do is
establish just very shortly how the water is noving in the
community because ultinately that spells out how the oil noves.

THE COURT: I'Il allowit.

THE WTNESS: On the norning of August 29th,
Hurricane Katrina nade landfall. And it came up the MR and

across the northern marshland that | have marked here with this
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very shaky red dot, across the marshland and over the top of the
40 Arpent |evee system by an elevation of nmean sea | evel of
approximately six. It cane over at a, on the order of eight,
eight and a half feet over the top of that |evee on the north
side of St. Bernard Pari sh.
It then travel ed southward toward the M ssissippi
R ver, across the parish until it slamred up against the
M ssissippi Rver |levees that were higher on the south end. It
wasn't high enough, the storm surge, which, wth a total
el evation of about 17 feet, wasn't high enough to top the
M ssi ssippi | evee, so as a consequence, as the flood wave hit the
M ssissippi levee, it then bounced back towards the north and
reached an equilibrium at around sea |level 14, 14 and a half.
Now, for a point of reference, as | just nentioned, the
el evation of these dikes, |levees | should say, along the
40 Arpent are at an elevation of nmean sea | evel of about six.
The toe of that dike has an el evation of about nean sea |evel of
about mnus 2.5. The slope of the |and back towards the
Mssissippi Rver has a total increase in height of about
10 feet. So In other words, the land is sloping fromthe
M ssissippi Rver back toward the 40 Arpent about 10 feet across
the distance of St. Bernard Parish.
W're dealing with a relevant area with respect to the
Mirphy oil spill, the top of the inpoundnments are at an el evation

of about eight or about 2 feet higher than the 40 Arpent |evees,
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| eaving the level of oil or, | should say, the water on the tank
that's at issue that got displayed at about 17 feet.

Now, what happened --

EXAM NATI ON

BY MR McSHANE:
Q Doctor, let ne ask you sonme prelimnary questions about when
the water came over first. To get sonme sense of, you said that
it came over the berm about how hi gh above the berm hei ght ?
A O the order of eight to eight and a half feet the storm
surge was over the top of the northern |evee.
Q Let ne ask, Your Honor, we're asking Chad Morris, who's got
the AutoCAD and the |land survey, to go to the | evee and zoomin
and show us evidence of the storm going over the berm and wth
that | would ask M. Mrris to show us the | evee berm fromthe
Friday photo that has already been used in these proceedings.

And if we could start, M. Mrris, on the far east by the

Nunber 7 punp.

For orientation purposes, Your Honor, | would Iike
to -- I'mnot going to switch on the electronic exhibits just
yet. |'lIl show the witness Exhibit 98 on a board copy, but it's

the sane map that is in, it's in the record as Exhibit 98,
Defendant 's Exhibit 98, and we're going to be tal ki ng about two
punps along the 40 Arpent canal, right, Doctor?

A That's correct.

Q Can you show - -
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A Excuse ne. Actually two punping stations.
Q Correct. Thank you, Doctor. Two punping stations.

Can you show on this map that's clearer than the one
you had up there, show Judge Fallon where are the Nunber 6 and
Nunber 7 punps that we're going to be tal king about ?

A The Nunber 7 punp, sir, is found right here, which would be
just a little bit to the east, and, of course, north of the
Mirphy tank farm

THE COURT: Were is Paris Road?

THE WTNESS: Paris Road, sir, is -- right here. S the
Nunber 6 is on the west side of Paris Road. MNunber 7 is the one
closest to the Murphy tank farm

EXAM NATI ON

BY MR MSHANE:
Q And you were giving us a narrative description of what
happened, when you said that the storm canme over the flood |evee.
Can you show Judge Fallon on this nmap where the 40 Arpent canal
bermis that protects Chalnette fromwater comng in fromthe
north, the nmarshland, the MRAO and Lake Borgne.
A | believe your question is just to show the |and farnf
Q No, on this exhibit that you had, just show himwhere the
40 Arpent is that separates the marsh fromthe comunity.
A The 40 Arpent is this blue line on the very top of the nmap
that bisects the punp stations Nunber 7 and Nunber 6.

THE COURT: And the MRX is right here.
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THE WTNESS: Yeah, this is the MR lis right here. So
the storm came up the MRAD, across the nmarshland, and over the
top on the, oh, on the order of 8 feet on the top of these
| evees, into the parish, but it wasn't high enough to get over
the southern levees in the Mssissippi, so it cane up against the
M ssissippi, and then the wave went back towards the north unti
it equalled out so nuch like a bit of a wave in your bathtub.

EXAM NATI ON
BY MR McSHANE:
Q Wat was the highest wave that you had or storm surge that
you had comng over the |evee?
A About eight, eight and a half feet over the top of the
40 Arpent | evees.
Q And what is the 40 Arpent's |levee's general height from east
to west ?
A Vel |, the approximate nean sea |level top of the 40 Arpent is
about a nean sea |l evel of about six.
So we're talking about a total stormwater column of what ?
B ght and a half feet. Eght, eight and a half feet.
From sea | evel ?
No, no, above the top of the dike.
What ' s the nunber from sea |evel ?
Over 8 feet of water cone over the top of the dike.

Wat's the nunber from sea |evel ?

> O »>» 0O » O >» O

It was about 14, 14.5 feet nean sea level on the top of the
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wave.
Q When you factor in the depth of the noat at the Mirphy tank,
Is that nunber consistent with Keith Baugher's nunber of how hi gh
the water went up outside the top of the Mirphy tank?
A Yes.
Q So you got about 14 feet of water comng into the community.
Conni e, could you show Exhibit 75. It's a series of photographs.
The one that ends in nunber 147.

Al right. Now, you see the bottom picture?
Yes.
What is that?

That's a boat .

o >» O »

Now, that shrinp boat, that shrinp boat was found on

Fl ori da Avenue, and bearing in mnd that it draws considerable

water as she floats, she was able to cone up over the |evee

during this stormsurge and land in the comunity?

A |"minagine that boat, when it was taking on water, probably

had a draw of 4 or 5 feet at |east and, but again, there was

probably 8 feet of water canme over the that dike, so | could see

that thing floating over the top. oviously it floated over the

t op.

Q Gonni e, may we see Photo 141 in that same exhibit there.
There is a considerable anmount of marshland from the

40 Arpent Canal north to the MREO and Lake Borgne, correct?

A Absol utel y.
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Q And does Exhibit 75, Photo 141, depict the kind of organic
material that's brought in fromall of that acreage of narshland
over the 40 Arpent Canal ?
A Yes, | mean, there was a trenendous energy surge in a tida
wave like that, so it brought in thousands of tons. | couldn't
| ragi ne how nmuch it brought in over the boat, into the parish.
Q Now, | want to stay with when the water is comng in for a
mnute. |'ll ask Chad to show us beginning, M. Mrris, if you
could pick up the 40 Arpent |evee down toward the Nunber 7 punp,
and we can | ook at what happened to the | evee as the storm surge
cane over it.

And if we -- first of all, can you tell the Court what
that structure is on the right?
A Yes, sir. The structure Con the right, that's the Nunber 7
punpi ng station, so that's the one that's just to the nort heast
of Mur phy.

THE COURT: R ght here?

THE WTNESS: Yes, sir.

EXAM NATI ON

BY MR MSHANE:
Q And where do you first see, as you nove to the rest there,
damage fromthe storm that is, damage to the 40 Arpent |evee
fromthe storm surge?
A There is a nunber of what | would call partial breaches of

the levees. In other words, it didn't dig it all out to its base
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level , but it dug it out to some depth.

The first one right in here, you can see a couple
hundred feet to the west of the punp station. A large one here
that's clearly noving sone water that's clearly noving sone water
that appears in this particul ar photograph, about six hundred
and, looks |ikes about 650 feet to the west of the punping
station. That one clearly breached as a substantially greater
depth. | think, as | recall |ooking at the photographs, a couple
of nore further down the way to the west.

Q Let ne ask you: M. Mrris, would you blow up the bi ggest
of the breaches that you can see here for the Court to see.

MR LAMBERT: What is this exhibit?

MR MSHANE: This is the same photograph that's been
used on all of the AutoCAD neasures.

MR LAMBERT: Wich is?

MR MSHANE: |It's the photographs on Chad Mrris'
Aut oCAD exhi bit, which is Exhibit 10.

EXAM NATI ON

BY MR MSHANE:
Q And this is Friday, is that right, Friday, Septenber 2nd?
A This is Friday, Septenber 2nd, yes.
Q So we want to, we're going to be exploring, Judge, what
happened to this water as the water cane in on Mnday, and as --
until the oil canme out of the Murphy facility, which, no

surprise, as you believe it would be what?
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A ' msorry?
Q Wien did the oil cone out?
A | would guess, simlar to M. Baugher, early in the day,
very early in the day on Friday, that would be the 2nd of
Sept enber .
Q S if the, if the oil |eak began on Friday, Septenber 2nd,
and this photo is Friday, Septenber 2nd, what does this breach
tell you about the introduced forces on the novenent of the oil ?
A These breaches, of course, were caused by the overtoppi ng of
the levee. The energy in the wave comng over the top of these
earthen di kes scoured out the back side or the interior of the
dikes to different degrees. (oviously these breaches being of
different sizes. And as a consequence, it allowed for flow to
come in fromthe now higher elevation water in the marshland into
the St. Bernard Parish.

Now, specifically with respect to the 2nd of Septenber,
| had the opportunity to chat with the director of the | ocal
| evee district, M. Bob Turner, about how he was operating the
punpi ng stasis over this period of tine. And what he told ne is
on Thursday night, he inspects the |evee systens. And he nakes
the determnation that he's not gaining anything by punping the
Nunber 6.

MR LAMBERT: Your Honor, hearsay.

THE COURT: It's hearsay.

MR MSHANE: Your Honor, he's an expert and he's
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reasonably relied on this information to obtain his opinions.
THE COURT: | overrule the objection. You're right.
703. You nay continue.
THE WTNESS: | can go on?

So they weren't naking any gains with the Nunber 6,
which is down to the west. It was operating. So he decides to
shut it off, and the reason is because the -- he was punping the
water out in the marsh, and it was comng back in through the
breaches so he wasn't gaining. He was using his fuel but
actually we weren't actually gaining any hydraulic change in the
| evel .

EXAM NATI ON
BY MR MSHANE:
Q Let ne stop you right there so we don't |ose a thought.
You're saying that M. Turner told you that on -- that the --
because water was comng in in this breach that we see near the
Nunber 7 punp, that they saw no reason to continue punping out?
A Vell, at least this one. He wasn't specific as to how nany
of the breaches were actually, you know, creating a problem at
the time. So he shut down the Nunber 6 punping station unti
such tine that he made a decision that the water |evels had
receded to a point where the punping station could becone
effective.
Q |'"'mgetting ahead of nyself a little bit. Let's go back

now. You got 14 feet of water that cones over the |levee. What's
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the first scientific hydrol ogic process that begins renoving
water fromthe area of Chalnette? W at happens first?

A Vll, inthis particular case, with the punping stations not
running --

Q O what day, so the Judge knows what we're tal ki ng about ?

A Basically fromthe 1st, that would be Thursday, the 1st, and
the 2nd, until he's kicked on punps, it would be by gravity
drainage. And it would be controlled by the hydraulic influence
of these breaches. There wasn't anything el se punping.

Q You're getting ahead of nme. | want to go back to storm
Ohce the storm stops on Mnday 28th and we're getting into the
29th and you have a colum of 14 feet of water, what's the first
hydr ol ogi ¢ process that begins to reduce that col um?

A Vel |, that woul d be back out in the narsh, so once you've
reached the maxi num storm surge, of course, eventually the
marshland is going to start to recede, and at some point they

al so opened the floodgates on the MRQO.

As | understand, it actually sone of that was eroded
out, so that was creating a natural drainage itself, but it was
augnent ed when they woul d open up the canal gates and increase
that dewatering of the northern narsh.

Q But, Doctor, froma nore |ocalized standpoint, is the first
thing is the water goes from 14 feet down to the height of the
40 Arpent berm by cascadi ng over the back?

MR LAMBERT: (bjection.
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THE COURT: Wiit. He's objecting.

MR LAMBERT: (bjection. Wiat's happened is counsel
can't get the answer he wants, so now he's giving it to the
wi tness, Your Honor. |It's objectionable.

THE COURT: | understand. He's leading the w tness.
"Il sustain the objection. Let's do it another way.

EXAM NATI ON

BY MR McSHANE:
Q From a nore |l ocalized standpoint, not so nuch what's
happening out in the MRED, but what's happening at the 40 Arpent
Canal |evee, how does the water go from 14 feet down to the
hei ght of the |evee?
A It's goes back over the 40 Arpent |evee because that's the
| ow point where the water is going to drain back over the top of
the levee into the | evee fromthe narsh.
Q Al the way fromthe western edge of the |levee to the
eastern edge of the | evee?
A Correct. It would be water flowng like if you overfilled
your bathtub, it's going to flow over the back of the tub, in
fact, in this case, back into the narsh.
Q Ohce the water in the comunity gets down to the 40 Arpent
canal level, what forces are continuing to renove water out of
Chalnette? And let's talk now as we get Tuesday, \Wdnesday,
Thursday before there is any oil issue, what's happeni ng?

A It's gravy flow.
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MR LAMBERT: Excuse ne, Your Honor. W don't concede
that there is no oil issue Tuesday, Vednesday, and Thursday.

THE CGOURT: You can take himunder cross.

MR MSHANE: Your Honor, this norning we introduced an
exhibit, Defendant's Exhibit 111, which is punping station |ogs
from Nunber 6 punp, which you see to the west of Paris Road, and
the Nunber 7 punp, which you see to the northeast of the Mirphy
refinery.

And what we've done, Judge, is we presented a sunmmary
pursuant to the Federal Rules of Evidence 1006 of the punping
station records, which are admttedly difficult and tine
consumng to digest. And in accordance with the rule, we
provi ded that summary to liaison counsel to the plaintiff this
norning to give them anple opportunity to determne its accuracy
and whether it's consistent with the underlying docunents.

THE COURT: Any objection to that?

MR LAMBERT: Your Honor, anple opportunity --

THE COURT: | know you have been in trial the whole
time. V¢ are going to have to do it with 1006. | allowed you to
use the 1006. | wll allowthem It seens fair.

MR MSHANE: |'mgoing to call this, Judge, Defense
Exhi bit 113.

MR LAMBERT: Just as long as the record is clear,
Your Honor, that we've had no opportunity to check the nunbers,

but | understand your ruling.
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MR MSHANE: We've provided these exhibits.

THE COURT: That's right. [It's in.

MR MSHANE: H no pl ease.

EXAM NATI ON

BY MR McSHANE:
Q VW really did get ahead of ourselves a little. Let's go
back. | want to find out, as we're around the storm what you
know is, are you aware that as of the day before the storm the
punpi ng stopped because fol ks evacuated for the hurricane from
the two punping stations?
A Back in roughly the 28th, yes.
Q And did you learn that punping station Nunber 7, the one in
the northeast of the Mirphy refinery, did not start punping again
until Friday, the 3rd of Septenber ?
A That woul d be Saturday, the 3rd of Septenber.
Q |"'msorry, Saturday the 3rd of Septenber ?
A That correct. About 8 o'clock in the norning.
Q And did you learn that on Friday, frommdnight to 6:00 a. m
punpi ng station Nunber 6 was working but at 6:00 a.m, on Friday,
was cut of f?
A Rght. As | nentioned, the -- after the conversation wth
M. Turner and review ng the docunents, the operating |ogs, they
shut it down during the, | guess, you call it the graveyard
shift, shut the punps off at 6:00 a.m on the 3rd of Septenber,
which is a Saturday.
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Q | think we have a context now, Dr. Kuhlneier, for what you
were saying before. The Nunber 6 punp, if it's punping water in
the marsh and it's pouring right back in that breach that we saw
spilling right back into the comunity on Friday, that's not
hel pful in terns of getting water out of the community; is that
right?
A No. Basically what they did is they were punping out from
this site, it was comng back in fromthe west, so they were kind
of setting thenselves up a circular pattern. They were trying to
punp it out, but it was comng back in and then sweepi ng around
and punp it out again basically.
Q Let ne ask you about that circular pattern. O Friday, if
the oil is comng out as of Friday norning, and you said you
| earned from your communi cations wth the punping supervisor that
what he told you ruled out, in your judgnent, any oil comng out
on Thursday, right?
A The water levels were too high at that point.
Q Coul d you explain that to the, Judge, in case in pinpointing
the spill tinme is inportant.
A Yes, sir.

Vel |, we know that the maxi num el evation that the oi
coul d have cone out working off of nean sea |evel --

MR LAMBERT: Your Honor, this is repetitive. And there
was anot her expert that testified about the hydraulics of the

tank. This expert is not an expert in that regard. He's a, he's
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here to testify about the general nature of water novenent in the
communi ty.

THE COURT: Are you qualified to testify about
hydraul i cs?

THE WTNESS: Yes, sir.

MR LAMBERT: A so, Your Honor, it's not in his report
wth regard to the tank issue.

THE COURT: This is really not a critical issue, but
he's already in, so I'll overrule the objection.

THE WTNESS: The maxi num el evation of the oil --
hydraulics. | would be happy to show why that tank floated, if
you woul d |iKke.

THE COURT: That's all right. VW' ve had that already.

THE WTNESS: It was around elevation 4.3. The dikes
are at 6.0. The breach was right around el evation, about .8 nean
sea level. So until that water elevation inside the dikes
dropped to 4.3, it couldn't have happened. W know that .

So we know from at least fromny conversations wth
M. Turner and | ooking at sone of the aerial photography that
goes back to the 31st, that the dikes were -- the water |evels
were too high and M. Turner couldn't nake any headway so he shut
the be punps down.

V¢ know at |east as of |ate Thursday when he nade these
observations, we were well above elevation 4.3 and still punping

comng in. W also know as of about 10:15, the follow ng
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norning, which is on the 2nd, during the overflight is where we
have vi sual evidence of the oil comng out of the tank farm So
the oil release had to have occurred sone time after the evening
of Thursday and 10:15 on Friday norning.

V¢ al so know that to support that also, when you | ook
at the visual evidence, you could see the oil going down
Judge Perez highway and how far had it got by that tine, around
10: 15.

In ny view, it also supports M. Baugher's assessnent
that somewhere around very early in the nmorning on Friday is
probably about the tinme it hit, hit that elevation that woul d
allow the water to start to cone out.

THE COURT: And it's going east or west on the highway?

THE WTNESS: [It's going west, which, | think, at this
poi nt, because they set up at least early on this circular flow,
pull fromthe west, push fromthe south, because if you | ook at
the survey elevations on the road, you know, between the two tank
farns, it's darn near flat. It could have basically gone either
way, so what's going to pull it one way or the other other than
the current? So the current clearly had been setup in a fashion
that would allow it was pulling it to the south and then pulling
it to the west.

EXAM NATI ON

BY MR MSHANE:

Q Let ne see if | can elaborate on that point. Are you saying
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that because the elevation on Judge Perez is relative flat --
MR LAMBERT: He didn't say Judge Perez.
THE WTNESS: No, | didn't.
MR LAMBERT: He said the access road.
THE WTNESS: That's right. The access road was flat.
EXAM NATI ON
BY MR McSHANE:
Q You were originally perplexed about why this oil went down
Judge Perez, weren't you?
MR LAMBERT: (Dbjection. Leading, Your Honor.
EXAM NATI ON
BY MR McSHANE:
Q VWre you perpl exed when you first |ooked at this to |earn
that the stuff went down Judge Perez?
MR LAMBERT: Sane objection.
THE WTNESS: | was.
EXAM NATI ON
BY MR MSHANE:
Q Explain why. W're still on the same point.
A Because, like | said, comng out of the dike, the el evations
really dropped both directions, right? So why wouldn't it, you
know, why did it prefer, | nean, very vehenently go down to the
sout h?
| mean, when we see the photos, it's going south. |

nean, you could just see it very definitively. |It's well defined
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and it's going west and it's follow ng topography, so once it
gets out on to Judge Perez, topography and current drive that
oi l.
Q But did you becone |ess perpl exed when you | earned that
there was a breach that was actually flowng in instead of out on
Friday norning, as we've just shown the judge?

MR LAMBERT: (bjection.

THE COURT: (pjection to |eading.

EXAM NATI ON

BY MR McSHANE:
Q How did the breach that you showed us earlier that shows
water comng into the coommunity affect your original view of what
was pronpting the oil to nove down Judge Perez?
A Basically what that did is that rationalized, in ny view, at
this point in tine this push-nme, pull-you type of effect. It
woul d have hi gher head forces water fromnorth to south, and wth
a punp perhaps going at least for a period of tinme and then shut
off, was pulling it to the west. Wen they shut it off, that
pul I'ing power went away, whatever anmount was it was. And so then
basically the water difference or the velocity that could have
been associated wth the novenent had to sl ow down because you
don't have as nmuch pulling power, and it continue to nove al ong
Judge Perez.
Q This is critical now. Something on Saturday norning

prof oundly changed the induced forces on the novenent of this




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

228

oil, didn't it, on Saturday norning?
A Absol utel y.
Q At 8 o'clock and tell the Judge what that was.
A They cranked on Nunber 7. That punp station runs a thousand
CSF? That's about 450,000 gallons a mnute, so when they cranked
that thing on, it's proximty to the tank farm it turned around
and it started pulling the gradient to the north by northeast .
Q Just visually, if this is Punp 4 at the Dockville (spelled
phonetically) canal, and this is Mirphy facility, it's just to
the northeast of the facility?
A Sir, it's the Nunber 7 that we're working wth.
Q Here and here. Just to the northeast of the facility.
A Yeah.
Q Yesterday you heard M. Bruno asking the OBrien's fellow a
nunber of questions: M/, what's this oil doing just to the east
of the containnent dike and just to the north of the contai nment
di ke? Does the fact that the Nunber 7 punp had been turned on
explain that?

MR LAMBERT: Excuse ne, Your Honor. GCounsel is
| eadi ng.

THE COURT: You are leading. Let's be conscious of
t hat .

EXAM NATI ON

BY MR MSHANE:

Q Wuld the fact that there is a now an induced force pulling
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to the northeast as of Saturday norning inpact the novenent of
the oil fromits initial novenent down Judge Perez, and if so
how?

THE COURT: That's another |eading question. Wat if
anyt hi ng causes.

THE WTNESS: Wl |, the punping, when they cranked on
the punping station, of course, that becane the prom nent pathway
that was pulling water in this comunity in that particul ar
| ocati on.

So instead of the mld gradient fromthe breach comng
to the south and down the west, they cranked on that |arge punp
station and so that now drags the water to where it typically
went under nornmal conditions up and out to the northeast, and the
natural topography drains to the north along the streets into the
canal s.

MR MSHANE: Judge Fallon, we had a satellite
phot ograph that we gave to the plaintiffs earlier. W asked
M. Lanbert earlier to agree to its admssion. VW& gave it to
themin the docunent production. And as | understand it, we have
an agreenent .

THE COURT: kay. [|'Il admt it. Wiat's the nunber?

MR MSHANE: This is going to be Exhibit 114.

LAMBERT: Do you have a date for that?
MSHANE: Yes, it's dated on that.

2 5 %

LAMBERT: And the date, please?
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MR MSHANE: 9/3/05.
EXAM NATI ON

BY MR McSHANE:
Q Do you see the punp working on here, that is, the Nunber 7
punp that you've just described?
A Yes, sir. It's right here on the center north part,
northern part of this photograph.
Q And can you tell fromthe -- can you see the plunme fromthe
punp?
A Absol utely. You can obviously, a very clear, large tai
water effect here.
Q l|"mgoing to show it to the Judge in a mnute because up on
the screen it's not clear. Judge, you have it on your TVW.

THE COURT: Wiere is the plant?

THE WTNESS: The plant -- there is the tank at issue
right here, sir.

EXAM NATI ON

BY MR MSHANE:
Q So you can see that this punp is working on the 3rd. And
you described its capacity, right?
A Yes, sir. A thousand CFS.
Q Wat's the relative capacity of that punp versus the
Nunber 6 punp, which is nore than two mles to the west of the
facility?

A They are the sane size.
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Q ' mgoing to show you now Exhibit 115 and represent to the
Court that this is a satellite photograph taken on the 8th of
Septenber, which is five days later, but et nme ask you first
whet her you see, Dr. Kuhlneier, that in the Septenber 3rd
phot ograph there is still considerable inundation in the
residential comunity and near the punp?

MR LAMBERT: (Dbjection. Leading.

THE COURT:  Sustai ned.

EXAM NATI ON

BY MR McSHANE:
Q Wul d you describe the inundation in the residential at
I ssue to the west in the photograph of Septenber 3rd?

MR LAMBERT: (Dbjection. Leading.

THE COURT: Wiat does it look like to you, sir?

THE WTNESS: It's pretty well flooded north of
Judge Perez.

EXAM NATI ON

BY MR MSHANE:
Q Now, |let me show you Exhibit 115, which is five days |later,
and can you describe what's happened in relative terns to the
floodwaters that you were just |ooking at on Septenber 3rd?
A They have been able to drain the parish.
Q Al right. Look at the punp again, that is, Punp 7, and

describe to the Court what you see there on the berm side of the

punp.
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A O the bermside here is what you're asking?

Yes.
A R ght there? You have sone renaini ng ponding behind the
punp.
Q Do those two phot ographs | uxtaposed indicate any directional
i nfluence that this punp has brought to bear on the water colum
and oil in the vicinity?
A The punp station pulls the water fromthe community to the
north by northeast along the roads and into the canals, to the
punp station.
Q | want you -- I'msorry, Doctor. | want you to |look at the
EPA map that, because we're using two exhibits at a tinme,
Your Honor, we've just clipped it over here on your board. But
for the record we are showing Exhibit 9 -- |'msorry, Exhibit 58,
and what you've described, Dr. Kuhlneier, is before the Nunber 7
went on a direction down Judge Perez and when Nunber 7 went on,
general novenent of the oil back toward the Nunber 7 punp; is
that right?
A Correct .
Q O the EPA map what we see is a red area that depicts the
heavi est inpact or the nost oil on hones and residences. |s the
shape of the red down Judge Perez and back up to the nort heast
consistent with the change in induced forces that you have
descri bed between Friday when Punp Nunber 7 was not on and Fri day
when Punp Nunber 7 was on?
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A That in conjunction wth the various differences in the
street levels so the topography by street. The very streets in
this community changed. Sonme were higher than others; some were
| oner than others. That's why oil goes down sone streets, and it
wasn't found in other streets.

Q There other induced forces on Friday and Saturday besides
just Punp 6 and 7. Have you heard descri bed any other induced
forces besides those punps?

A Yes. The Corps actually engineered a breach further to the
west that they finished in at about 10:00 a.m on Saturday, the
3rd as well, in an effort to help speed up the drainage of the
pari sh.

Q Wen was that cut nade?

A They finished it around 10 o'clock in the norning on the
10th, Saturday. |'msorry, on the 3rd -- Saturday, the 3rd.

Q Rght. Your Honor, I'mgoing to save tine by asking the
question this way: You've reviewed the Friday and Saturday

phot ographs in M. Mrris' AutoCAD to confirmthat on Friday, the
man- nade engi neered cut in the bermwas not there, but on
Saturday it was?

A That's right. And | also confirned it with M. Turner.

Q Now, can you explain in relative terns how nuch water is
noved through Punp Nunber 7 conpared to an engineered cut |ike
that which was done just to the east of Paris Road on the

40 Arpent Canal |evee?
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A And, of course, the engineered cut is going to be based on
the anount of head that you have got to go through it, and there
IS a passive gravity drainage, so as a consequence, those punping
stations would have a nuch higher influence of draw ng power than
wth the natural drainage like that.

Q Véll, wth the nain induced forces for renoving out of water
out of Chalnette, as of the tine there was any oil comng out the
Mirphy facility, are what? |'mjust asking you to sum up what
you' ve tal ked about .

A It's a sumof gravity drainage and the induced head --

I nduced drai nage brought on by the punping stations when they
were brought on.

Q Doctor, in terns of efficacy of the ability to drain, like
either one of these punps or this engineered cut to pull water
towards it, is there a concept in hydrology, is there a
recognition that there are cones of influence for these kinds of
drai ns?

A Sure. Absolutely.

Q If I were to ask you to assune that this red line at the top
here is a rough sketch of the 40 Arpent |evee, wth Nunber 7, and
"Il do Paris Road -- this is not to scale, Your Honor -- the
man- nmade breach and then Nunber 6 out here sonmewhere, with the
Mirphy facility to the north, slight northwest of Nunber 7 --

['1l just put three tanks -- can you hel p the Judge understand

conceptual |y the cone-of -influence, the sphere-of-influence
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noti on when it conmes to induced forces for renoving water froma
comunity like Chal nette.

A Ckay. Wll, the /PAUFRPSpunps are like a punp in your well;
they have a pulling power. So as a consequence, this

particular -- say we have a punping station here and we've got a
punpi ng station here and we've got this engi neered breach, the

I nfl uence, using lines as what we call flow lines in engineering,
it's going to influence out some distance radially away from
where the cut is or the punp. But since this is a whole |ot

| arger and nore influential than this punp, it's going to have
broader flow lines, nore intensive pulling power fromthe punp
station.

The farther you get away fromthe punp station, the
less influence it's going to have. So as a consequence, the punp
station from Nunber 6 is going to be far less influential on a
Mirphy tank farmthan would be Nunber 7 that's imrediately to the
nor t heast .

THE COURT: D d anything that you saw i ndi cate any
debris in either the cut or the punps?

THE WTNESS: No, not in there. Were |'ve seen
evidence of the debris is that the 40 Arpent gets clogged up here
down Paris Road for reasons |I'mnot sure. They put it
underground and there was a large debris pile there, so that no
doubt probably cut off the westerly influence of sone extent or

plugged it up to sone extent fromthe Nunber 6, but | haven't
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seen any evidence of plugging problens fromthe Nunber 7.
EXAM NATI ON

BY MR McSHANE:
Q So if | understand what you just said, geographic proximty
to, let's say, sonething |ike the Mirphy release, is one rel evant
| ssue in assessing which punp plays a nore inportant part?
A Absol utel y.
Q Rght. And then the second thing can be construction or
engi neering inpedi ments which you just touched on. |Is there --
let me ask you to | ook at Exhibit 98 again, and can you show t he
Judge what you nean. The 40 Arpent Canal, when it hits Paris
Road, sonething happens to it, doesn't it?
A At Parish road?
Q Yeah.
A As | just nentioned to him they put it underground. And so
you can see right here. And | had a chance to see phot ographs
that show where -- in fact, there is still a fair anount of
debris out there at the western edge of it before it goes
subgr ade.
Q So in addition to engineering inpedinments by culverts and
geographic proximty, what about obstructions between, let's --
these are -- I'mcalling theminduced forces, but is the ability
of an induced force such as, let's say, Punp 6 to nove sonething
i ke the Murphy spill toward it?

THE COURT: Just a mnute.
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MR LAMBERT: Your Honor, he just keeps |eading the
witness and | don't want to slow down this proceedi ng, but I
can't just sit here and let counsel testify.

THE COURT: Sustai ned.

EXAM NATI ON

BY MR McSHANE:
Q What i npact does the residential neighborhood itself have on
the efficacy of any of these punps?
A Vell, like we were tal king about the bl ockages on the pipe,
so to are -- would the entire community represent resistance to
noving forces. Like putting large rocks in our bathtub and
pulling on the drain, there is going to be much nore resistance
to noving that water through the hones and through the community
itself.

So as a consequence, the effectiveness of these punping
station is also affected by the, in particular with this kind of
water init, by trying to pull the water through, around, or
hopeful | y around nostly, the hones and towards the punping
station.

Q Now, sonething you shoul d cover now, Doctor, before your
Cross-examnation, were you operating under the assunption
originally that Nunber 6 was a nuch bi gger punp than Nunber 77
A Yes.

MR LAMBERT: (Dbjection, again, Your Honor. It just

keeps happeni ng over and over.
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THE COURT:  Sustai ned.
EXAM NATI ON
BY MR McSHANE:
Q Have you changed your view over time, Doctor, about the
relative strength of Nunber 6 versus Nunber 77?

MR LAMBERT: Sane thing, Your Honor.

THE COURT: |'Il allowthat. G ahead and answer.

THE WTNESS: Wen | nade a sight visit here earlier in
the week, | noticed that the Nunber 6 | ooked to be about tw ce
the size of the Nunber 7. Well, actually it's a dual station.
They have two stations at that same |location. They call themthe
Nunber 1 and the Nunber 6. The only punping station that was
operating during this period of tinme was the Nunber 6.

EXAM NATI ON
BY MR MSHANE:
Q How do you know that ?
A | talked to Bob Turner, and | reviewed the aerial
phot ogr aphs .

MR LAMBERT: (bjection. Hearsay with regard to that.
You' ve got two punps with equal capacity, and if you look at a
phot ogr aph, how can you tell whether one or the other is
contributing to the foanf

THE WTNESS: | got |ogs.

THE COURT: Wit just a mnute. That's argurent. |'I]|

allow it because he's testifying as an expert w tness.
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EXAM NATI ON

BY MR MSHANE:
Q Your Honor, |'m showi ng you again Defense Exhibit 113, which
Is the 106 summary of the punping station records.

Dr. Kuhlneier, we left off here sort of on Friday, that
I's, the 2nd when Nunber 7 wasn't punping, and you gave sone
testinony about punps going back on on Saturday. What does this
show you about Nunber 7 continuing to work right on through the
ni ght ?

V' ve already shown that picture, Your Honor, of the
satellite photo of what it |ooked |ike on the 8th.

What do the records indicate about the use of that
punp?
A The Nunber 7 kept working until the parish was drained.

THE COURT: Anything further?

EXAM NATI ON

BY MR MSHANE:
Q Based upon all of the evidence that you've seen and the
testinony that you've heard, what is your expert opinion as a
hydr ol ogi st and an environmental engi neer about which induced
force, once this water was hemmed in by the | evees, the
M ssissippi Rver levee and the 40 Arpent |evee, what induced
force played the nost significance force in noving oil over the
wat er ?

A It depends on the period of tinme.
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Q Oh Sat urday.
A Oh Saturday. Before 8:00 a.m on Saturday it was gravity
forces. After 800 a.m on Saturday, when the Nunber 7 punp
station kicks on, it was that Nunber 7 punp station.
Q VW've -- I'"'mnot going to go over the Baugher stuff. You
said at the beginning of your examnation, you explained to
Judge Fallon why the 4.3 feet nunber above that, the the
hydrostatic --

THE COURT: Don't testify, Counsel .

MR MSHANE: |'msorry.

THE COURT: Anything further?

MR MSHANE: Yes, Judge.

EXAM NATI ON

BY MR MSHANE:
Q The 4.3 figure that you gave us earlier, is it physically
possi ble within the sciences of hydrol ogy, physics, or civi
engi neering for the oil to float over the water to an el evation
hi gher than 4.3?
A No. No, it's not.

MR LAMBERT: (bjection, Your Honor. Again he's
| eadi ng.

THE COURT: That's not leading. I'Il allowit.

EXAM NATI ON

BY MR MSHANE:

Q D d you review all of the photographic evidence provided in
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connection with the -- strike that.
D d you review the drive-around done by O Brien's group

that showed the staining of the oil all up and down Judge Perez?

A | did. And | also reviewed the photographs that M. Baugher
had and others that all conpare and support the elevation | just
nment i oned.

That's why the 4.3, sir, is so critical. Wen you | ook
at the calculation, is one thing, but it's backed up by visual
evidence frommultiple arenas, that is to say, the aeria
phot ographs, the stain line that you see all along Judge Perez,
the stain line elevation that you see inside the conpoundnent,
the stain line that you see on the tank. They all match within,
you know, a reasonable degree of variation.

Q D d you review the photographs in M. Baugher's report that
showed stain lines on the inside of the berns along the
cont ai nment di ke?

A Yes, sir.

Q |"msorry, did you say that, Doctor?

A Yes. Yes, sir, | did.

Q Ddyou -- let me see if we can't get to the heart of the
matter here. Gonnie, may | have Exhibit 16. Let ne -- can you
see that on your screen, Judge? It's alittle faded on you.

Let ne ask you, based on your review of the entire body
of evidence in this case, listening to the testinony, is it,

within the field of hydrol ogy and environnmental engineering,
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physically possible for the Murphy oil to have extended out to
the green dotted line boundary that's the outernost boundary
depicted on this draw ng?

MR LAMBERT: Excuse ne, Your Honor. | need to object
because that's an all -enconpassing sort of question, and |
thought that his -- he was offered as hydrol ogist. Now we've
clipped in environmental engineering.

THE COURT: Well, let's limt it to hydrology. As
hydr ol ogi st, can you explain that.

THE WTNESS: | can explain it. But that area, there is
no physical way that that oil could have got there, and | think,
again, as | nentioned, the elevation of 4.3 is critical because
the oil isn't going to go anywhere where the elevation is any
hi gher than the nmean sea level of 4.3, which is also why it
stopped at Del anbert because the elevation rises to a point where
it can't go any farther west.

EXAM NATI ON
BY MR MSHANE:
Q Al right. Dd you review the elevations on, |'mnot going
to pull it up because | know we want to get done. D d you review
the elevations on Chad Mrris' shot elevations on his Aut oCAD?
A Yes.
Q And that confirned an el evation issue was a reason for the
oil to stop at Del anbert ?

A And it also explains why we have a figure of oil that goes
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to the south, because those few streets, the slope goes, you
know, from back towards the south, and that's where those first
few streets, you've got sone oil init.

And it also explains the -- to the good degree sone of
the diagrans that the fellow M. O Brien had and where they found
oil and where they didn't, because when you lay that on top of
topography of the streets, it's flowng dow the streets that are
t he | owest .

To me, you know, that's why | assunmed you were
collecting all these chemstry sanples because the disparate
nature of the oil is going to seek it lowest level. So literally
on a street-by-street, block-by-block basis, the oil is going to
nove to follow the hydraulic influences that's noving it.

Q For instance, Dr. Kuhlneier, near this St. Marks School | ust
to the south and west of the school do you see on the EPA nap,
Exhibit 58, that there is sort of an anonal ous heavy area there?

MR LAMBERT: (bjection. Leading. Your Honor, it
doesn't hel p when he goes back and asks another question after
he's asked a | eading question. Coviously the doctor knows what
he wants.

THE COURT: You know how to ask questions, Counsel .
Let's ask the questions.

EXAM NATI ON

BY MR MSHANE:

Q Rght. |Is there -- the concept that you've just explained
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about elevation controlling where the oil goes, did you review
el evation data around the Saint Marks School that bears on that?
A | did. And as | nmentioned, it turns out that that area was
a lower area. And as is this finger that you see in the red, if
you | ook at the topography of that street happens to be |ower, so
when it came out, sone of it, rather than goi ng down Judge Perez,
caught the slope and went down to the south along those two or
three streets there that, where you see nmarked in red.

Q Probably got away from asking you about --

A VW have a really good aerial photo that just illustrates
exactly how the oil went, because it noved in a very defined
fashi on down Judge Perez, and you can see fromthe aerials that
wherever there would be, like, a |low area you can just see, you
can see the pools, and it follows the topography accurately.

MR LAMBERT: Now, Your Honor, | have an objection
because no question is pending, and | have an advocate on the
stand.

THE COURT: It's getting late, folKks.

MR LAMBERT: Plus it's getting late.

MR MSHANE: |'mgoing to finish up.

EXAM NATI ON
BY MR MSHANE:
Q D d you revi ew phot ographi c evi dence al ong Judge Perez that
provi ded any support for your view that elevations natter?

MR LAMBERT: (Dbjection. Leading.
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THE COURT: |'Ill allow that one.
THE WTNESS: The oil followed the topography.
EXAM NATI ON

BY MR McSHANE:
Q Let's see if we can sumup. |I'mgoing to ask you to | ook at
the blue line on Exhibit 16, which was the -- which is the
current Marco Kaltofen line, and ask you whether within the field
of hydrology there is any scientific basis for concluding that
Mirphy oil extended out to those boundaries?
A Absol utely none.
Q And then if you can cone in one fromthere, I'Il ask you to
| ook at the next line, which |looks like a hot pink |line, which
was an earlier Kaltofen boundary. And I'll ask you: Based on
all of the evidence that you reviewed and the testinony you
heard, is there any basis in the field of hydrology to concl ude
that the Mirphy oil went out that far, that is, to the pink [ine?
A No, sir.
Q And | wll ask you the same question about the EPA |ine
which is the red |ine?
A W're starting the get close. The western side of this
physically is Del anbert .
Q And you understand the Mirphy line -- what about the Mirphy
line, the pink line, I'msorry. The powder blue shaded area, the
same question about that.

A Powder bl ue?
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Q |'msorry.
MR LAMBERT: | don't even know what that question is,
Your Honor .
EXAM NATI ON
BY MR MSHANE:
Q ['Il clarify it. Let me ask you what your view is of the

Seat ech (spelled phonetically) gold Iine on Exhibit 16 wth
respect to whether, based on the evidence you reviewed, wthin
the field of hydrology, there is a basis for concluding that
Mirphy oil went to that boundary?

MR LAMBERT: Excuse ne, Your Honor, |I'mobjecting to
the Seatech gold line because |'ve never seen that configuration
bef ore.

THE COURT: What is that?

MR MSHANE: That's the Seatech positive crude oil test
boundary that has been on this exhibit that the plaintiffs have
had since the exhibit conference.

THE COURT: This is the first witness |'ve heard ask a
guestion about Seatech. Wiere is your |ine?

MR MSHANE: My | have a mnute, Judge.

EXAM NATI ON
BY MR MSHANE:
Q D d you formulate an opinion about where a line is, if one
coul d be done?

A Al ong Judge Perez as far west topographically any oil could
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have got is Delanbert Street, right. To the south, it's
predomnantly, |I'msorry, Judge Perez except for particularly
along the eastern side there was a couple of streets that dipped
to the south, and in fact, the chemstry is showng, in fact, it
as well as the aerial photos show the oil there as well for a
period of several bl ocks.

THE COURT: Wiat effect, if anything, would w nd have on

THE WTNESS: Wl I, not nuch. In fact, very little in
the particul ar case because by the tinme that the oil cane out of
that tank, the wi nds were back down to, you know, nornal, two or
three neters per second, nornal |ight w nds.

P us, recognize that when -- where they take the
wnd elevation was at 10 neters, 30 feet above the ground, and
the winds near the ground, of course, are lower than what they
woul d be at higher elevations, so the influence of w nd was
mninmal in the case.

In fact, that's well illustrated when you zoomin on
the photographs. It literally is just follow ng the street.
Wen it turned north, even if you ook at these areas, those
areas are not covered uniformy. They are, you know, sone
Streets are going to have it and sone didn't. Like this, you
know, like M. Zornes didn't have sone in the mddl e of that
area.

THE COURT: Thank you. Anything el se?
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EXAM NATI ON

BY MR MSHANE:
Q Just about Ben Badon's preferential pathway nap that
M . Badon showed yesterday. You heard M. Kaltofen tal k about
preferential pathways being inportant in his thought process
about where the oil went yesterday?
A Yes, sir | did.
Q Dd you -- were you in the courtroom yesterday as an expert
taking in the testinony when Ben Badon said that he tested only
public areas?
A Yes, | was here.
Q Wiy is that an inportant piece of the puzzle in figuring out
where the oil went? In other words, if we only want to know what
properties are affected, what's the significance of M. Badon
seeing certain preferential pathways that he testified about ?
A The streets are lower than the yards. The streets are the
natural drainage. You're going to put your house above the
Street so your rainwater runs off your yard into the street. So
simlarly, the oil is going to prefer to nove down. | would al so
nention there is less resistance to fl ow down open channel s than
It 1s across areas where it is bunping into inpedinents.

MR MSHANE: Thank you, Dr. Kuhl neier.

THE CORT: Any cross?

MR LAMBERT: Thank you.

CROSS- EXAM NATI ON
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BY MR LAMBERT:
Q Dr. Kuhlneier, do you recall ny asking you if you agreed

that this tank ruptured on the 29th, which was the day of

Katrina?

A No.

Q You don't renenber ?

A Unh-unh (negative response).

Q Do you know when the tank ruptured?

A Wien the tank ruptured?

Q Rupt ured, not |eaked, ruptured.

A th. It would have been sonetine during the storm surge, the

rising armof the hurricane forces.

Q So that happened on the 29th, right?

A | would inmagine it happened sonetine on the 29th, yes, sir.
Q So you would agree with ne that when you described this
water comng across the 40 Arpent Canal |evee and washi ng across
St. Bernard, banging up into the |evee along the M ssissippi

R ver, and then washing back in the other direction, that that
event is |likely what caused tank 250-2 to float and rupture?

A What caused tank 250 to rupture is that the hydrostatic
pressure on the outside of the tank was hi gher than the inside.
The hydrostatic pressure at the bottom of the tank was probably
on the order of about 7.3 psi and the inside was on the order of
about 3.3 psi, so the pressure on the outside was nore than tw ce

the inside, it floated and di splaced the tank.
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Q And that's because it was only filled with 40,000 gall ons,
40, 000 barrels of crude?
A That's right.
Q And the tanks next to it didn't float, did they?
A No. It didn't appear to ne that they floated.
Q And do you know whether or not the other two tanks that
floated in the field were also |oaded with [ess than 30 percent
of their capacity?
A No, sir, | don't.
Q You do know that, or maybe you don't, that the storm
preparation requires a 30 percent |oading?
A That's sonething | woul dn't have any know edge of.
Q Ckay. Now, just froma timng standpoint you woul d agree
wth me that the floating of the tank occurred during this storm
surge event, rising water, when the hydrostatic pressures were
different as you described them I|ike on the 29th?
A Yes, sSir.
Q Now, |l et nme ask you to take a ook at an aerial photograph
whi ch was taken on the 30th, and | think it's one of a series of
three that were taken on that day, which is the day after
Hurricane Katri na.

UN DENTI FI ED SPEAKER: |If you could wait just a mnute.
The video went down when we plugged it in.

MR LAMBERT: 1'll go to sonething else. That's why I

use the posters, Your Honor.
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EXAM NATI CN
BY MR LAMBERT:
Q Let ne ask you to assune that west of all of this is the
I ndustrial canal. Are you famliar wth the Industrial canal?
A | was nade famliar with it earlier today.
Q W're going to have conflicting issues here. Can | get the
ELMO whil e waiting?
THE COURT: You've got it.
EXAM NATI CN
BY MR LAMBERT:

Q For reference, this is Paris Road, correct? Correct?

A 'l take your word for it.
Q Vel |, don't do that because |I'mnot going to take your word
for it, so.

Al right. So this is Paris Road.
Al right.
Do you agree with that?
Wll, | nean, yeah, | think you're right.
And this is the 40 Arpent Canal , right?

Yes.

o »>» O >» O >

Now, you've testified about the MRAO, and this is the

I ndustrial Canal. Are you famliar with that?

A | said no.

Q No. Let me ask you to assune for a mnute that there was a

rupture in the Industrial Canal which created a hydraulic head in
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a westerly direction for this whole area. Mich larger than --
THE COURT: An easterly direction.
MR LAMBERT: \Westerly. Wst. A westerly. DOd | say

east? |'msorry.
EXAM NATI ON
BY MR LAMBERT:
Q In a westerly direction, nuch larger than either of these

punps that you discussed or the breach in the |evee. Just nake
that assunption. Wuld that create a westerly novenent of water
in this area?

MR MSHANE: bjection, Your Honor. It's an inproper
hypot heti cal because it |acks foundation. The witness -- the
plaintiffs are done presenting evidence. They don't have any
evidence of that, so it's utterly w thout foundation.

THE COURT: | wll overrule the objection. ['ll allow

THE WTNESS: To the extent that what you're descri bing,
M. Lanbert, would have created a gradient that woul d have been
preferred or additionally pulled to the west, and that woul d be
true.
Q Now, let nme ask you to take a look, if you would, please,
for a mnute at the begi nning stages of this docunent that was
provided to us today. The 28th is the day before, the day before
the hurricane, or the day of the hurricane, correct?

A | think it was the day before.
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Q Day before. No punping on the 1st, on the 2nd, correct?

A That's right.

Q And this is for Punping Station 7, which is the one that is

closest to the plant?

A That's right.

Q Ckay. And during that period of tine, which is unknown on

the 28th, obviously unknown on the 29th, because it's not on

here, then we've got the 30th, which is not on here, and then

we've got the 31st which not on here, and then we finally have

the 1st, and we know that on that day Punping Station Nunber 6 is

operating from2:00 in the afternoon to 10: 00 at night and then

we know it's operating on the 2nd from mdnight to 6:00 in the

norning, for 6 hours, and then they are both operational on the

3rd approxi mately the sane nunber of hours, give or take an hour.
Now, is it fair to say -- well, first of all, do you

have any informati on about Punping Station Nunber 6 on the day of

the hurricane or the two days follow ng the hurricane?

A Vell, | believe we have the operating records for those

dat es.

Q D d you review thenf

A Yes.

Q And was Punp Nunber 6, Station Nunber 6 operating?

A It was operating sonme of that tine between the 29th and the

first, yes.

Q And what about Nunber 77
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ND.
Not operating?

Ad | verified that with M. Turner as well.

o >» O »

So for four days after the storm the only punp that was
operating, in addition to ny hypothetical break in the Industria
Canal , creating a westerly gradient for the water was the

Nunber 6 punp which is located west of Paris Road?

A |''msorry, what dates now?

Q During the tinme frane the two days that are mssing from
this chart, as well as the two days that are on it before the
3rd?

A Are you saying that's the only thing pulling water?

Q No. | asked you: WVasn't that Punp Nunber 6, which is the
one west of Paris Road, operating, and Nunber 7, which is the one
just east of the plant, was not operating? That's the question.
A Punp Nunber 6 was on sone period of tine, because | think
you' ve heard ne testify, M. Turner told ne, he said that Punp 6
wasn't helping. It was just recycling water, so they shut it
down.

Q Now, they turned it on again for two days before the Punp
Nunber 7 was turned on, correct?

A It ran eight hours on the first and si x hours on the 2nd.

Q Rght. Wen was the breach which was -- and let's take a

| ook at the --

MR LAMBERT: Your Honor, we're back to the hard copy.
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EXAM NATI ON
BY MR LAMBERT:
Q So six is operational . | understand your information is it
wasn't doing any good, but it was operational for four days
bef ore Nunber 7, correct?
A Yeah, it was operating before Nunber 7 for sonme period of
tine, yes.
Q And the tank that's ruptured is right in here, correct?
A | believe you're right. Correct.
Q At what point did the Corps of Engineers create this BL
Nunber 4 which is this break in the |evel ?
A They finished that one around 10: 00 a. m on Saturday, the
3rd of Septenber.
Q And so at that point in time, on the 3rd of Septenber, you
woul d have this punp operate -- let's put it this way: Punping
Station Nunber 6 operating about the sanme length of tinme as
Punpi ng Station Nunber 7 and you say at equal capacities. And in
addition, here west of the plant, you've got a break in the |evee
created by the Corps of Engineers also creating a gradient in a
westerly direction fromthe ruptured tank, correct?
A You al so had additional natural breaches that we discussed
that were closer to Nunber 7 as well.
Q Thank you for that, but | didn't ask you that.
A But you didn't include all the things that were causing

water to flow.
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Q | understand but at that point in tine, these presunably
were causing any water to flow because the water had reduced to a
| evel , according to your testinony earlier, to the point where
now t he punps were functioning?

A At the point in time when they turned on the punps, the

naj or breach was west of, about 600 feet west to Nunber 7
appeared to still be flow ng.

Q Ckay. But Nunber 6 and BL4 were created in order to create
a hydraulic gradient in that direction, clearly the Corps of

Engi neers woul dn't have busted a hole in that |evee unless the
water was lower on the outside of the levee than it was in the
comunity, don't you agree?

A Yeah, that's the reason they broke it is to try to help
hasten the drai nage fromthe parish.

Q So at that point in time, assumng the Corps of Engi neers
broke the | evee so that the water would flow out of the community
Instead of in, would you agree with ne that there were two
hydraulic gradients that were west of the plant pulling whatever
contam nants had gotten out along Judge Perez Drive into the
northerly direction?

A In addition to the Nunber 7, yes.

Q Now, north on this map is actually like this, because the
north arrow is skewed, correct?

A That's right.

Q 107-T, Exhibit 107-T shows a pattern based on M. Kaltofen's
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testing, which includes the area where the punping station is,
Nunber 6 would be, | guess it's marked in here, in this area.
Correct ?

A Ckay .

Q And the break in the | evee woul d have been in this area,
correct ?

A Correct .

Q And you had the oil comng out of the access road between
the two tank farns, 250 and 450, running down this road all the
way to Del anbert Street, which is right here, correct?

A That's correct.

Q Al right. So at that -- let's assunme, and that, you know,
occurred at what tine? Wen was it down here?

A Between the aerial photographs taken at around 10: 15 on the
2nd, and are around is 11:30 on the 3rd.

Q Let's say there is a nolecule, so you and | don't get into
an argunent about how nuch there is, okay, there is a nol ecul e of
hydr ocarbon right here at the corner of Delanbert and

Judge Perez. |If it was to nove towards an intersection between
the break in the I evee and the operational punp, and the
gradient, which you have described as noving to the north, then
it would go fromhere in this direction, wouldn't it?

A No. Not necessarily.

Q Ckay. Let's look at an attachnent to your deposition where

you drew an arrow show ng what you believe to be the topography
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noving in that direction, as well the hydraulics -- let's not do
t hat .

Let nme just ask you this: The hydraulics are noving it
to the west as well as you're saying there is an influence to the
east, correct, over here?

A Vel |, you need to tell me exactly what tine you're speaking
of .

Q Al right. Let's start off before the 3rd. Before the 3rd
Is there westerly novenent based on this punp operational and
this one not ?

A And the water comng back in fromthe breach to the north
nor t heast .

Al right. So the flowis in this direction?

The oil went straight down Judge Perez hi ghway.

It got over here in this neighborhood, didn't it?

Not at that tine, it wasn't.

It was just running down the road?

> O »>» O >» O

Runni ng down the road, follow ng the topography, and the
aerial photographs clearly show when you zoomin on the

t opogr aphy, overlay the topography on the aerial photo, you can
see which streets were carrying the oil and which ones weren't.
Q You got nore information on the operation of these punps
than we do, so do you know if this Punp Nunber 6 was running on
the 4th and the 5th and the 6th?

A | believe there were. They were.
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Q Can you get Nunber 107

MR LAMBERT: Your Honor, can you see this photograph?

THE COURT: Yes.

EXAM NATI ON

BY MR M LLER:
Q Now, this is the tank that's ruptured, correct?
A Yes, sir.
Q And | want to know if on your, you can't see it on this
screen because the roomis too bright, but in your -- on your
nonitor, can you see the signs of oil on the surface of the water
all around here and in this comunity?

MR MSHANE: Judge, could we have an identification of
t he photograph. | don't know whether it's an exhibit or not.

THE COURT: Let's identify the photograph.

MR LAMBERT. Al right. It's TU-- what is it? |[I'Il
tell you exactly where it is, Your Honor, | just sawit. Here is
a hard copy. It's Defendants Exhibit -- it's got a TU nunber.
It conmes off the disc. If it's same, it's on the same disc as
the one | just showed Your Honor. It's the only five that are
taken on the 30th of August.

MR MSHANE: Judge, |'ve been giving latitude on
phot ographs by M. Lanbert and |'mcool with it. | don't know
the date so | object to it because | don't know the date of the
phot ogr aph.

MR LAMBERT: The date is 8/ 30 and | can give you the
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disc that it canme from and I'll give you the nunber as soon as
we find it.

MR MSHANE: M. Lanbert, AJ said that was the correct
date.

MR LAMBERT: It is. |'ll give you the nunber of it.

THE COURT: Cone on, let's go.

EXAM NATI ON

BY MR LAMBERT:
Do you see the sheen on the water?
Yes, sSir.
And do you see that the tank top appears to be in the --
Are you tal king about the 250-2 tank?

-- position? Yes.

> O »>» O >» O

Yeah, it's seened to be about the, you know, sane el evation
as the water height.

Q Do you see that the oil, I"'msorry, that the contai nment

di kes are conpletely overrun with water?

A They are.

Q And | believe your description of what occurred here was
that the water cane rushing across, encountered this |evee near
the river, and then cane back in this direction; is that right?

That's correct.

Q Ckay. And in that nmotion, this tank floated?
A Yes, sSir.
Q Now, | know it weighs a lot, but, of course, water has a | ot
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of force. Do you agree that it was lifted off at sonme point and
that it noved around and likely oscillated several tines?
A Ch, | wouldn't.

Q No one knows?

A | haven't run -- | haven't nade a calculation as to
determne whether it would have, quote, "oscillated."” It floated
and probably it noved and then sat right back -- and then sat
down.

Q Do you know that the tank top was damaged?

A No, sir.

Q You don't?

A No, sir.

Q And do you know the outside of the tank was danmaged?

A Yes, sir | do.

Q G to the next photograph, please. This one is another one
in the sane series, and it shows, likewise, oil noving. This is

a 450-1. Do you recogni ze that?

MR MSHANE: Judge, for the record we have to have sone
way of identifying the photograph.

THE COURT: Let's identify it. Wat's the nunber of the
phot ograph or nmap or chart ?

MR LAMBERT: That particular one, Your Honor, is 64.
The top one is 61. The one that we saw just before, Your Honor,
Is 61, and then 64 is the one bottomright.

EXAM NATI ON
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BY MR LAMBERT:
Q And |i kew se, do you see oil on the surface of the water in
t hose phot ogr aphs?
A Yes.
Q Now, is it fair to say that the dikes or the containment
di kes around the 250 tank woul d not have prevented oil from 250
from going over into the area inside of the 450 contai nnent dikes
since the water overtopped both sets of dikes at that point in
time?

MR MSHANE: (bjection. Vague because the question
didn't nmake clear that M. Lanbert was referring to an
August 30t h photograph. He needs a tenporal conponent.

EXAM NATI ON

BY MR LAMBERT:
Q Regarding this August 30th photograph where the water is
overtoppi ng the contai nment dikes of 250 as well as 450 in the
north tank farmat Mirphy, do you agree with ne that the dikes
woul d not prevent the novenent of crude oil fromthat ruptured
tank over into the area where it was found next to the 450 tank?
A Under the conditions of that photograph, you were above it,
yeah, that's right. | agree.
Q Ckay. And likew se, it would not prevent the contents of
450 from going into the nei ghborhood as they appear to be doi ng
I n that photograph?

MR MSHANE: Sane objection. Lack of any kind of
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tenporal context. He's not referring to the photograph in the
questi on.

MR LAMBERT: This isn't tenporal -- excuse ne,
Your Honor .

THE COURT: | thought it was the sane photograph.

MR LAMBERT: It is. Sane one.

THE CORT: S0 the sane tine frame?

MR LAMBERT: Sane tine frane. Yes, Your Honor. This
Is August 30th, the day after this storm

EXAM NATI ON

BY MR LAMBERT:
Q Do you have any phot ographs of what occurred al ong
Judge Perez Drive before Septenber the 2nd?
A V¢ have aerial photographs that -- on these dates. | don't
know what the extent of those photographs are, if they included
the Judge Perez area or not. | haven't seen them | have not
revi ened them
Q Let ne just ask you: Wth regard to your opinion, have you
reviewed any evidence of what occurred with regard to oil, crude
oil comng fromthis tank between August 30th, when this
phot ograph was taken, which depicts the contai nnent di kes being
overrun or overtopped, and the Septenber 2nd evi dence that you
told us about which had to do with your review of photographs of
the oil running down the Judge Perez Drive?

MR MSHANE: bjection. Lack of foundation. The
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plaintiffs have called all their wtnesses and they have not put
on any evidence of that so they have no foundation.

MR LAMBERT: There is no evidence to be put on,
Your Honor. There are no photographs. There are none.

THE CGOURT: The question is whether or not he has any
photographs. [I'Il allowit.

EXAM NATI ON

BY MR LAMBERT:
Q Do you?
A Do | have photographs? | have not --
Q Have you revi ened any phot ogr aphs?
A | have not reviewed any photographs down Judge Perez Drive
on August 30th.
Q Ckay. That really wasn't ny question.
A |'msorry.
Q Let me try it again. This is August 30th. There is --
after August 30th comes August 31st, and then conmes Septenber the
1st, and then cones Septenber 2nd, so we're tal king about a
period of several days.

And ny question to you is: Do you know what was
occurring before the first eyewitness got finally to the north
tank farm and saw the oil running down the road?

A | can tell you, based on review of these two photographs,
that oil was not comng out of 250-2 at that tine because the

water |evel outside the tank on both of those, on this photo from
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the 30th, the one in the lower right show the 250-2, was too

hi gh.

Q Al right. | understand your cal cul ations.

A They are not a calculation. That's a direct observation.

Q VWl |, that's your observation that the tank top level in
this tank is simlar to the one over here?

A In ny view, the elevation of the top of tank 250-2 is
equivalent to the water |evel outside the tank.

Q Al right. | didn't ask you that. | asked you relevant to
the tank next to it, what's your opinion with regard to the tank
top level ?

A [t's | ower.

Q Al right. How nmuch | ower?

A That woul d be a guess.

Q Now, based on your, and M. Baugher's theory, sonetinme in
here there woul d have been enough water comng into the tank so
that the tank could reach equilibrium from a pressure standpoint,
internal , inside pressure and outside, right?

A Yes, that's correct.

Q And so if there were 4 feet, 6 inches of oil in the tank in
the first place --

A | don't think there was 4 feet, 6 inches of oil in the tank
in the first place, sir.

Q Ch, | thought that's what the testinony was. How nuch was

init?
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A | believe there was 6 feet, three and a half inches, three
and an eighth inches in the tank.

Q Ckay. Al right. Let's take that. 6 feet, three and an

ei ghth inch, okay.

A Ckay .

Q That woul d be 40,000 barrel s?

A | believe the nunber is, |ike, 40,500, on that order.

Q And then how nuch water would have to cone into the tank for
the tank to reach equilibriumif there was 40,000 barrels in it?
A The anount of water that would conme in would be equival ent
to equalize the head on the outside of the tank.

Q And there is 17 feet of water out there, plus or mnus,
right?

A Vell, there is 17 feet fromthe bottom of the annular ring.
Q And if the tank top was at an el evation which allowed for
40,000 barrels to be in it at 6 feet, how nuch water woul d have
to enter the tank to reach that equilibrium?

A The anount of water necessary to equilibrate the outside and
t he inside.

Q That's what |' masking you, how many barrel s?

A So the elevation outside the tank, it woul d have been, for
ne, the bottomof the tank is mnus 2.5 nean sea |level, so plus
14 and a half feet, so it would be a nean sea |level of 14 and a
half feet. Qutside and the inside, plus or mnus, you know. You

got alittle bit of difference because of the density of the oi
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versus the water.

Q But |'masking you is how many barrels of water have to go
into this tank for it to reach equilibriunf?

A | don't know. | would have to ook at the strapping table
for the tank.

Q Wiy don't we look at it.

MR LAMBERT: Do you have the 250-2 strapping table?

MR MSHANE: Your Honor, | object to the |line of
questioning because the relevant issue is the water colum, the
hei ght of the water fromthe ground to the top, not the tota
nunber of barrels or gallons.

THE COURT: |'mnot sure it is or it isn't.

EXAM NATI ON
BY MR LAMBERT:
Q How nany feet did you say the roof would have to rise above
its original height or do you know what its original height was?
A 6 feet, three and an eighth inches. That was gauged before
the stormof oil in the tank. And the total height of surge, the
under standing was on the order of 17 feet, so that would be a --
in the bottomof the drain was an elevation -- the nmean el evation
of mnus 2.5 so that would put the nean elevation plus or -- plus
the difference in the density of the oil because the oil woul d
have to to rise a little higher because it's lighter than water,
17 feet fromthe bottom of the tank or a nmean sea |evel of

approximately 14 and a half feet.




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

268

Q So what woul d you have from an el evation inside of the tank
for fluid, which would be a conbination of oil and water?
A Total fluid in the tank would be slightly nore than 17 feet
hi gh.
Q So that be sonewhere around 115,500 barrel s?
A @ ves ne a headache just to try to read that.

THE COURT: | hope you're about finished, counsel.

MR LAMBERT: | am | really am

THE WTNESS: Yeah, | would it's sonething a little
north of 116,000 barrels.

EXAM NATI ON

BY MR LAMBERT:
Q Now, that oil and water would be in the tank, and in your
report you nentioned enulsification. Do you remenber that?
A | do, yes, sir.
Q And enul sification you described, yeah. That's 4,872, 000,
if you do the math -- | hope you can -- gallons of oil and water
in the tank. 42 tinmes 115,000 barrel s.
A 'l take your word for it.
Q So we're talking about 5 mllion gallons of oil and water.
Now, the question is: Wth regard to emulsification, you
mentioned that concept which is with turbul ence there can be a
mxing of oil and water; do you recall that?
A Yes, sSir.

Q And an emulsification of oil and water will increase the
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vol une of that conbi nati on substance by the conbination of the
two vol unes, correct?

A Yes, sSir.

Q Ckay. Now, |I'mnot suggesting to you that all 4,872,000
gallons of fluid inside of this tank is conpletely enulsified,
because that wouldn't be realistic, would it?

A Not even cl ose.

Q However , you nentioned the concept that emulsification would
take pl ace?

A Potentially coul d.

Q Rght. And the oil that's recovered, when it's reported as
recovered, is reported as recovered in volune, and | understand
the concept of separation, but do you know that all of this stuff
was punped into tank 450-17?

A No, sir.

Q You don't. Let ne ask you to assune that the naterial
recovered fromthe area around the di ke around the 250 series
tank were punped into the 450 series tanks and ended up in there
in an enul sified state |likely because of the turbul ence caused by
the punps, at least to an extent.

A Those are huge differences, sir, as we discussed. Wile
shearing an oil through a turbine or any type of a punp is
substantially different than the hydraulics associated with the
floating of the tank, sir.

Q | understand that. But you wouldn't be likely to be able to
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separate the oil fromwater in an emulsified state in any short
period of tine, would you?

Just by gravity you nean?

Q R ght .

A Wthout putting in sone de-emulsifiers and mxing it?
Q R ght .

A It would be a slow process typically.

Q And when vacuum punps pick up a conbination of oil and
water, they -- it goes through the same sort of punping

turbul ence, doesn't it?
A Thr ough the vacuum punps?
Q Yes.
A Yes, there is turbul ence associated with the vacuum punps.
Q So what you get in the vacuum punp cart, if you were
neasuring it, would be this conbination of oil and water?

MR MSHANE: bjection. Relevance.

THE COURT: Yes, what is the relevance of that?

MR LAMBERT: |If you recover 18,000 barrels, Your Honor,
of emulsified material, that's not 18,000 barrels of oil.

THE COURT: Do you agree with that?

THE WTNESS: Yes, sir.

THE COURT: (kay. Let's nove on.

MR LAMBERT: Al right. Thank you, Your Honor.

EXAM NATI ON

BY MR LAMBERT:
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Q Now, you described a partial coverage of the nei ghborhood;
in other words, you don't believe that there was one conti guous
oil slick all over this whol e neighbor, do you?

A Absolutely not. This was hydraulics.

Q In your report you nentioned that you felt |ike the

nei ghbor hood cars and the grass and the houses and pol es and
every other thing acted like a filter; do you recall that?

A They would act as filters do. As the oil would reach it,
they can snear onto it and absorb or physically attach for sone
period of tine.

Q It would catch on these various things in the nei ghborhood;
Is that right?

A That's right.

Q And as the water disappears, what's left is the naterial
that used to be on top of the water is left wherever it was when

the water is gone, right?

A As far as if the water would -- the carrier is the water.
Wien the carrier is gone, the oil is -- it settles on whatever
sur f ace.

Q You' ve been sitting in this courtroomas long as | have
during this hearing, haven't you?

A Vll, | don't think as long as you have, but |'ve been in

t he courtroom

Q ' msure you saw t he photographs of the drive-through video

that you' ve described as having used as part of what you
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consi dered?
A Ch, absolutely. You could tell that, you know, it shows
clearly the path of the oil.
Q | didn't ask you about that. | just asked you if you saw
the video. Just try to stick wth me wth short answers so maybe
we coul d get out of here.

MR MSHANE: (bjection, Your Honor.

THE COURT: Let's proceed.

EXAM NATI ON

BY MR LAMBERT:
Q Wul d you agree with ne that when you | ooked at that video
you saw a situation where, for exanple, on the water around one
of those storage bins, it was |like a green storage bin, you could
see a pooled area of oil, and you could see a relatively clear
area of water behind it?
A Exactly why that -- you know, you can't |look at the transfer
of this oil in this holistic fashion.
Q Just say yes.

MR MSHANE: Excuse ne, Judge. Can the witness finish
hi s answer .

THE COURT: Let him finish.

THE WTNESS: Because that's exactly right, it noves in
very preferential ways. |t seeks its own elevation. SO
one block to the next bl ock, depending on, you know, where the

elevations in the various bl ocks, you're going to see
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differential oil accumulation, if any, at all.

EXAM NATI ON
BY MR LAMBERT:
Q Ckay. So in other words, yes?

MR MSHANE: (bjection, Your Honor.

EXAM NATI ON
BY MR LAMBERT:
Q A difference in coverage. You could have a snall coverage
area of oil, and then an area around it that, unless you disturb
the water or wal k through it or run through it or send a dog
through it or whatever, it's going to sort of stay in the pocket ?
A You know, it's going to tend to pool in |low areas. |Is that

what you're asking?

Q Yes, | guess so.
A Ckay .
Q So when we tal k about coverage, if you took -- if you nade a

calculation of a certain thickness of oil all over an acre, that
woul dn't necessarily be an accurate way to describe the

di spersion of oil in that situation, because as we saw in the
video, and as you've testified, it's not a full coverage. It's a
per cent age of coverage, |ike naybe 10 percent or 20 percent or

30 percent or 50 percent but |ess than a hundred percent for
certain?

A There is no doubt, in ny view, that the distribution of oil

was very disparate, followed preferential channels, which, of
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course, the streets provided those preferential channels.

Q But when you drove through it and it was on your tires, it
noves around, doesn't it?

A You have to be a little nore specific. Wat do you nean it
noves around?

Q Never mnd. |If you, if you had enough oil from a vol ume
standpoint to contamnate an area evenly wth a certain anount,
I f you considered the fact that it's unlikely that there will be
an uneven distribution in a coomunity, then you can multiply the
area of that contamnation by the percentage coverage?

MR MSHANE: bjection. Vague. Lack of foundation.

THE COURT: | sustain it. Let's get to the end,
Counsel .

MR LAMBERT: Your Honor, that's an inportant point.

THE COURT: | sustained the objection. Anything
further?

MR LAMBERT: Just a little bit.

THE COURT: | would like you to finish by 5:30, one way
or the other.

MR LAMBERT: Al right.

EXAM NATI ON

BY MR LAMBERT:
Q Do you see that photograph that's on the board right now.
Do you see the one to the right that shows the huge indentation

in the side of the tank?
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MR MSHANE: My we have an exhibit nunber, Your Honor .

THE COURT: Wiat's the nunber of that one?

MR LAMBERT: Let ne see. Your Honor, while he's
getting it?

THE COURT: Yes, let's continue.

EXAM NATI ON

BY MR LAMBERT:
Q D d you see the schematic, the cartoon draw ng of the |evee
heights with the tank inside that bulged out? Does it |ook to
you like this tank is bulging out or in?

MR MSHANE: (bjection, Your Honor. The question is
vague. | don't know what he's referring to.

THE COURT: Can you tell ?

THE WTNESS: At that point it's dented in. It's a dent

EXAM NATI ON
BY MR LAMBERT:
Q Dented in. Now, where is the draw ng?
MR LAMBERT: Your Honor, we may be quiet until 5:30 but
we'll be through at 5:30, | know.
EXAM NATI ON
BY MR LAMBERT:
Q Let ne ask you to nake a couple of assunptions until | get
the drawing. Let nme ask you --

A Sur e.
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Q Let nme ask you to assune that the tank roof level is in the
area of this caved-in tank. |Is it fair to say that that sort of
distortion could affect the ability of the tank top to nove up
and down?

MR MSHANE: bjection. Lack of foundation.

THE COURT: I'Il allowit. 1'Il allowit. Overruled.

THE WTNESS: That would be a question for a structural
engi neer .

EXAM NATI ON

BY MR LAMBERT:
Q So you don't know?
A Not w thout calcul ations.
Q Let me ask you to take a look at this exhibit. Wat is
Exhibit P-35. Exhibit 35, Your Honor?

THE COURT: | see it, okay.

EXAM NATI ON

BY MR LAMBERT:
Q And | would like you to pay particular attention to the
hei ght of the roof off of the floor when it says it's positioned
here in a |low | evel .

MR MSHANE: (bjection, Your Honor. These questions
about the structural condition of the tank are beyond the
W tness' area of expertise.

MR LAMBERT: It has to do, Your Honor, with the

amount - -
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THE OOURT: Let's ask himthe question first.
EXAM NATI ON

BY MR LAMBERT:
Q Can you tell me if the diagram shows that the tank roof can
be at a -- it says low position and high position of the -- of
the feet on the bottomof the tank is between 4 feet, 6 inches
and 6 feet?

MR MSHANE: bjection, Your Honor. He's asking himto
read engi neering schenatics.

THE COURT: If he can do it, he can do it. |If he can't,
just say you can't.

MR LAMBERT: Can you do it?

THE WTNESS: Your Honor, I'mnot famliar with this
drawing, and | would hesitate to give you an answer and be w ong.

THE CGOURT: | sustain the objection.

MR MSHANE: Thank you.

EXAM NATI ON

BY MR LAMBERT:
Q Vell, would you agree with ne that if the tank is capabl e of
holding 6 feet of oil with its roof inits |owest position, that
you couldn't tell if it had 40,000 gallons init or, |I'msorry,
40,000 barrels or less if it's all the way down?

MR MSHANE: (bjection. Vague, Your Honor .

THE COURT: Do you understand that ?

THE WTNESS: | understand what he's saying. M
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under standing was that Mirphy Q| personnel gauged the tank
before they left for the hurricane, cane up with a nunber of

6 feet, three and one eighth inch, and that is what ny work is

based upon.
EXAM NATI ON
BY MR LAMBERT:
Q In your report, didn't you refer to 65,000 barrels as being

an initial starting point?
A And it was erroneous. | used a value at the tine | read, it
was |ike ASTER or one of these EPA Internet docunents, which
proved to be incorrect.
Q And so the 65,000 barrels that you used in the beginning in
your report was erroneous?
A That's correct.
Q And then there was an 85, 000-barrel report from Mirphy which
coincidentally happens to be 34 percent of full, you saw that as
wel | ?

MR MSHANE: bjection. Argunentative.

THE WTNESS: No, the first tinme | saw that --

MR LAMBERT: V&it. You have to wait.

THE COURT: |'Ill overrule the objection.

THE WTNESS: No, not until | saw you throw that nunber
out here in court.

EXAM NATI ON

BY MR LAMBERT:
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Q You nmean ne throw ng out Mirphy's nunber ?
MR MSHANE: bjection. Argunentative.
THE OOURT: Sustai ned.
EXAM NATI ON
BY MR LAMBERT:
Q Wuld the roof, in order to allow this, let's see, we go
from 40,000 barrels to a 115,000 barrels so 75,000 barrel s?
MR MSHANE: (bjection. Beyond his expertise, Judge.
MR LAMBERT: Let ne finish ny question, if you coul d,
pl ease.
THE COURT: Let him ask the question.
EXAM NATI ON
BY MR LAMBERT:
Q Wuld it be fair to say that the roof, the floating roof
woul d have to nove to allow 75,000 barrels to go into the tank?
MR MSHANE: (bjection. Qutside his expertise, Judge.
THE COURT: I'Il overrule the objection. Can you answer
t hat ?
EXAM NATI ON
BY MR LAMBERT:
Q Wuld it have to nove? In other words, the tank -- the tank
Is sitting there and it's got a rupture in it, and your theory
and M. Baugher's, is a bunch water has to cone it, it doesn't
have to nove to let the water go in?

A The roof would nove to let the water in. However, the |og
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that | saw clearly said there was 6 feet, three and one eighth
inches in the tank to begin wth.
Q | understand, but for this process to take place, and we've
seen the diagram the roof would have to nove --
A The roof is going to have to cone up with the water.
Q And then before you get to the point where pure crude is
comng out, even under your theory --
A It's not a theory. It's a engineering calculation.
Q Even though your engineering cal cul ations --
A That and of M. New ton and M. Bernoul |i .
Q And all of those other fellows. And all those other
fellows.
A Ckay .
Q Before you got to the point where this 40,000 barrels of
original crude starts comng out, you got 75,000 barrels of oily
water that's been in the tank sl oshing around in a hurricane
that's got to cone out first, right?
A No, sir.

MR MSHANE: bjection. Argunentative.

THE COURT: | sustain the objection. You' re out of
time. Thank you very much.

MR MSHANE: In connection with the testinony of
Dr. Kuhlneier, Mirphy would like to offer Exhibit Nunbers 113,
which is the sumary of the information from the punping

stations; 114 and 115, which are two satellite photographs that
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have been covered on the direct exam and we have no further
questions of this wtness.

THE COURT: |'ll admt those. VWe'Il take a 10-mnute
break here and tal k about rebuttal .

Any further wtnesses fromthe defendants? The
def endants rest?

MR MLLER Defendants rests, Your Honor.

THE COURT: Ve'lIl go to rebuttal after this. The Court
wll stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(Recess)

THE DEPUTY: Everyone rise.

THE COURT: Be seated, please.

The plaintiff has rested, the defendants have
rested, and now we'll hear fromthe plaintiffs any rebuttal .

MR MEUN ER: Yes, Your Honor. Jerry Meunier for the
plaintiffs. Before noving to rebuttal, there was reference in
the last witness' testinmony to a breach of the Industrial Street
canal levee, and that is a natter of which we take judicial
notice pursuant to Rule 201(b) of the Federal Rules of Evidence.

THE COURT: That's why | allowed it in. You need no
evidence for sonmething of that sort. | served judicial notice.

MR MEUWN ER: Thank you, Your Honor. And the plaintiffs
appreciate it, and with the |ateness of the hour nonethel ess do

request that there be brief rebuttal testinony at this tine from
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one witness, M. Kaltofen, and it will be addressed, Your Honor,
to one point of criticismthat energed in the testinony of
defendant 's expert, Dr. Stout, and it is a point that was neither
Identified nor discussed in either his report or his deposition.
And under the Fifth Qrcuit authority of Rodriguez 780 F2d 491
and your authority under Rule 611(a), we ask for this very brief
rebuttal testinony.

MR MLLER  Your Honor, we would object to that.
Everything that Dr. Stout showed and testified about wasn't
included in his report and/or at his deposition.

And the very Rodriguez case opposing counsel nentioned
780 F2d 491 says specifically, | quote, "Rebuttal evidence is
designed to neet facts not raised before defendant's case in
chief, not facts which could have been raised."

Your Honor, we could debate the finer points of organic
geochemstry all night, but I'"mnot sure we're going to nove the
ball forward. Based upon that we object to any rebuttal
testinmony fromthe same w tnesses who has already testified.

THE COURT: |'Ill allow at |east the beginning of it.
"Il take it a question at a tinme. It has to be true rebuttal .
It cannot be a reurging of the position that the plaintiffs have.

MR, LAMBERT: Thank you, Your Honor.

M. Kaltofen.
THE COURT: You're still under oath, sir.
THE WTNESS: Thank you, Your Honor.
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THE COURT: You may approach. M. Kaltofen.
D RECT EXAM NATI ON

BY MR LAMBERT:
Q M. Kaltofen, in the testinony of Dr. Stout, he conpared
chromat ographs to one another in connection with fingerprinting;
do you recall that?
A Yes, sSir.
Q He used a single exanple of Murphy crude oil for that
conparison; do you recall that?
A Yes, | do.
Q Wul d you explain to the Court the exanples of source
sanpl es that you took fromright around the 250-2 tank which have
di fferent chromatographs despite the fact that they were Mirphy
crude oil ?

MR MLLER: (pbjection, Your Honor. This is not new
evi dence. The chronat ographs that he woul d have took woul d have
been taken before discovery in this case, before he issued his
affidavit, before Dr. Stout issued his report, before these two
experts were deposed in the case. They failed to nmake the point
in direct; they are not allowed to nmake it now.

THE COURT: | understand. [|'Il overrule the objection.
Let's just get into that quickly, please.

EXAM NATI ON
BY MR LAMBERT:

Q Wul d you just show the Court those very few exhibits, and
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we'll be done, Your Honor.

A Yes. The point at issue is that during the presentation by
Dr. Stout, Dr. Stout showed a single chromatogram and said that
this chromatogramis the fingerprint for the product fromthe
Mirphy oil tank. And this is a statenent that's not in his
report. And also --

MR LAMBERT: Just show him if you wll, please.

THE WTNESS: There are three. |'mjust going to place
them here, three separate chromnatographs.

THE COURT: Wuld you put those up.

MR MLLER  Your Honor, | would object. Dr. Stout
never said this is the single source of Mirphy Ql. He said this
IS a representative sanple of what a fingerprint |ooks |ike.

THE COURT: You can nake that point on cross.

THE WTNESS: Rather than go into a |ong discussion, |
wll point out what each of these chronatograph represent.

A If first chromatograph is taken fromdirectly adjacent to
the failed tank. The next one.

THE COURT: You're going to have to mark it; otherw se,
the record is not going to nake any sense.

MR LAMBERT: Ckay.

THE WTNESS: And this is Sanpl e Nunber 70-S.

MR LAMBERT: It's going to be Exhibit 110 --

THE COURT: Wiat's the last exhibit?

MR LAMBERT: | think it was 110. So this is
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Exhibit 1117

THE COURT: Exhibit 111.

THE DEPUTY CLERK: No, | don't have a 110.

MR PENTON: Exhibit 110.

MR LAMBERT: Exhibit 110.

EXAM NATI ON
BY MR LAMBERT:
Q And the sanple, would you explain to the Court where this
sanpl e cane fronf
A This is froma sanple site directly adjacent to the tank
w thin the dike.
The next chromatograph is taken fromthe residual oi
ring that was on the small shed-like structure that is adjacent
to the tank but outside the dike.
And the |ast chronatograph --
Q That woul d be nunber 111, which you just referred to, and
now this one will be Exhibit 112.

MR MLLER  Your Honor, | would renew ny objection.
You will note that these graphs are dated back in Novenber, which
proves ny point.

THE COURT: But they weren't nentioned in his report or
In your expert's report. He brought it out at that tinme. That's
why they didn't cover it.

MR MLLER: They were attachnents to his affidavit

produced back in early Decenber. W had discovery on it.
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THE COURT: Thank you.

THE WTNESS: The last chromatograph is taken fromthe
lip of the failed tank. And these three chronatographs are
denonstratively different, but they each represent material from
the tank. And that's the end of ny testinony.

MR LAMBERT: And that's the end of ny questioning.

THE COURT: kay. Any cross?

CROSS- EXAM NATI ON
BY MR M LLER:
Q M. Kaltofen, | noticed that this afternoon after Dr. Stout
testified that you had conversations wth some of the |awers
representing the plaintiffs; is that correct?
A That's correct, sir.
Q And did the plaintiffs lawers tell you what to testify
about on rebuttal, M. Kaltofen?
A No, sir.
Q They did not. What was di scussed during those conversations
that | observed?
A | told themthat | saw several things in the presentation by
Dr. Stout that | did not see in his report.
Q Ckay. DO d you tell themthat -- excuse nme. Strike that.
Exhibit 110, is that a sanple that was taken on your behal f,
M. Kaltofen?
A That's a sanple that | personally collected.

Q Personally collected. Wat's the date of that sanple?
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A That sanple is dated Novenber Oth.

Q D d you produce that in connection with your deposition in
this case, M. Kaltofen?

A | did.

Q Exhibit 111, is that another chromatogram fromthe sanpl e
that you took, M. Kaltofen?

A Yes, it is.

Q What is the date of that chronat ogram?

A The date is -- the sanple date is the sane, Novenber O9th.
Q And is that a chromatogram that you produced wth your
affidavit in this case in early Decenber?

A Yes.

Q Exhibit 112, give ne the date of that chromatogram

A This is a Novenber 9th sanple.

Q Was that al so produced in connection with the affidavit
filed in early Decenber in the case?

A Yes, it was.

Q M. Kaltofen, the sanple that Dr. Stout used during his
direct examnation that you have issue with, is that the one that
|'"mpointing to here on Page 67

A That is the one presentation of the same chromatogram, that
IS correct.

Q Who took that sanple, M. Kaltofen?

A This was an AJ Valenti sanple.

Q And who was M. AJ Valenti working for?




© 00 N oo o b~ w NP

N N N N NN P P PR R PP e
g A W N P O © W ~N O 0 A W N P O

288

A AJ Valenti, | understand, is working for M. Lanbert.
Q Is that a sanple that you used, M. Kaltofen, in creating
your affected area in the case?
A It is a sanple that | considered, yes, sir.

MR MLLER No further questions.

THE COURT: Any redirect? You' re excused. Thank you,
sir. The plaintiffs rest?

MR BECNEL: Your Honor, at this tinme the plaintiffs
rest.

THE COURT: The case is submtted then. Those docunents
you' ve offered, M. Lanbert?

MR LAMBERT: Yes, Your Honor. VWeé're offering Exhibit
Nunbers 110, 11 and 12.

MR MLLER No objection, Your Honor, subject to ny
rebuttal objection in general.

MR BRUNO. Judge, we wanted to let you know that there
Is alot of deposition testinony that's going in as record
evidence, and if Your Honor please, we've left the exhibits
attached on the thinking that it would be easier for the Gourt to
reference what the deponent's referencing through an attachnent,
rat her than have you go through a nountain of pieces of paper
that have been put into evidence, | just want to alert you to the
fact that that Wall Street Journal article is in there somewhere,
but |'mconfortable that you, having ruled on it, wll ignore it

but if the defendants want nme to pull it out --
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THE COURT: You ought to pull it out.

MR MLLER If that's the case, Your Honor --

THE COURT: Ve¢'ve got to get together on the exhibits.
Agai n, you've got sonething for ne to sign.

THE DEPUTY CLERK: Judge, | ook --

THE COURT: Look, we need to neet 3 o' clock on Tuesday
and nmake sure that sonebody is here to |ook at the exhibits and
nmake sure that the exhibits are in the proper order.

As | nmentioned to you all, I'Il be setting a status
conference next week in this case to talk about the future aspect
of it because, as | see it, it doesn't nmatter which way | go,
whether | certify the question or not certify the question, or
whet her the appellate court reverses ne or doesn't reverse ne,
you're going to still have this case in the Eastern Dstrict. |If
It either not certified or | certify it and it's reversed, it's
going to be consolidated actions, and if it's a consolidated
action, what | wll do is consolidate the actions, and then |
wll sever liability for quantum and we'll try liability and
then do part of it as is necessary.

MR BRUNO. V¢ understand.

THE COURT: But | want to talk wth you all. 1've
di scussed this wth you before, but 1'Il talk with you and I"'II
invite you, because |I'minterested --

MR MLLER  Your Honor, is that conference going to be

before -- | think we have one schedul ed on the 31st of this
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nonth. Qur ordinary conference --

THE COURT: Let's do it then at that time.

MR FRLOT: Your Honor, one other point. Today we
renoved a case, which was a class action case filed in the 34th
Judicial Dstrict Court to this court with the proper notations
for natters pending before Your Honor. VW& call what to your
attention.

THE COURT: Let's make sure that |'ve got that. Meet
Gayl yn Lanbert here in courtroom on Tuesday.

MR MLLER Ve'll bring the depos.

THE COURT: Make sure we've got all of the exhibits.
You need to pay attention to the records record in a case like
this because we have inmmedi ate appeal, and so once | close the
record, I'mnot going to be supplenenting the record.

| need you-all to look it over, and | need you to nake
sure that what is in the record is in the formand fashi on that
you want it to be, and then I'mgoing to ask you all to sign to
verify that.

MR MEUN ER:  Your Honor, just for the conpl eteness of
the record, we would respectfully ask for the opportunity to
submt a proposed judgnent certifying the class and, associated
wth that, the trial plan bifurcated as the Court as indicated
consistent with the Seventh Anendnent, and |'mnot sure whet her
Your Honor would wish us to submt that in advance of the next

conference with you for preparation purposes and bring to it to
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the conference, but we would like to put it in the record.

MR FRLOI: | would just say, Your Honor, it would seem
to ne to nake better sense until we know which way we're goi ng
before we do a trial plan.

THE COURT: | think so. | think that's accurate. You
can bring sonething with you at the conference, but | think we
need to put our heads together and decide on a plan which way
we're going. Hopefully by then you'll know whether you're
certified or not certified, while it's fresh.

MR MEUNER: As long as our proposed trial plan could
be part of the record for appeal purposes, we're satisfied.

THE COURT: Wiat counsel is nentioning is that in any
class certification hearing, one of the feasibility aspects of
the class certification is a plan, and that's a part of their
burden to show sonme plan. So that ought to be included in the
record.

MR MLLER: Judge, | would note this we actually asked
that question in discovery and plaintiffs objected to it and so
we think that any attenpt to provide a trial plan after the fact,
after their notion was filed and after the hearing, should not be
allowed to be part of the record given the fact that he objected
to that question in discovery.

MR MEUN ER: Your Honor, in response to that --

THE COURT: | don't need any response. Anything further

from anyone anybody?
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MR MLLER No, Your Honor.

THE COURT: Well, fromny standpoint, | appreciate the
work that all of you all have done. You've favored ne wth good
briefs on all of the material. It nade the trial hopefully run a
little nmore snoothly than otherw se.

' mconfident that whichever way this natter cones out,
that your respective litigants have been well represented. The
| awyers, you're exceptional on both sides, and | feel confident
that the system works. The Gourt will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(END CF QOURT)
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