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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

UNITED STATES OF AMERICA  :  CIVIL ACTION NO. 

        12-CV-01924 

VERSUS     :    

        SECTION E 

      :  JUDGE SUSIE MORGAN 

CITY OF NEW ORLEANS       

      :  DIVISION 2 

        MAGISTRATE WILKINSON 

 

 

MOTION FOR STAY PENDING APPEAL 

 

  The Defendant, the City of New Orleans (“City”), moves this Honorable Court for an 

Order staying the implementation and enforcement of the Consent Decree entered by this Court 

on January 11, 2013.  The City appealed the Court’s January 11, 2013 Order.  Nonetheless, 

pursuant to this Court’s order, the City and the United States Department of Justice (“DOJ”) are 

participating in a process to select a Consent Decree Monitor, which Monitor will cost the City at 

least $7 million.  The City should not be forced to enter into such a costly contract while its 

appeal is pending.  To allow otherwise would prejudice the City and cause the City irreparable 

injury. 
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      Respectfully submitted, 

      /s/ Sharonda R. Williams 

      CHRISTY HAROWSKI (LSB #30712) 

      ASSISTANT CITY ATTORNEY 

      MARY KATHERINE TAYLOR (LSB#32719) 

      ASSISTANT CITY ATTORNEY 

      CHURITA HANSELL (LSB#25694) 

      DEPUTY CITY ATTORNEY 

      SHARONDA R. WILLIAMS (LSB#28809) 

      CITY ATTORNEY 

      1300 Perdido Street, Ste. 5E03 

      New Orleans, Louisiana  70112 

      Telephone:  504-658-9920 

      Facsimile:  504-658-9868 

      shrwilliams@nola.gov 

      

      BRIAN CAPITELLI (LSB#27398) 

      RALPH CAPITELLI (LSB#3858) 

      CAPITELLI & WICKER 

      Energy Centre 

      1100 Poydras Street, Ste. 2950 

      New Orleans, LA  70163 

      Telephone:  504-582-2425 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing pleading has been served on all counsel of 

record through the Court’s CM/ECF electronic filing system this 23
rd

  day of May, 2013. 

        /s/  Sharonda R. Williams 

        SHARONDA R. WILLIAMS 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

UNITED STATES OF AMERICA  : ACTION NO. 

      12-CV-01924 

VERSUS     :    

      SECTION E 

     : JUDGE SUSIE MORGAN 

CITY OF NEW ORLEANS       

     : DIVISION 2 

      MAGISTRATE WILKINSON 

 

 

MEMORANDUM IN SUPPORT OF MOTION TO STAY  

PENDING APPEAL  

 

The Defendant, the City of New Orleans (“City”), moves this Honorable Court for an 

order staying the implementation and enforcement of the Consent Decree entered by the Court 

on January 11, 2013. This Court denied the City’s first request to stay the implementation and 

enforcement of the proposed Consent Decree on February 8, 2013. See Rec. Doc. 179.  Since the 

Court denied the City’s first Motion to Stay, the City has complied with the Court’s order to 

participate in the selection process for a Consent Decree Monitor.    Now that the City and the 

United States Department of Justice (“DOJ”) have narrowed the list of twelve potential Monitor 

candidates to two, the City’s basis for a stay is even more acute.   If a stay is not granted, the City 

will be required to enter into a multi-million dollar contract for a Consent Decree Monitor while 

the City’s financial exposure in Jones v. Gusman  (the Orleans Parish Prison “OPP” litigation), 

which this Court has recognized is financially related to this case, is still uncertain. 
1
 

                                                           
1
  In its reasons for denying the City’s first Motion to Stay, the Court “express[ed] no 

opinion as to the likelihood of the City’s ultimate success on the Merits of its Motion to Vacate.” 

See Rec. Doc. 179 at footnote 25.  The Court, however, noted that it “anticipated ruling… in a 

timely manner so that, in the event the motion is denied, the Parties will not be prevented from 

moving forward with selecting the Court Monitor and executing the professional services 

agreement with same.” Id.  
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The DOJ has refused to provide one penny for the Monitor in this matter.  In fact, during 

the Monitor selection process, the DOJ filed a motion seeking to modify the Consent Decree 

Monitor selection process by precluding the City from negotiating “the cost of the monitoring” 

contract with the potential candidates.  See Rec. Doc. 212.  This blatant indifference to the City’s 

financial situation is astonishing in light of the DOJ’s awareness of the ongoing litigation in 

Jones and the City’s concern for meeting all its potential financial obligations.
2
  Even more 

astonishing is the DOJ’s recent assertion that the “significant” costs of traveling from 

Washington, D.C. to New Orleans to participate in the Monitor selection committee meeting 

served as a basis for canceling the meeting.  See Rec. Doc. 252-1.  If nominal travel costs 

warrant the cancellation of a selection committee meeting, certainly executing a monitoring 

contract for a minimum of $7.1 million dollars while the City’s obligation to fund the OPP 

consent decree remains undecided warrants a stay of these proceedings. 

The City is re-urging its request for stay to prevent irreparable injury to the City and its 

residents.  If the City is required to hire a Monitor while the City’s potential financial obligation 

in Jones is un-determined, the City will suffer irreparable injury.  The financial impact to City 

departments will be devastating. The City could be required to furlough City employees for 30 

days (including all NOPD officers), which would result in a 17.7% pay cut for all City 

employees; layoff almost 800 City employees (including 308 NOPD officers);  cut 45% of the 

City’s operating budget, leaving most departments unable to function.  See attached Exhibit “B,” 

Presentation at Emergency Budget Meeting.  If this Court requires the City to enter into a multi-

million dollar monitoring contract before the Fifth Circuit rules upon the City’s appeal, the City, 

                                                           
2
  Recently, $17.5 million judgment was rendered against the City in litigation related to the 

firefighters’ pension fund. See NOLA.com article dated 4/10/13 attached hereto as Exhibit “A”.  
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and indeed New Orleans residents, will be irreparably injured and effectively denied its appellate 

remedy.   

I. Procedural Background 

On January 11, 2013 a status conference was held in this matter. During that status 

conference, the City informed the Court that it would be forced to withdraw from the consent 

decree for numerous reasons.  See Ralph Capitelli Affidavit, attached as Exhibit B to Rec. Doc. 

No. 202.  On that same date, shortly after the parties left the status conference, the Court entered 

an Order and Reasons (“Order”) granting the motion for approval and entry of the Consent 

Decree.  See Rec. Doc. 159.  The Court ordered that the City file any motions seeking relief from 

its Order by January 31, 2013.  Id.  On January 31, 2013, the City filed a Motion to Vacate the 

Court's Order entering the Consent Decree.  See Rec. Doc 167 and 175.  On February 15, 2013 

the DOJ filed an opposition to the City’s Motion to Vacate.   See Rec. Doc. 184.  The City then 

filed a reply memorandum on February 22, 2013 in further support of its Motion to Vacate the 

Entry of the Consent Decree.  See Rec. Doc. 202.   The Court ruled upon the City’s Motion to 

Vacate on the date of the filing of this Motion to Stay—more than three months after the Motion 

to Vacate was filed and fully briefed to the Court. 

Conversely, this Court quickly denied the City’s first request for a stay of the January 11, 

2013 Order approving the Consent Decree.  See Rec. Doc. 179.  On February 4, 2013, the City 

filed a motion to stay the implementation and enforcement of the Consent Decree, and the DOJ 

opposed the City’s motion on February 6, 2013.  See Rec. Docs. 172 and 177.  A mere two days 

later, on February 8, 2012, this Court denied the City’s motion to stay the implementation and 

enforcement of the Consent Decree, in spite of the City’s financial condition.  See Rec. Doc. 179.  
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The City’s first motion for stay was fully supported by the facts and circumstances.  

Now, in light of the upcoming May 31, 2013 final public meeting of the Consent Decree Monitor 

selection committee, the City’s reasons for a stay are even stronger.  The cost of the proposed 

OPP Consent Decree is the subject of hearings scheduled for June 10, 2013 and August 5, 2013.  

The City’s potential funding obligation under the proposed OPP Consent Decree will not be 

determined until at least August 5, 2013.  If the City is forced to execute a contract with an 

NOPD Consent Decree Monitor within a few months before that determination, the City will not 

be able to meet all those funding obligations while ensuring that critical City services continue to 

be provided to citizens.  Indeed, in its Order and Reasons for Judgment denying the City’s 

Motion to Vacate, this Court recognized that the “OPP Consent Decree is relevant to this case in 

a general sense because the City has finite resources.”
3
  The City will suffer irreparable injury if 

forced to proceed in this matter while the OPP Consent Decree is undecided, and the City’s 

Motion to Stay should be granted.  

II. Law 

 Federal Rule of Appellate Procedure 8(a)(1)(A) requires a party to move in the district 

court for a stay of the judgment pending appeal prior to seeking such relief in the appellate 

court.
4
  Federal Rule of Civil Procedure 62 allows the Court to stay the execution of a judgment, 

or any proceedings to enforce it, while an appeal is pending.
5
  See FRCP 62.  The City filed its 

                                                           
3
 See Rec. Doc. No. 256, p. 26. 

4
 The City filed its initial motion to stay pursuant to Rule 62(b) while its Motion to Vacate was 

pending.  Now that the Court has ruled on the City’s Motion to Vacate, the City re-urges its 

request for stay pursuant to FRAP 8(a)(1)(A).  
5
 The basis underlying the City’s Motion to Stay is the City’s financial limitations.  The City 

submits that it is not required to submit a bond to obtain a stay.  Should the Court, however, 

determine otherwise, any alleged bond requirement should be waived.  See, e.g., Arban v. West 

Pub. Corp., 345 F.3d 390, 409 (6
th

 Cir. 2003) (in absence of a bond, a court has the discretion to 

issue a stay). 
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appeal of this Court’s January 11, 2013 Order approving and entering the proposed Consent 

Decree; accordingly, this Court has authority to stay enforcement of its January 11, 2013 Order.  

See Rec. Doc. 175.  See Nicol v. Gulf Fleet Supply Vessels, Inc., 743 F.2d 298, 299 n.2 (5
th

 Cir. 

1984). 

 In denying the City’s first motion to stay, this Court considered Fifth Circuit case law to 

decide the City’s first motion to stay. See Rec. Doc. 179 at pp. 5-6.   In particular, the Court 

relied upon the factors set forth in  Moore v. Tangipahoa Parish Sch. Bd., 2013 WL 141791 at *2 

(5
th

 Cir. Jan. 14, 2013):  “’1) whether the stay applicant has made a strong showing that he is 

likely to succeed on the merits; 2) whether the applicant will be irreparably injured absent a stay; 

3) whether issuance of the stay will substantially injure the other parties interested in the 

proceeding; and, 4) where the public interest lies.’” Moore v. Tangipahoa Parish Sch. Bd., 2013 

WL 141791 at *2 (5
th

 Cir. 2013) (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)); Nat’l 

Treasury Emp. Union v. Von Raab, 808 F. 2d 1057, 1059 (5
th

 Cir. 1987).  Each of these factors is 

satisfied, and the Court should grant this Motion to Stay.
6
  If the Court refuses to stay 

enforcement of its January 11, 2013 Order, the City will suffer irreparable injury, and the City 

will be deprived of any meaningful appellate review.   

III. Argument  

From the outset, the City made it abundantly clear that its finances and budget are 

limited, and any funds required for both NOPD and OPP reforms under the proposed Consent 

Decrees would lead to cuts in other City departments.  Time and again, the City requested 

                                                           
6
 Although this Court denied the City’s Motion to Vacate, the City has appealed the Court’s 

January 11, 2013 Order.  In denying the City’s first request for stay, this Court declined to 

comment on likelihood of the City’s ultimate success on the merits of the Motion to Vacate.  

Similarly, the City submits that the Court should not comment on the likelihood of the City’s 

success on the appeal by finding that the first factor of the Moore test is not satisfied. 
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assistance with funding from the DOJ to implement the reforms.  These requests fell on deaf 

ears.  Although fully cognizant of the City’s financial limitations, the DOJ did not provide its 

initial estimate of the OPP Consent Decree costs until after the purported NOPD Consent Decree 

was presented to the Court.
7
  One month after the proposed NOPD Consent Decree was signed, 

the DOJ, for the first time, stated that it believed the City would be required to pay $34.5 million 

dollars to fund the OPP consent decree.   

In accordance with this Court’s order, the City and the DOJ have engaged in a process to 

select a Consent Decree Monitor. In spite of the City’s limited financial resources, the City has 

engaged in the Consent Decree Monitor selection process, and the parties have narrowed the list 

of potential candidates to two.  Consistent with its pattern of indifference to the City’s financial 

plight, the DOJ recently filed a motion arguing that the City should not be allowed to unilaterally 

negotiate the Monitor contract price.  See Rec. Doc. 212.   Such a position is incomprehensible in 

in light of the price proposals submitted by the two candidates--$7.1 million and $8.9 million.  

See attached Exhibit “C”.  With full knowledge of the ongoing OPP litigation and its potential 

costs to the City, the DOJ expects the City to “pay the full freight” and not seek the best 

available price for the Monitor in this matter.  Such a position is proof of the DOJ’s cavalier 

attitude toward the City’s financial dilemma.  Staying this matter would, at the least, allow the 

City to manage potential funding obligations of multiple consent decrees and to prevent drastic 

consequences to City services.    

                                                           
7
 This Court stated in its Reasons for denying the City’s Motion to Vacate that the City was 

aware that Sheriff Marlin Gusman requested $22.5 million prior to the signing of the proposed 

NOPD Consent Decree.  It is important to note, however, that the DOJ—the party that has signed 

other consent decrees related to jail conditions and that was involved in the negotiation of both 

the NOPD and OPP consent decrees—did not provide its own estimate of the cost of the 

proposed OPP Consent Decree until after it signed the proposed NOPD Consent Decree.   

Further, the Sheriff’s $22.5 million request was unsupported by any data, and in fact, the Sheriff 

still maintains that he is not certain of the cost of the proposed OPP Consent Decree. 
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Further, denial of the City’s Motion to Stay would arbitrarily deprive the City of any 

opportunity for meaningful appellate review.  The City will be forced to enter into a multi-

million dollar monitoring contract without the opportunity to obtain appellate review of the entry 

of the Consent Decree requiring those very contracts.  

In Felton v. Dillard Univ., 122 Fed. Appx. 726 (5th Cir. 2004) the Fifth Circuit 

considered attorney sanctions imposed by an Eastern District of Louisiana judge. The sanctions 

motion was taken under advisement, with no formal ruling issued, but the attorney was 

simultaneously directed by the Court to perform 100 hours of community service within 60 days. 

A motion to stay the order to perform the community service was denied by the trial court.  After 

the community service was performed, the court dismissed the motion for sanctions.  Id. at 727.  

The trial court's action, ordering that the community service be performed within 60 days while 

taking the actual sanctions motion under advisement, was vacated by the Fifth Circuit.  The Fifth 

Circuit found two significant errors: 

The judge erred in two significant ways. First, he effectively barred 

meaningful appellate review by withholding the formal disposition 

of the motion for sanctions until the community service (which is 

functionally irreversible) had been completed. Second, he made the 

question of whether sanctions should be imposed contingent upon 

whether those very sanctions had been completed. 

 

Id. at 728. 

 

Other courts have similarly held that a lower court erred when it refused to issue a ruling 

necessary to allow appellate review. For example, the Texas Court of Criminal Appeals 

considered a situation in which the trial court substantively ruled on the motions to suppress 

before it, but refused to issue findings of fact and conclusions of law, thereby precluding review. 

That court found that such action precluded effective appellate review and ordered the trial court 
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to issue the necessary findings of fact and conclusions of law.  State v. Cullen, 195 S.W.3d 696 

(Crim. App. Tex. 2006). 

Similarly, in EMC Mortgage Corp. v. Davis, 26 P.3d 185 (2001), the plaintiff obtained a 

judgment for forcible entry and detainer of the premises at issue, which judgment was valid for 

60 days subject to extension. The defendant appealed, and the trial court refused to exercise its 

discretion to extend the order so that the property would remain seized while the appeal could be 

heard. The Oregon Court of Appeals found that the trial court’s action was an abuse of 

discretion. Id. at 188. The EMC court looked to one of its earlier decisions in which definitive 

trial court action acted to preclude appellate review. In State v. Hewitt, 985 P.2d 884 (Or. App. 

1999), the state sought a postponement to seek appellate review of a significant issue of law, and 

rather than allow the postponement, the trial court simply dismissed the charges with prejudice. 

The appellate court held that the dismissal was an abuse of discretion. Id. at 888-89. 

Further, there are numerous cases in which an incomplete record has prevented appellate 

review. These cases, with reversals for an incomplete record, serve to emphasize the importance 

of a trial court acting in a manner that allows for appellate review and comports with the notion 

that appellate review is a critical component of our judicial system. See, e.g., Cockrham v. South 

Central Bell Telephone Co., 695 F.2d 143 (5th Cir. 1983) (missing trial transcript for last half of 

trial before magistrate judge required retrial of Title VII case as it precluded review); Liptak v. 

United States, 748 F.2d 154 (8th Cir. 1984) (absence of transcript of special master proceeding 

which precluded review in taxpayer challenge to delinquent taxes precluded appellate review.); 

State v. Pinion, 968 So.2d 131 (La. 2007) (reversal of murder conviction when bench 

conferences containing jury selection were largely inaudible.); State v. Ladson, 644 S.E.2d 271 

(S.C. App. 2007) (burglary conviction reversed due to missing transcript.); State v. Barber, 391 
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S.W.3d 2 (Mo. App. 2012) (significant transcript omissions required reversal of witness 

tampering.).  

The Supreme Court has considered the requirements of Due Process and civil appeals. 

Due Process does not require that a civil litigant get an appeal in all procedural contexts; "[w]hen 

an appeal is afforded, however, it cannot be granted to some litigants and capriciously or 

arbitrarily denied to others without violating the Equal Protection clause." Lindsey v. Normet, 

405 U.S. 56, 77, 92 S.Ct. 862, 876 (1972).  Denial of the City’s Motion to Stay will effectively 

preclude appellate review for the City.  Absent a stay, the City will be required to enter into a 

multi-million dollar contract for a Monitor.  The Court should not impose significant financial 

burdens on the City before the City is allowed the opportunity to obtain its full appellate 

remedies. 

IV. Conclusion 

 The uncertainty of the City’s potential financial obligations warrants a stay of this matter. 

All residents would be affected by the cuts to basic City services should the City be required to 

fund this Consent Decree and provide additional funds to Sheriff Gusman. See attached Exhibit 

“B.”  Finally, without a stay of this Court’s January 11, 2013 Order, the City would be deprived 

of any meaningful appellate opportunities.  

  WHEREFORE, for the reasons set forth herein, the City requests that this Court grant its 

renewed Motion for Stay of the Implementation and Enforcement of the Consent Decree.  
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     Respectfully submitted, 

     /s/ Sharonda R. Williams 

     CHRISTY HAROWSKI (LSB #30712) 

     ASSISTANT CITY ATTORNEY 

      MARY KATHERINE TAYLOR (LSB#32719) 

      ASSISTANT CITY ATTORNEY 

      CHURITA HANSELL (LSB#25694) 

      DEPUTY CITY ATTORNEY 

      SHARONDA R. WILLIAMS (LSB#28809) 

      CITY ATTORNEY 

     1300 Perdido Street, Ste. 5E03 

     New Orleans, Louisiana  70112 

     Telephone:  504-658-9920 

     Facsimile:  504-658-9868 

     shrwilliams@nola.gov 

  

     BRIAN CAPITELLI (LSB#27398) 

     RALPH CAPITELLI (LSB#3858) 

     CAPITELLI & WICKER 

     Energy Centre 

     1100 Poydras Street, Ste. 2950 

     New Orleans, LA  70163 

     Telephone:  504-582-2425 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing pleading has been served on all counsel of 

record through the Court’s CM/ECF electronic filing system this 23
rd

 day of May, 2013. 

      /s/  Sharonda R. Williams 

      SHARONDA R. WILLIAMS 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

UNITED STATES OF AMERICA  :  CIVIL ACTION NO. 

        12-CV-01924 

VERSUS     :    

        SECTION E 

      :  JUDGE SUSIE MORGAN 

CITY OF NEW ORLEANS       

      :  DIVISION 2 

        MAGISTRATE WILKINSON 

 

 

 

ORDER 

 

 CONSIDERING THE FOREGOING Motion for Stay filed on behalf of the Defendant, 

City of New Orleans (“City”): 

 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the City’s Motion  

is GRANTED. 

 This _____ day of ________________, 2013, New Orleans, Louisiana. 

   

      _______________________________________ 

      JUDGE SUSIE MORGAN 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

UNITED STATES OF AMERICA  :  CIVIL ACTION NO. 

        12-CV-01924 

VERSUS     :    

        SECTION E 

      :  JUDGE SUSIE MORGAN 

CITY OF NEW ORLEANS       

      :  DIVISION 2 

        MAGISTRATE WILKINSON 

 

 

TO:  All Counsel of Record Via CM/ECF 

 Defendant, the City of New Orleans (“City”), hereby provides notice that the City’s 

Motion for Stay filed herewith will be heard before the Honorable Susie Morgan, District Judge, 

United States District Court for the Eastern District of Louisiana, Section F, on Wednesday, 

June 19, 2013 at 10:00 am, or as soon as counsel may be heard.   

 If the Court does not require oral argument, the motion will be deemed submitted on the 

briefs on the above-referenced date.  You are invited to attend and participate as you deem fit. 
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      Respectfully submitted, 

      /s/ Sharonda R. Williams 

      CHRISTY HAROWSKI (LSB #30712) 

      ASSISTANT CITY ATTORNEY 

      MARY KATHERINE TAYLOR (LSB#32719) 

      ASSISTANT CITY ATTORNEY 

      CHURITA HANSELL (LSB#25694) 

      DEPUTY CITY ATTORNEY 

      SHARONDA R. WILLIAMS (LSB#28809) 

      CITY ATTORNEY 

      1300 Perdido Street, Ste. 5E03 

      New Orleans, Louisiana  70112 

      Telephone:  504-658-9920 

      Facsimile:  504-658-9868 

      shrwilliams@nola.gov 

      

      BRIAN CAPITELLI (LSB#27398) 

      RALPH CAPITELLI (LSB#3858) 

      CAPITELLI & WICKER 

      Energy Centre 

      1100 Poydras Street, Ste. 2950 

      New Orleans, LA  70163 

      Telephone:  504-582-2425 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing pleading has been served on all counsel of 

record through the Court’s CM/ECF electronic filing system this 23
rd

 day of May, 2013. 

        /s/  Sharonda R. Williams 

        SHARONDA R. WILLIAMS 
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