
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

IN RE: PROPULSID PRODUCTS 
LIABILITY LITIGATION 

THIS DOCUMENT RELATES TO 
(see attached) 

MDL NO. 1355 

SECTION: L 

JUDGE FALLON 

AFFIDAVIT OF PATRICK A. JUNEAU 
IN SUPPORT OF DEFENDANTS' MOTION FOR AN ORDER 

DISMISSING WITH PREJUDICE THE CLAIMS OF PLAINTIFFS 
WHOSE CLAIMS HAVE BEEN DEEMED INELIGLE FOR AWARDS 

AND DEEMED INELIGIBLE FOR $250 PAYMENTS IN THE MDL 
RESOLUTION PROGRAM 

STATE OF LOUISIANA 
) SS: 

PARISH OF LAFAYETTE 

Patrick A. Juneau, having been duly sworn according to his oath, deposes and 

says: 

1. I am the Court-appointed Special Master for both the First and Second 

MDL Resolution Programs and am authorized by this Court to exercise my rights and 

responsibilities as set forth in the Term Sheets for both Programs. I am familiar with the 

course of litigation in this matter and if called upon as a witness, could and would testify 

to the following facts based upon my own personal knowledge. 

2. Attached hereto as Exhibits A and B are true and correct copies of the 

Term Sheets for the First and Second MDL Resolution Programs ("Programs"), 

respectively. 
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Sworn to before me and 
subscribed in my presence 
this L40" day of 	 , 2011. 

3. 	Attached hereto as xhibit C is a list of plaintiffs who were found 

ineligible for payment under the Programs, and whose counsel were deemed ineligible 

for $250 payment from the Programs' Administrative Funds to defray costs paid for the 

medical record assembly for each plaintiff, in accordance with Sections 5A, 5C and 16B 

of the Term Sheets for the Progiams. 

Notary Public 

`c-c.\\  
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14DL-1355 TERM SHEET 

T4e. Plaint:1Es' Steering Committee (PSC) and defense counsel lave conferred respecting end 
gable planning committee matters. 

....... 	 . 	. 	. 	. 	......... 	. 
—They -Isave-.reatihed... a-tentative agreement-. for.. resolution .. of ..casei...pending .. in_ . this . MDL proceeding. This hi the tigreements 

1. THE PROGRAM 

A. The PSC and the 'defendants will establish a global mediation and resolution Program 
(hereafter the Vroginni") whose purpose is to establish a system, subject to this court's 
jurisdiction, whereby the claims of jgaintiftti to a recovery will be reviewed and resolved by a 
panel of physicians. 

This Prograin will be in lieu of any Anther litigation by the plaintiffs respecting their acquisition 
or use of Propulsid. 

B. The Program will ncit beceme effective unless and until: (1) 85% of the plaintiffs who ate 
maintaining wrongful death actions in-cases pending in this court and 75% of the remaining 
plaintiffs who have cases pending in this court lbr clans other than wrongftd death have agreed 
In writing by completion and service of an Enrollment Form as described in Section 21 to 
become part of the Program and to be hound by its terms and (2) the agreements described in 
1(C) have also been reached. These three components shall be known as -the "minimum 
entollment". (As of the present time there am approximately 4000 plaintiffs whose Wes are pending in federal courts. Not all of them have- had their cases transferred to this-souttalthough 
those transfers are in process. Approximately 300 of the 4000 plaintiff; are maintaining wrongful 
-death actions.) "Fending in this court" shall mean cases flled in or removed to federal court 
before February 1, 2004 which wete then pending in the MDL Court or were in -the come of 
being transferred or hereafter are transferred to this court by e MDL Panel. Plainciffs and 
.claimants are limited to citizens or residents of the United States. 

"Plaintiff" in this agreement means all persons who claim a loss as a result of the death or injury 
claimed to have resulted finni use of Propulsid. Thus spouses qualify as one plaintif4 all persons 
who claim any loss as a result 'of the death of a person qualify as one plaintiff Thus, spouses, 
children and/or heirs, togethet with the person who sustained the claimed Minty or death, 
constitute a single plaintiff for pniposes of Section i. 
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Once the minhnum enrollment reciuirements described above and in Secdon 21 have been 
reached, the Program enrollment shall remain open for six additional' months. As the 
poroentages of plaintiffs who enroll during this additional six-month period.reach the levels 
beyond the 85% and 75% deicribed in this Section, the, settlement fund shall be increased in 
accordance with the terms of Seotion 3(13). The parties reserve the right to agree to extend this 
additional period beyond the six months. 

C. In addition to the plaintiftk identified above, this Program Will not bepome effective unless. 
.and.until consei.forno. issailma.124109 Pgressawkagwc_figud.1911148 4491'9PR41, grilMoting - their..potential . clairns .againat-the-clefendants-(hereafter:14claimante)...andaarbo, are: Adams ..or 
resident, of the United States agree in writing by completion and service of an Enrollment Form 
as described in. Section 21 on behalf of their clients to become park of 1he Program and to .  be bound by its teams. As of the present time there are apprrodmately 36,000 such persons 
including the 'partlea in the Athol suit filed in the Eastern District of Louisiana. Defendants 
will supply the PSC with a report identifying tolling agreement claimants. The 12,000 Persons 
descnIed herein shall include all plaintifth in the &Awl snit. Within 10 days of executiOn of 
this document, defense counsel shall deliver to the PSC listings of all death and non-death 
plaintiffs in the MDL and claimants on tolling agreements (including those in the Achord suit). 
The listings shall inoluda, is appropriate and available, the name, address, email address, 
telephone number and case docket infbrmation or other identifying court information for each 
plaintifC each claimant and thnattorney for each plaintiff and each claimant. These lists shall be 
updated on a regular basis and provided to the PSC.. 

D. The agreements described herein shall be signed 6i counsel fbr the plaintiffs or clahnants 
wile shall represent that they have fell ainhority from, their clients to enter into the agreentent. 

E. The•Program will be established pursuant to an order of the MDL COurt. It will be 
administered by the Special Master appointed by the MDL court pursuant to Fedend Mde of 
Chid Procedure 53. The Spenial Master shall have the authority to engage support personnel to 
assist in management of the Program and shall be required to render reports tn the MDL Court 
front time to time respeoting the management of the Program, ineluding &lima= and 
disallowance of claims. 

F. The terms, conditions and qualificatiOns of the Program will be as are net forth in the 
"Propulsid MDL .1355 Settlement Program" (hereafter the "Program") attached hereto as Exhibit 

2. • SPECIAL MASTER AND MEDICAL PANEL 

A. Eligibility for payment will be based on medical records, as is set forth in More detail in the program. 

B. the Medical Panel described herein shall have the sole and exclusive authority to 
determine eligibility for payment under the Program or non-eligibility under the Program. 

2 
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C. Once the Medicnd Panel has made.  a detennination that a plaintiff or claimant is eligible for 
payment and has determined the category in which the plaintiff or claimant falls, the Special 
Master. shall have sole and occlusive authority to determine the stun to be awarded to that person. 

D. The determinations made by the Medical Panel and the Special Master • are final 

•
determinations and, other than es aet forth in Louisiana Civil Code Article 1953, shall hot be 
subject to review or appeal, whether by mandamus or otherwise, •n any court by the plaintiffs, • • the claimants or the defendants. 

• ' 	
4-FirreffalltatTaligrarkaM.:E7.12-12.... 	 "' 

A. The parties agree .that the deftindants shall pay the sums designated below for the 
settlement and administrative tamdis and for the payment described in Section 19. 

B. The settlement fimd shell be funded bY the defendants and shall be no ices than 
$69,500,000 and no more than $90,000,000. The ihnd shall be $69,500,000 if 85% of the 
plaintiffs described in Section.1(B) who are maintaining death oases and 75% of the plaintiffs 
who are maintaining non-kleath cases and the 12,000 persons described in Section 1(C) agree in 
writing through their counsel to eider into the agreement, all as set forth in Section 1(D). 

In the event more than 85% of the death case plaintiffs agree in writing through their 
counsel to enter into the .agreement set forth in Section 1(D), then the settlement fund.shall be 
increased by an additional sum as follows: . 

Percentage enrolling 	 Additional sum to be paid to settlement fund 86% 	 $700,000 
87% 	 $700,000 
88% 	 $700, 
89% 	 $7C3,0f3C) 
90% 	 sno,m3 
91% 	 $910,,ND 
92% 	 $900,608 
93% 	 $90,000 
94% 	 . $900, tO 
95%

•
get t,900 

96% 	 $1,700,000 
97% 	 • $1,700,000 
98% 	 $1,700,000 
99% 	 $1,700,000 
100% 	 $1,700,000 

Accordingly, if there is 100% enrollment of the death case plaintiffs, the additional sum to be . 
paid te the settlement fund will total $16,500,000. 

3 
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. In the event more than 75% of the non-death ease plaintiffs agree in writing through their.  . counsel to enter into the agreement set forth in Seotion ID, then the settlement firnd shall be increased by an additional sum as follows: 

Percentage enrolling 
76% 	. 

Additional sum to.be  paid to settlement had 
$50, 	G 

77% $50,000 
78% $50,000 • 

..$5.0,000... 
. 80% . 	... ..$50,000.. 
81% $50,000 ' 
82% 350,000 
83% . 350,000 
84% $50,000 
85% $50,000 
86% $100,000 
87% $100,000 
88% $100,000 
89% $100,000 
90% $100,01)0 
91% 3200,000 
92% $200,000 
93% $200,000 
94% • $200,000 

• 95% .. $200,000 
96% $400,000 
97% 3400,000 
98% $400,000 
99% $400,000 
100% . $400,000 

Accordingly, if there is a 100% enrollment of the non-death ease plaintiffs, the additional sum to 
be paid to the settlement fund will total $4,000,000. 

There shall bo no pro rata increased payment to the Settlement Fund if the number of 
plaid.% who agree in writing through their counsel to enter into the agreement are greater than 
any of the above described levels. The increased payment is only due if the, actual level is 
reached. 

C. The parties have evaluated the expected .  costs of the administrative fund, discussed them with each other and have anticipated that the costs will not exceed $15,000,000, The defendants 
have, nevertheless, agreed to 'bind the administrative fund in the amount of $15,000,000. In the 

4 
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, unlikely event it appears during the adMinistration of the Program that the costs of the 
admhdstrative fund might exceed $15,000,000, either patty shall .brinithe matter to the attention of the MDL Court, which shall have the authority to modify the Prograzn to ensure that the 
administrative fund does not exceed $15,000,000. Under no circumstances shall the defendants 
have any obligation to pay more than $15,000,000 for the administiative 

D. Counsel for plaintiff); described in Section 1(13) shall not be permitted to enroll less than 
100% of the. MDL plaintiffs they represent in those cases. Counsel for pWntiffs within the 

f...thita.SPegg4. 1Fe dffille.kte be 09/39 Th9..vrc.T9 ceenel Neecird Per Pic0088 Med. ...... helm retruaryi 	.enunseiminsav membinuit awing stialibmIrequire4 Antall. in the. Program all the claimants they represent who are under tolling agreements as described in Section 1(C). 

E. The parties Wish to have the settlement had ' ,..lained in as secure a nianner as possible 
so that those fimds will be 'available to be paid to the p[ mti and clainuuna who qualify for 
payment They will consult as to the bank depository or other prudential financial institution 
which will be chosen to hold those. fimds and will also consult as to the form of prudent 
investment vehiclei to be used kr investment of the fluids. The PSC shall designate the 
institution subject to defendants' agreement. Once a tentative decision as to the institution and the. fonn of the investment has been made, the parties shall apply to the Court for approval of the 
same as having been prudent decisions. The institution ao chosen shall thereupon consent to the 
jadsdiction of the MDL Court atknowledging that it alone has the obligation to manage the 
settlement fund. Periodic reports should be niade to the Court of the interest earned, 
distributions mad% and other matters involving the status of administration. Its management 
shall thereafter be subject to review by the MDL Court. 

P. The defendants will make the initial payment into .the settlement thud within 30 -days of confirmation that the enrollment levels (85% of the death pIaintifth, 75%of the non-death 
plaintifth and 12,000 claimants) have been 'reached. Thereafter, defendants will pay the 
additional sums set fbrth in 3B iitto the settlement had within 30 days of confirmation fbr each 
1% incremental increase in death and/or ion-death ennillees. 14 upon completion of the 
Pregram,lhe aggregate sum of the awanla of the Special Master is less than the settlement .final, 
the difference and interest on that difference shall remain in the fimd for .disposition as previded in 1BR 	. • 

4. WAIVERS AND RELEASES 
• 

A. In consideration for the plaintiffs and claimants agreeing to enter the Program • and 
stirrendoring their lights to litigate their cases 'or *claims, the defsndants =Conditionally waive all 
defenses in law and equity which they have or may have to those cases or claims except as 
otherwise described in thia document. 

5 
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• B. In consideration ibe the defendants waiving the defenses they brive in law and equity and 
agreeing to enter the Program, the plaintifib end claimanta unconditionally release whatever •
rights they have or may have against the 'defendants, their agents, servants, employees, officerj 
and directors and those who acted in concert with them together with their reseiedive insurers.- 

- In addition, no plaintiff shall enter the Program until his or her counsel shall belie executed a 
stipulation ofdismissal with prejudice. The same shall be given to counael for the deftdants 

- who are to hold it in escrow and whe are euthosized to file h only upon the detennination by the 
Medical Panel that the claim does not qualify for payment or Upon confimration by the Special 

-----Panettaquilifygoressementronlytmonpaymentathenwe ed_ 
C.

By eateriog thie Program, the plaintiffs, claimant; and defendants acknowledge that 
decisions to be made by the Medical Panel and Spatial Master may be ones with which they 
disagree. They ftuther aoknowledge that this eventualitY is parr of the Program and they accept it. 

D. All releases from plaintiffs or clahnants given under this Program shall be given. to 
Janssen Phatmaceutica, Inc., Johnson & Johnson, Janssen Research Foumlation, Janssen 
Phaimaceatica, N.V., Robert Wood Johnson Pharmaceutical Research Institute, and all entities ' and persons related to them. 

5. MEDICAL RECORDS STJBMISSIONS . 
A. The parties shall agree upon and submit with the Consent Order whatever claim fomo is appropriate to be completed by those persons who seek payment under this Pmgram. The 
completed claim form shall let forth the medical condition or injury for which compeniation 
sought as a result of Propulsid ingestion. The Specie' Mader shall make those forms available to 
those persons and, once completed, to the parties and shall detemdne -whether the completed forms adequately provide the information required under this Program. 	e 

• B. The attorneys representing the plaintiffs and .  the attorneys repreeenting the claiMents shall 
have the "light to collect and submit the medical records called for by the Program through their 
Own effiuts. They shall also have the right to use any common medical records colleeting •
service whiCh May be established for purposes of collecting the medical records and submitting -
them to the Medical Panel. The defendants reserve the right to submit medical records which it 
has gathered on plaintiffs and claimants and to examine the medical records submitted on their 
belt& The attorneys representing the plaintiffs and the attorneys representing the claimants also 
have the right to examine the medical records sUbmitted by the defendants. All parties have the 
right to nue io the Special Mister whether the MediCal Records Submission has been 
accomplished in accordance With the requirements of the Pregram. All records of (delineate Who 
opt hi which *etc at any time collected or to be colleeted by claimants and/or defendants shall be 
promptly placed in the depository. Claimants and defendants by placing their records in the 
depository consent to review of such records, including medical records, by parties' attorneys, 

6 
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medical eXperts, consillants, depository daft the Medical Panel, the Court and the Special 
- Master, but such records shall otherwise remain confidential in conformity with BIPPA. 

C. In .the event the Medical Panel finds that a plaintiff or claimant is not entitled to payment 
under this Program, a $250 payment to defray costs paid Su' the medfcal records or assembly of . • 
same by the attorney fbr the plaintiff Or the attorneY for the claimant shall be paid ftom the 
administrative /kind pursuant to Section 160. It is underetood that the only records required to be 
submitted to qualify for the. $250 reimburvement is a aingle medical Or pharmacy prescription 

......_.....reperd_jgdimtinglinniejd use and a medical condi
...Lop .or,..ininrywhich the claimant has 

..... . . only for the benefit of actual Propulsid users. . 
• •6. PAYMENTS BY CAIEGORY 

A. . Once the Medical Panel has determined that a person is eligible for payment and has 
identified the category, the Special Master shall decide what sum shall be awerded. In so 
deciding the Special Master shall give consideration to those factors relevant to the payment of 
damagm for the particular person under commonly accepted rights of recovery. 

B. It is not possible to determine what payment will be Made to any plaintiff or claimant witth (I) the Medical Panel has made its determinations of eligibility and, if eligkile, the category of 
eligibility and (2) the Special Master has determined the amount to be paid. The final amount of 
these payments will not be determinable until the claims of all who enroll in this Program haye •been decided. 	. 

• 
C. The Special Master is not to conaider the amount of the settlement fhnd or the exhaustion 
of that fund as a limitation in making any award. In the waif the total sums to be awaided to • those persons found eligible under the Program exceed the total sum available in fire settlement 
Rind; the wards shall he reduced and paid on a pro rata basis. All relevant liens shall have been 
readied before any payments are, made under this Program. 

D. The parties will explore whether it is feasible to make a partial payment of a sUm. awarded 
to a plaintiff or claimant in advance of the final determinadon of the. total sums to be awarded to 
all plaintiffs and claimants and the timing of release and indemnity agreement. If such .a 

•payment is made it will be recognized as a partial, not final payment, all subjeet to Seotion 6(11). 

7. MEDICAL PANEL 
• 

A plainfiff or Claimant shall have 120 days from the date of service by the PSC of nofice that the 
•Program's Mininium enrollment levela have been reached, or120 days fiom the date aplaintiff 

•
or Claimant aerves an Enrollment Form, whichever is later, te serve a Claim Form. In 
extraordinary circtunstanoes in cases where the attorney for plaintiffe or Claimants haa more than 
100 such dents and has not submitted all the Claim Foims in a timely manner, the Special 
Master may grant a reasonable extension of time to complete submission of the iemaining Claim 
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• Pomo. If a plaintiff or clainiant fails to submit the required medical records within 60 days after •
he or she has completed the claim ibnn described in Section 5(A), that person's claim shall be 
dismissed with prejudice. NO further action is to be taken on it and no litigation may be 
commenced or maintained to .attempt to pursue that darn. However, if a plaintiff or claimant 
has made a good faith effirt to secure records, then the reed will be extended for 60 'days, upon application to. the Special Mader. If die Special Master has deternthied that a good faith effort has been made to obtain the medical records, but they are still not available, the Panel may 

-review the records available, but the possible recovery must still meet the requirements of the 
guidelines....If a .plaintiff Claimant .thile gattwitikftroohd.nmentl. MAO* NW* the.® — .. .. -------dayerteision-and4he-Special-Masterhaedeterninid.that.theplaintiliteClaimanthas.notmade. 

good faith effort to secure records, that poison's claim shall be dismissed with prejudice. No 
Anther 'action is to be taken on it and no litigation may be coMmenced or maintained to attems 
to pursue that Claim. Once the required medical records have been received in the medical 
reeirds depository, they shall be given to the Medical Panel together with the clainaonns so that the Panel cen decide whether tho claim is eligible for payment. 

8. ADMINISTRATION 

The parties intend that the administratiOn 'of this Program shalt be conducted in a manna 
designed to expedite medical records collections, the analysis of claims and the determination 
whether they qualify fir acceptance or rejection. 

9. MDL ASSESSMENT 	• 
A. This settlement Program is MDL 1355 work product, developed and agreed upen through 

•
court-ordered - negotiations between Janssen Pharmaceutica and the plaint:we Steering Committeein MDL 1355. The use of this Program for settlement purposes' consdtutes consent •by the plaintiff or a daiment under a tolling agreement to pay 6% of the groat amount of any 
award issued by the Special Master. Thii is pursuant to the common benefit 'trust fund established _by Pretrial Order No. 16 in MDL 1355. This order is available on  m  e eaurre, websit; 	 , e4eigaimmv.  

B. The Plaintiffs' Storing Committee (PSC) shall provide any MDL plaintifrs or mn claimant's attorney who is bound by the 6% ening:An" but who does not enter this Pro upon -written notice to the PSC, a trial package which will consist of: 

• 1. 	Liability briefig 

2. Depositions of. Janssen, J&J and MDL-PSC experts and of Janssen and .  J&J consultants, employees and former employees; 

3. Generic expert reports; 

4. Stipulations fiom the defendants as to use qf depoSitions at trial; 

8 

. 	 PAGE 18 OF 37 - PLEASE READ ALL PAGES 

Case 2:00-md-01355-EEF-KWR   Document 4338-2    Filed 05/05/11   Page 10 of 25



PAGE 19 OF 37 • PLEASE READ ALL PAGES 

5. Demonstrative evidence 'developed by PSC to-datg 

6. Deposition exempts and outlines developed by the PSC to date; 

7. Selective docUments and any accompanying stipulations on cd ram; 

S. 	*nese to the PiC-MDL depository upon fourteen (14) days certified mail 
notice to the PSC for kludges (14) menthe from watt= notice that claimant will not participate 
in this Program, but requests a trial package: 

ucat

. 	. 	 . 	. 	 . 	. 
allild"scrTpt-oTa Preptilettiliti 	• - additional cost payable to pWntiff's attorneys Who participated in such trial(s). 

C. PSC represents that it his no other obligation, to furnish 'additional materials, assist in 
further discovery, trial prepar4ion or triaL PSC represents that the trial package fonns a material 
basis for claimant's case but is not a oomplete preparation. That preparation must be completed' 
by claimant's attorneys based on the'attankey's judgment and st claimant's empense and it is 
claimant's sole obligation to select, use or supplement the material in the trial package. The 
package may not be abated, copied or communicated in any manner to any other attorney or 
claintant. 

10. NO ADMISSION OF LIABILITY 
• 

Neither Janssen's agreement to, nor participation in, this Program constitutes an admission. of 
liability to any person or other entity by Janssen Pharmaceutica Inc. or any corporate entiti or 
person related . to it, e.g., Johnson & Johnson, Janssen Research Foundation, Janssen 
Pharmaceutics, N.Y. •• 

11. CONFIDENTIALITY 

The amount and fact of settlements\ reached under this Program are confidential, except as may 
be required by statute, court order, court nde, or the settlement approval process *here court 
approval of a settlement is required by law in the .relevant jurisdiction. Agreement to, and 
maintenance of, confidentiality ire material terms of .any settlernent reached. An exemplar release wall he Jointly prepared by theparties.1 See Seotion 24 for additional provisions relating to confidentiality. 

- 12. INFORMATION REQUIRED TO CONSUMMATE SETTLEMENT 

A list of the Information which must be Provided to the attorneys for janssen before a settlement 
check is delivered will be provided to the PSC. 
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13. PARTICIPATION 	• 

A. Death cases / caidiac arrest cases (Tiers landfl) - In these cases, the parties may provide 'within 60 days of the deadline ihr eerving all, required medipal records confidential memoranda . (simultaneonsly submitted at a date set * the two physician panel), explaining the party's 
contention as to a plaintiff's Or claimant'n qualifloation or non-qualification muter the Program ' and die category. Memoranda are limited to -five (5) pages and exhibits attached may be abstzaots or fidl doornails not to exceed thirty mo pages. There shall be no submiesion .  by .9fmn'O_LePPfis  ooffiditvitis  ha liMPli2lt-9-fLa-41.....9M1M0E.I9...T.M4.450c.In. Pr.. 	. 

•••■•••••••■•••••••■•••••• ■■ 

	

. 	• 	• 
B. /ler 	In these cases, no memoranda 'of the type described in Section 13(A) shall be permitted and the Medical Panel shall rest hi decision on the medical records submitted. A one 
page summary may be submitted to point put the supporting documents and expedite medical 
review. There shall beim submission* either party of expert reports or affidavits hi support of or ht opposition to qualification or category. 	 . 	• 
C. • In the event thet the two medical panelists cannot agree on a plaintiff's or claintant's 
qualification or non-qualification and, 'if tinalifled, in which category, a third panel member will 
be selected on a rotating basis by the. Special Master to cast the deciding vote. The rotation shall 
be a panelist appointed by the' PSC, then a panelist appointed by the defense and so on in that order. 

D. All decisions of the Medical. Panel are final and not appealable. See Seetion 2(D). All 
oases submitted to the Panel for decision will be decided within 45 days of eutenission to the 
panel. In the event a third panelist is required, a decision will be forthcoming within 30 
additional days. The deadlines may be extended by the Special Master upon showing of good 
cause. Thereat; the Special Master May call *Additional records such as birth, death,. and/or

.  =anima certificates, ecencimic loss evidence (Mk returns; pay stubs, benefits boob income and 
support records) which must be finished within 30 days of the request. The Special knoter shidl tentittively decide the lerel of payment to pleintiff claimant within 45 days ofsubmission to 
him by the Medical Panel of its decision that a case qualifies fir payment This shall be subject 
to revision under Section * 18(D). jt *all remain confidential until i final determinstion is made 
by the Special Maier. The final award by the Special Master is conclutive and non-apPeaIable. 

B. Except as hi set forlhjn Section 1(A)(B) defendants, by engaging in this Program. waive 
and dismiss with prejudice altdefireses of liability as to participating claimants such as statutes ' 
pf limitation and repose, knisdiction, IMMO, mitigation, comparativeteontdbutory negligence, 
assumption of risk, independent intervening cause and preducts' liability, specific defenses such . as state of the art, no safe alternative design; preeniption, FDA and other regu/atory approval, 
learned intermediary, etc. The defendents do not waive the defenses that the plandiff or aliment was not exposed to Propuisid and that the claimed event was not caused or contributed to by use ofPropulsid, as those .requirententi are neceesary for any Payment to be made pursuant to Meng T, 
Li and M in Exhibit A. 

10 	. 
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14. STANDARDS TO BE USED 

A finding for eligjbility to miter a defined category does not require findings of medical certainty 
but only findings that something is more probable than not. The following standards should* 
treed by the Medical Panel or upon inquiriea by it to the Special Muter: 
A. "But for" 'tests — whether harm (death, cardiac arrest or serious tachycardia ventricular 
arrhythmia) would more probably have occurred or not because of the user's ingestion of 

.. Propulsid. 	• 

which testa whether the harm would not have occurred "but for" the use of Propulsid, and the 
subetantial Lector inquiry is an alternative method 'of analyais used when two or more combined 
patties maY be _present. Thus, where there may be concurrent causes of an injury, the proper 
inquiry is whether the product in question Was a substantial factor in bringing about the hann or 
injuries. Aparty's act may be a substaraird tamer in bringing about* the harm or injury when the 

•
harm would mot bave occurred without the product's WC 
C. The package literature identifies certain medications at contraindicated tbr use while 
Propulsid is being taken and identifies the preeence of certain - conditions as a contraindication for 
the use of Propulsid. The existence of ;mob events in any clamant's case does not of itself 
entitle the claimant to a reeovery nor deny a claimant a recovery.. 

D.Any legal interpretation of these standards may be referred by the Medical Panel to the Special 
Master on a case by case basis. The inteepretation of the Special Master will be final and 
imapperdable and will bdrandored only in writing within 3 calendar days of the request . 

15„ MEMBERS OF MEDICAL PANELS 

• A. 	Six physicians, licensed in Louisiana and in geod standing, ir 1MM In greater number agreed bY -the PSC and ianesen, will be chosen 50% by Janssen and 5 C% ale PSC. Tine physicians must be recognized board certified cardiologists, clecti3p.b.plo14 as or int:Astir who have bad substantial training and substantial experience -trains cardiac probboa or 'physicians bOard certified in a specialty dedicated to the treatment are.. 1 ovascular eliszies or board certified physicians who have documented substantial trailing and experience tre 
Cardiac .problerni. Mornay be active, semi-retired or retired. Each si .de  will have veto over the other side's geledon. A member of each physician gro 1.1 	at on a p 1 to determine category eligibility and non:eligibility. Once the members of r Medical Panel have been 
chosen and no veto as to their selection has been exercised, the pail. a 	have no ex parte contact with those members. In the event ihe parties agree to any training to be done with the 

'members of the Medical Panel, that teaching will be done Jointly. . 	• 
B. 	If either party believes that a member of the Medical Panel is consistently disregarding 
the Program's provisions respecting requirements for eligibility or non-eligibility, the PSC and 
defense counsel shall meet and confer to address the issue and, absent a resolution, either party 

11 ' 

PAGE 21 OF 37 - PLEASE READ ALL PAGES 

Case 2:00-md-01355-EEF-KWR   Document 4338-2    Filed 05/05/11   Page 13 of 25



PAGE 22 OF 37 - PLEASE READ ALL PAGES 

may bring the matter to the attention of MDL Court whiCh shail have the authority to remove the 
physician from the Medical Panel. The MDL Comt will' interview the challenged panelist .  in 
gam and, if necessary, remove the panelist. No counsel may be present at such hearing and 
the hearing and• Order of the Court will be final and non-appealable and sealed in the record.. That physician's replacement, if the MDL Court remotes a physician, shall then be designated 

the party who originally chose that physician. This provision is not intended to create an 
- appeal system for occasional eligibility or non-eligibility decisions with which one party.  . disagrees. 

16r..z.- •CIAIMANIF-ENTSEBENEFITS. 	 • 
Any claimant electing tO osier this Program, in addition to potential entry into a category 
level ofpayment'receives the following benefits: 

A. Waiver of defenses by the defendants to claimant's claim as provided in Section 13(E).' 

B. Payment of $250 pursuant to Section 5(C) te defray costs of obtaining the medical records 
described in Exhilit A, Section 2, if the Medical Panel finds, following a review of a sufficient ' 
amount of those accords, that there is no entitlement to payment under the settlement fund. 

C. Establishrnent of a settlementprocessand fimd. . 

D. Expedited review and aeceitance or rejection of claims, 

E. Evaluation nf claimant'S medical records ,  and circumstances by at least (2) two qualified 
physicians without cost to claimant 

17. ADMINISTRATIVE FUND 

, A. The following are examples of administrative expenses: 

1. DepositorY aost8  (including stentge, document or electronic retention, 
equipment, paralegal and other employee salaries, rent and utilities). 	' 

2. • Payment of certain medical records purenant to Section 5(C). 

3. Payment of fees to members of Medical Panels. 

4. Payment of fees to Special Master, 

	

• 5. 	Reimbursement-  of miscellaneous expanses agreed to by PSC and 
defehdant 

	

6. 	If the enrollments required to start the Program are reached, 
reimbursement of reasonable out of pocket expenses incurred by PSC in 

12 
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enrolling participants in the Program. The proposed expenses must be 
submitted to defense counsel in advance -and agreed to within five days of 
-their submission. If such agreement is not reached, the Special Master 
shall decidewhethex the expenses or any part of them shall be paid from 
The Administrative Fund. 

B. No administrative fluids may be used to pay claims. 

.......... 
4i. Defbndant to supply $15,000,000 	

effie:pUriUani to Section 1(8) and the Special Master has been appointed by the MDL Court and has accepted that assignment. 

E. A.ccount to be administered in New Orleans by financial institution of defendants' selection 
withinterestaccru.si on balances, Periodic reports ahould be made to the Court of the interest 
earned, distributions made, and other matters involving the atatus of administradon. Interest on 
those payments to be added to the administrative fluid; Interest (after payment of taus) on the $15,000,000 or any portion thereof shall be added, if needed, to the Mministrative Fimd to meet ' 
its obligations. If not needed, the balance of any principal and/or intereat abaft be returned to the 
defendants. 

F. Ail category claims to be determined within 3 months of records submission. 

G. PSC.  and Janssen to establish joint mediCal and o er records depository in New Orleans 
end each assign a paralegal knowledgeable of the case to administer. Salary to be a ed upon and paid by the fund. 

18. SETTLEMENT FUND 

A.. ibe Settlement Fund will be enzMished pursuant to Section 3(E). 

.13. Claims verification and payment milestones (to be detailed in documents submitted with 
• Conient Order). 

C. Claims to be paid within an agreed time after verificlition compliance. 

D. Bach claim to escrow a, mune and escrow paid if total claims do not exceed ha 
E. If clahns exceed rtmoUnt in Settlement Fand then the Rind Will be distributed Pro rata 
(based on claims value) after all Claims .  have been processed, . 

F. If there affle P7Ser.as fluids left in the Settlement Fund after payinent of all awirds made by 'the Special Master, the parties thall meet and' confer about appropriate ways in which 'globe 
funds can be used in. a =met consistent with mediation and resolulion of Fropulsid litigation. 

13 
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Until suolftime as the Special Master shall have made an award pursuant to this Program, the . Settlenient And remains the property of the defbndants, for the benefit of Propulsid claimants, 
subject to distribution only pursuant to the.terms of this Program. 

19. ATTORNEY PEES: 

In addition to the 0% fee die to the PSC pursuant to Section 9, the PCS shall be entitled to an additional fee and the parties have agreed that the PSC may seek and recover- Inch ittarneye.feee end costs. It is amed .that the PtC'llyppric • and eftbrts to date have been 
, 

involvernag in the adthinistmtion .  of the Settlement Program will coax a suosumust benefit on
. 

all of its participants. The partieSrecognize that Sprague v. Monk Nat'l Bank 307 U.S. 161 (1939), ifels v. Electric Auto-Lite Co.., 396 U.S. 375, 393 (1970) and other wen established 
authority, pear* the district court to grant such an aviard based upon its inherent pow= of 
. equity and that such award shall be paid separately and in addition to the latessmem already 
authorized by the Court in PTO No. 16. Consistent With this jurisprudence, the defendentshave 
agreed to pay and not contest any award for attorneys' fees and costs hi the amount up to and 
including, S22,500,000, but defundanth will not pay any slim in excess of that amount. 'The PSC 
is required to petition he Inch an award and the amouit end propriety of the same shall be 
deteanined by the court Upon recommendation of the Special Master. The detbnclants will ply 
that award within 30 days of receipt of the Order of the MDL Courtsenderlis that awnd. If a-- ' 
dispute wises thereafter as to envision of the attorney's fbe award or challenges refitting to 
payment of the attorneys' fees, the MIX Court, judge Fallon, shall direct the PSC as to 
appropriate escrow (escrow depositery 16 be selected by the PSC) of the Rend, partial payment to 
entitled anorneys and, in the MDL Courra sole discretion, determine the appropriate division of 
fees, Which decision shall be final and non-appealable. ft is understood that once defendants 

. deliver the fbe check to the PSC, they have no Aerther responsibility whatsoever fix the payment 
of any legal fees to any finn, person or legal entity and that the MDL Court's fee order may not be reviewed pursue& to FRCP Rule 60 or on any other bola. 

20. sptruttaNT wmi AN INDFIPENDENT PAM REQUIREMENT 

* The plaintiff or claimant -must proVide the anutunt of any settlement reached with an entity other than Janssen, Atte identity of the party with whom or which the settlement has been reached and inforthation about the pendency of any case ar Claim by bitn or her involving use orPropulsid. 
• 21. IhIPLEMENTATIoN OP.THE PROGRAM 

The PSC and the defendants will submit to this coudwithin 30 days of the execution of this document a proposed Consent Order and other mutually satisfactory documents establishing the Program and seeking approval of this coutt of the same. The Order will incorporate the terms of 
• this document and such additional matters as the Court may direct or the parties agree are necessary to the Implementation and management of the Program. The partial do not presently 
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*foresee that matters not addressed in this document but which are neeessary for inclusion in a Consent Order cannot be resolved between them. ' The PSC shall have 180 days from, the date of that Consent Order to secure the requhod number of written consents from counsel for plaintiffs 
and previous under tolling agreements, as set forth in Section 1, and to present them to counsel Dm 
the detandante. If the requhementh set forth in Section. I have not been satisfied within the 180 
day mhMnum enrolireent period, this agreement shall terminate and The Program will not be 

• implemented unleas otberivise agreed by the Orlin. 	• 

To.  the consent order should be attached an irgreecimpon enroilment fonn to be signed by 
' ---oohnsel-thr-  ithtintiflit-and• counsel-for-tolling -agreement.oWmanta and the form M. be 

signed by plaintiffs and tolling agreement claimants when theyathmit their medical records. In 
particular, language in the consent order will have to make clear that at plaintifill and the tolling 
agreement clahnants, i.e., Felons not presently subject to thejurisdiction ofihe MDL Court; and 
the &Andante =Mgt the jurisdiction of that Court and that the Court is, by thek consent' a) empowered to enter an order terminating plaindflie and claimants' rights to sue the defendant if • thiy fail to submit ther medical lecords within the time set forth in the teem sheet or if the 

•Medical Panel don not decide that they ire entitled to compensation and, h) empowered to enter an order authorizing the Special Maier to pay torn the settlement fund any awzni that ho makes in favor of such a plaintiff or claimant consistent with this agreement. 
• 

22. ADMINISTRATION OF THE PROORAM • 

The parties will include in.the Conent Order appropriate provisions for the management of the Program-including duties to be performed by the Special Master, proposed tee arrangement for members of the Medical Panel, as well as how they should fhlfilllheir duties, reports to the PSC 
and the defendants about claims mibmissions under the Program and all other adminimiative 
matters &aimed to accomplish:the purposes set forth in Section 8. Ali plaintife or claimants 
who participate in the Program stipulate and agree that the Program is and will remain subject to 
thejurisdiction of the MDL Court until all proceeding" under thePtogram have been coecluded. 

• 23. MEDICAL PANEL REVIEW PROCEDURES. 
• . 	• 

Theparties &hall prepare ajoint written protocol for the manbers of the Medidal Panel to follow 
tbe performance of their responsibilities. The protocol thall cover the adminiatradie issues respecting ihe work of 'the Medical Panel, e.g., lime limits fbr case reviews, adherence to . the Settiement Requirements set forth in Exhibit A, etc. 

24. PUBLIC STATEMENTS ABOUT THIS SETTLEMENT 

• The parties shell prepare a joint statement describing this settlement and .the Program 
established herein 	shall agree upon the manner and timing of distaction. This shall be the 
only statement to be 	:but except as the parties may ihrther agree. The parties and their counsel agree that they 	itke no other public statement. ' These conditions are material 
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conditions to this agreement. This will not constitute a restriction on plaintiff? or claimants' 
attorneys' communication with their clients about this matter except to the extent there is use of 
the media or any other public forum for that purpose. The contents of this term sheet shall not, be 
made public by any party until the consent order described in Settion 21 has been entered.. See 
Section 11 fbradditional confidentiality requireinents. 

akeouted in triplicate original on (blithe 	day of April, 2004. •

-Te;;She—  ampere.  edes.41: 	executed:1;341;apartiet onianuary: 30, 2004 . 	. „ . and March 11,2004.. 	• 

820 O'Keefe Avenue 
New Orleans, Louisiana 70113 

(504) 581-4892; Fax: (504) 561-6024 
I. 117100  SEL FOR PLAINTIFFS 

R. ar 
F. URQUHART, JR. (La.Bar #14475) 

/3.1500R13 (La. Bar #18653) 
GABSAUD (La. Bar #25393) 

WIN FRITCHIE URQUHART & MOORE, LLC 
400 Poydras Street, Suite 2700 
New Orleans, Louisiana 70130 
Phone: (504) 310-2100 
Palo (504) 310-2101 
LIAISON COUNSEL FOR Defendants, 
JANSSEN PEARMACEUTICA INC. AND JOHNSON & JOHNSON 

DRINKER, 13LDDLE & REATH LIP 
THOMAS F. CAMPION 
SUSAN AC satuuto 
500 Comm Drive 
Plothein Padr, NJ 07932-1047 
Phone: (973) 549-7300 . 
Fax (973) 3694831 
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..an6 	• 
• • - 

DRINKER, ammui a MATH, us. 
CHARMS F. PRSUSS . 

• DONALD F. zumElt, 
50 FX1113014 Waist, ar Root 
Sin Fonckao, CA 94105-2235 
Phonon (414591-7500 
Fan (415) 591-7510 

• CO-LEAD COUNSEL FOR Defendant', 
ZANSSEN4IRAZIMACEUTICA =C. AND 

•JOHNSON-S4OBNSON- 
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Emnirr A 
• 

KUM, lamugal-pat,_ twEs_AnkkauLQAusAsEs  

' • 	1. 	FACTUAL REQUIREMENTS, There must be credible evidence from the' 
medical records that each of the following is more•likely than not 

A. 	EY= - The plaintiif.  or the plaintiff's decedent (hereinafter referred to jointly as the 
• - 

"person"), must . have . had an client ...An .ement la defined . as..death, oardlac, artmt or primary -tachycardia . ventricular .-arrhytbmiar—Prinenty-lachyeardic -ventricular arrhythmia ls limited . to . 
primary, sustained ventricular tachycardia, ventricular fibrillation or torsades de pointes. 	• 

Primary is thrther defined as a symptomatic ventricular arrhythmia (ventricular 
tachycardia or ventricular fibrillation) that occurs in the absence of a concurrently documented 
causative factor that inocipitated the arrhythmia, including but not limited to, acute myocardial .  
infarction, active myocardial ischemia and &compensated 04:ingestive heart failure. Conditions 
such as hypokalemia or hypomagnesemia documented .at the time of the anhythmii may be 
considered by dm Medical Panel to be causative factors. 

Sustained is further defined -as continuois ventricular tachycardia 1) of at .least 10 
seconds duration, or 2) requiring termination through therapeutic intervention by irecordial 
thump, electrical cardioversion or medication;or 3) with associated symptoms of hemodynamic 
deterioration such as syncope, presyncope (distinct - feeling of impending loss of consciousness 
which does not eventuate) orahock. Neither dizziness nor lightheadedness is considered an 
associated symptom, nor is chest pain which precedes the arthydimio event 

• B. 	INGESTION .-  The person must have ingested Propulsid within 72 hours of the event or, 
• in the case of death, within 72 hours of the arrhAmia that directly resulted in the subiequent 

death • 

2. MEDICAL RECORD REQUIREMENTS 

A. • For person who was age 12 or older at the time of the event The person's relevant 
medical records as defmed in subpart Dtelow, immediatelypreceding the 'date of the event must 
be provided to the Medical Panel. 

B. For a person who was under age 12 at the time of the event. The person's relevant 
medical reCords kohl birth through the date of the event must be provided to the Medical Panel. 

C. For all people. The peaches relevant medical records from the time of the event until 
death, or unttl 60 days before tlie, thne .the case is submitted under 'The Program, whichever is 
applicable. These records are of particular impoitance in evatuation prooess. 
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D. 	Relevant records. For the purposes of this Program, the &Vowing are a person's relevant medical records. Thne periods are deemed appropriately modified where •i e person was loss than twelve years of age at the time of the event. The PSC and J&T may agree to order 
supplimenharecords at the expense of tie administrative expense fund: 

(1) 	The one-year period befoie the event. Full records for any kind of medical care 
in the one year prebeding the event (dootor, hospital, pharmacy, ambulance, therapy. etc.). 

• • (2) 	The-three-yearperied•before-the event . 

.(a) 	Full hospital records for hospitalizations. 
- (6) . All electrocardiogram, bolter monitor, and other cardiac monitoring or testing records ibr the throe years before the client. 

• • (c) Physician records from the person's primary care physician or physicians 
cardiologist or cardiologists (if any), gastroenterologists andtor 

pediatrician or pediatricians (if any). 

(d) Prescription records for all prescribed medications. 

(3) The ien-year period before the event. 

.(a) 	Pull hospital records where cardiac concerns are inwlicated. 

(b) 	Full hospital records where GI concqms are implicated. 

(c).  

2. §_k_ innimrsAuggaira 

' 	TIER I; DEATH CASES 

1. The medical records and other Actual information are more consistent with a primary 
tachymuclic ventricular arrhythmia being the cause of death than any other reasonable cause, and 
2. Death would not have occurred but for decedent's use of Propulsid, or in those cases 

*where there was more than one contributory cense to the death, Propulaid was a substantial factor 
as defined in Sfttion 14(B), and 

3. The auto* findings, if any, are more Consistent with a primary tachycardio ventricular 
arrhythmia being the cause of death tban any other reasonable cause. 
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TIER II: NONFATAL,CARDIAC ARREST 
LEVEL A 

: 	 . 1. fro documented evidence of previous cardiac Arrest, myocardial ischemla or myocardial Infarction.and..no_doormientation-thatriatlem.was  tit high rink  _for nardiacAtzresthelbra.iaidng .... 	.... -Propulsith-end 

2. The arrest is more consistent,with a primary tachycardic ventricular arrizydrmia being the 
cause than any other reasonable cause, and 

3. The- arrest would not have ea:stirred but for the patient's use of Propulsid, or in those .  •casos *here there was more tban one Contributory cause to the arrest, Propulsid was a subitantial 
factor as defined in Section 14(B),•and 

4. , 	The arrest was witnessed by a health care provider or required therapy -such as CPR or 
deilballlalion or was documented on art EKG or monitor. 	• 

LEVEL B 

1. Some risk factors lbr cardiac arrest present, but no prior hisbary of cardiac arrest and
.  

2. The Arrest is more consistent with a prhnary serious tachycardic ventricular arrhythmia 
being the cause than any other reasonable cause, and 

3. " The arrest would not have occurred but for the patient's use of Propulsid, or in those 
cases where there was more than one contributory cause to the arrest, Propulsid was a substantial 
factor as defined In Section 14(B), and 

4. Medical Treatment was obtained following the Arrest. 

MIER m PRIMARY TACHYCARDIC VENTRICULAR ARRHYTHMIA 
••• •.P. 

1. 	The primary tachycardic ventrieidar arrhythmia must be documented in a rhythm strip, or 
there is documentation in the patient's medical records Vast the rhythm strip demonstrated the 
same, and 

3 
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( 

2. • 	The peinimy.taahycardie ventricular arrhythmia (including Tors'  ades de Pointe) is More EFMotent with the patient's use of Propulsid than any other reasonable cause, and 

The primary tachycardic. ventricular arrhythmia would not have occurred but for the 
patient's use of Propulsid, or in those cases where there was more than one contributory cause to 
the primary tachycardia ventrionlar•nhythmia, Propulsid was a Substantial factor as 'defined in S.,-- tion 14 (13), and ' 

• 	• 4. 	. Rgrinited.nredical attention in ihe tom of a.hospitai ovain.ation p R vitlit for treatment athearthythmia. 

PAPROPULSEANDL 1.3551MDL 1355 END GAME FINAL 4-28-04,doc 
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JAMES B. IRWIN 
DIRECT DIAL (504) 310.2105 
Jirwingrwiallc.com  

IRWIN FRITCHIE 
URQUHART & MOORE Liz 
-•-- 001:11415.131.0R5 AT  

June 25, 2004 

400 NYE:MAE snow • Suns 2700 
Naw OILEANS, tovistANA 70130 

Mamma 504.310.3100 
Acsaca.s 504,3104101 

wwwinvinik.com  

via Facsimile 

Russ M. Herman, Esq. 
Herman, Mathis, Casey, Kitchens & Gerel, LLP 
820 O'Keefe Avenue 
Suite 100 
New Orleans, LA 70113 

Re: In Re: Propulsid Pmducts Liability Litigation 
MDL No. 1355 
Extension of Program Implementation Deadline 
Our File: 9735.1 

Dear Russ: 

In accordance with our discussions, this will confirm our agreement and serve as an 
amendment to paragraph 21 of the MDL-1355 Term Sheet, providing for an extension of the 
deadline for the "Implementation of the Program" through and including Friday, October 29, 2004. 

Please sign in the space provided below signifying your ageement and return a copy 
via facsimile. 
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Juno 25, 2004 
Page 2 

cc: 	Via Facsimiles 
Thomas F. Campion 
Susan M. Shako 
Charles F. Preuss 
Donald Zimmer 
Arnold Levin 
Chades S. Zimmerman 

PAPROpiLLSIDWIDL 135511bAusa02.svpd 

PLEASE READ ALL PAGES 
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