UNITED STATESDISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

MDL NO. 1355
IN RE: PROPULSID :
PRODUCTSLIABILITY LITIGATION ) SECTION"L"
JUDGE FALLON

REF: Aline Zeno, et al. v. Johnson & Johnson, et al .,
Civil Action Number 00-282, And Only Regarding
Plaintiff Samantha Ann Reed

ORDER & REASONS
Before the Court is the Defendants Motion for Summary Judgment on the clams of Samantha
Reed, aplantiff in Civil Action No. 00-282, which has been consolidated with the above-captioned case
for pretria proceedings. For the following reasons, the Court GRANTS the defendants Motion for
Summary Judgment.
l. BACKGROUND
Pantiff SamanthaReed ("Reed") filed suitin Civil Action No. 00-282 for persona injuriesincurred

whiletaking thedrug Propulsid, aheartburn medication, manufactured by defendants.! Thefactsof Reed's

The underlying facts and circumstances concerning Propulsid and the dlaims againgt the
defendants are described in this Court’s opinion, In re Propulsid Products Liability Litigation, 208
F.R.D. 133 (E.D. La. 2002).



medical history are undisputed.? The evidence showsthat Reed made severa visits, beginning in 1999, to
River Parishes Hospitd complaining of various gastric problems including diarrhea, nausea, vomiting,
indigegtion, and epigastric pain. Her doctors diagnosed her as having pancrestitis, gallstones, and
gastroesophaged reflux disease ("GERD"). Thislatter disease was diagnosed on March 28, 1999, and,
in April, 1999, her tregting physician, Dr. Colin Bailey, prescribed Propulsid to treat her symptoms. The
warning label for Propulsid, a the time it was prescribed, listed diarrhea, dbdominal pain, and rapid heart
beat (tachycardia) as potentia sde effects of Propulsd. Physicians prescribing Propulsd were dso
informed by thelabel that "QT prolongation, torsades de pointes (sometimeswith syncope), cardiac arrest
and sudden degth have been reported in patientstaking Propulsd.” Dr. Bailey tedtified inthis casethet he
was aware of the potentiad sde effects of Propulsid when he prescribed it for Reed but gpparently
concluded this was the best dternative.

Dr. Baley testified that he believed that the only prokinetic agent available for the treatment of
GERD beside Propulsid was Reglan, and Propulsd had fewer s de effectsthan Reglan, which can penetrate
the blood-brain barrier and cause Parkinson' s disease-like symptoms. Before taking Propulsid, plaintiff
had taken a variety of medicinesto dleviate her symptoms including Pepto Bismol, Kaopectate, Pepcid,
Prilosec, Zantac, and Prevacid. None of these drugs provided any rdief to the plaintiff. Plaintiff renewed
the prescription for Propulsd monthly during the next fivemonths. Dr. Bailey testified that Propulsdinitidly

helped the plaintiff and aleviated her discomfort, but, in time, her initia symptoms returned.

2The facts come from the defendants Statement of Undisputed Facts in Support of their
Motion for Summary Judgment. Because plaintiff did not file a response to these facts, they are
deemed admitted under Loca Rule 56.2E.
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On August 17, 1999, Reed went to East Jefferson Generd Hospital complaining of diarrhea,
nausea, and a"weak pulse”" Her treating physician’ sdiagnosiswas "abdomind pain, diarrhed’; the doctor
discontinued treatment with Propulsid.

On August 24, 2000, Reed was taken by ambulance to River Parishes Hospitd and complained
of experiencing "a near syncopa episode (sdf-resolving).” Upon examination by the emergency room
physician, her physicd findings and |aboratory data results were unremarkable. She was discharged with
indructions to return home and relax. See Emergency Room Record of Samantha Reed, attached as
Exhibit C to Plaintiff’s Motion for Summary Judgment. Shortly before this occurred, on June 20, 2000,
the plaintiff filed suit in this Court alleging causes of action againgt Johnson & Johnson for damages under
the Louisana Products Liability Act ("LPLA"), La Rev. Stat. Ann. § 9:2800.51-2800.60. Her casewas
consolidated with MDL 1355 for which this Court was designated thetransferee court. After severd years
of discovery, the Court exercised its role as the origind trid court in the Reed case and, after consulting
with al parties, set the matter for tridl.

Defendant now moves for summary judgment on plaintiff’ sLPLA dams, arguing that she has no
materid facts to support aclam under the LPLA’s exclusive theories of recovery.

. ANALYSIS

A. Summary Judgment Standard

A didtrict court can grant a motionfor summary judgment only when the ™ pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that thereisno
genuine issue asto any materid fact and that the moving party isentitled to ajudgment asamatter of law.™

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (quoting Fed. R. Civ. P. 56 (c)). When considering
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a mation for summary judgment, the district court "will review the facts drawing al inferences most
favorable to the party opposngthemotion.” Reidv. Sate FarmMut. Auto. Ins. Co., 784 F.2d 577,578
(5th Cir. 1986). The court must find "[&] factua dispute. . . [to be] ‘'genuing if the evidence is such that
areasonable jury could return averdict for the nonmoving party . . . [and g fact . . . [to be] 'materid’ if it
might affect the outcome of the suit under the governing substantive law.” Beck v. Somer set Techs., Inc.,

882 F.2d 993, 996 (5th Cir. 1989) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).

"If the moving party meetsthe initia burden of showing that there is no genuine issue of materid
fact, the burden shiftsto the non-moving party to produce evidence or designate specific facts showing the
exigence of agenuineissuefor trid.” Engstromyv. First Nat'l| Bank of Eagle Lake, 47 F.3d 1459, 1462
(5th Cir. 1995) (citing Celotex, 477 U.S. a 322 - 24, and Fed. R. Civ. P. 56(e)). The mere argued
existence of afactud dispute will not defeat an otherwise properly supported motion. See Anderson, 477
U.S. at 248. "If the evidenceis merely colorable, or is not Sgnificantly probative,” summary judgment is
appropriate. 1d. at 249 - 50 (citations omitted).

B. Theories of Recovery Under the LPLA

A plantiff may recover under the LPLA if he or she proves that a product is unreasonably
dangerous in any of four exclusve indances: falure in congtruction and compostion; defective design;
falureto provide adequate warning; and failureto conform to an expresswarranty. SeeLA. REV. STAT.

ANN. 8§ 9:2800.54(B). In this case, the plaintiff opposes the defendants motion only as to the design



defect daim.® She does not dispute that the other theories of recovery under the LPLA becausethefacts
of her case do not afford her any rdief. Accordingly, this decison will discuss only her clams tha
Propulsd is unreasonably dangerousin design.
Section 2800.56 of the LPLA setsforth the following standard for design defect liability:
A product is unreasonably dangerous in design, if, at the time the product Ieft its
manufacturer’ s control:
(1) There existed an dternative design for the product that was capable of
preventing the claimant’ s damage; and
(2) Thelikelihood that the product’s desgn would cause the clamant’s damage
and the gravity of that damage outweighed the burden on the manufacturer of adopting
suchdternative design and theadverse effect, if any, of such dternative design on the utility
of the product. Anadequate warning about aproduct shal be considered in evauating the
likelihood of damage when the manufacturer has used reasonable care to provide the
adequate warning to users and handlers of the product.
Id. 8 9:2800.56.
C. Conclusion
After considering the briefs, arguments of counsdl, and the applicable law, it is the conclusion of
the Court that the plaintiff hasfailed to establish the existence of agenuineissue of materia fact to support
her clamsthat Propulsid was defectively designed. With regard to the first requisite of section 2800.56,
the plaintiff hasfailed to provethe existence of an dternative design capable of preventing her damage. The
evidence of plaintiff’s damage focuses on her intestinal track. The uncontroverted evidence reveds that

the plaintiff suffered from diarrhea, abdomina pain, and a racing heartbeet before, during, and after she

used Propulsd. Shetried other medications, but they did not relieve her symptoms. The testimony does

3The thrust of the plaintiff’ s complaint seems to be that a drug designed for the treatment of a
gagtrointesting problem should not have such dire side effects as sudden death, arrhythmia, and
prolonged QT interval, and, if it does, asisthe case with Propulsid, the drug is defectively designed.
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show that there were dternative or different methods for tregting her symptoms.  This, however, is not
uffident to prove an dternative design under section 2800.56 of the LPLA. See Theriot v. Danek
Medical, Inc., 168 F.3d 253 (5th Cir. 1999). Furthermore, the evidence reveds that the plaintiff tried
many other drugs before Propulsid, but none of them worked. So thereis no proof that anything would
have prevented or cured plaintiff’s condition. Thereisonly speculation, and thisis not enough to susain
the plaintiff’s burden of proof.

Withregard to the second requisite of 2800.56, the plaintiff hasfailed to establish that Propulsid’'s
design caused her damage or that the gravity of her damage outweighed the burden on the manufacturer
of adopting an dternative design. The plantiff’s damages in this case seem to be limited to her intestind
track. She had this condition before, during, and after taking Propulsd.  Propulsd neither caused nor
cured her condition. Furthermore, as mentioned above, there is no proof that there was an dternative
capable of curing or preventing the damant’ sdamage. Fndly, the evidence regarding Propulsd’'s
potentia to cause aprolonged QTcinterva or other cardiac problemsisirreevant to the facts of thiscase.
Reed was diagnosed with diarrheaand abdomina pain, not aprolonged QTcinterva or cardiac problems.
The Court does note that Dr. Shdll’ sreport indicates an increased QTc interva during thetime the plaintiff
was using Propulsid. However, he cannot exculde other causes and cannot relate any cardiac problems
arisng out of the use of Propulsd. In fact, plantiff’s expert, Dr. William Shell reported that "this young
woman has no apparent heart disease. There is no evidence of a prolonged QTc interval." (Expert
Testimony Report of Dr. William Shell, attached asExhibit C, Plaintiff’ sOppositionto Motionfor Summary
Judgment). Reed’ s only problemsthat Dr. Shell can attribute to Propulsid were diarrhea, dbdomind pain,

and an increased heart rate, and these symptoms pre-dated Propulsid’s use as the Court has discussed
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above.
Accordingly, for theforegoing reasons, IT ISORDERED that the defendant'sM otion for Summary
Judgment be GRANTED. IT IS FURTHER ORDERED that the clams of plaintiff Samantha Reed be

DISMISSED WITH PREJUDICE.

New Orleans, Louisanathis 17th day of February, 2003.

/9 Eldon E. Fdlon
UNITED STATESDISTRICT JUDGE




