UNITED STATESDISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

MDL NO. 1355
IN RE: PROPULSID :
PRODUCTSLIABILITY LITIGATION ) SECTION"L"
JUDGE FALLON

THISDOCUMENT RELATESTO THE FOLLOWING CASES:
Civil Action No. 00-2577, and only on behalf of

Plaintiff Patricia L. Deiz, wife of and on behalf of

Richard Diez, Richard Diez, Jr., and Marc J. Diez

ORDER & REASONS

Before the Court is the Plaintiff’ s Motion for Expedited Hearing of this Court’s March 11, 2003
Order and Reasons Severing Plaintiff’s Theories of Recovery; or, in the Alternative, Motion for Federd
Rule of Procedure 54(B) Entry of Fina Judgment Regarding the Severance of PlaintiffS Theories of
Recovery and for aStay of These Proceedings Pending Decision by the Appellate Court; or in the Second
Alternative, Motion for Decision onthe I ssue of Design Defect, for Federal Rule of Procedure 54(B) Entry
of Fina Judgment on the Issue of Design Defect, and for a Stay of These Proceedings Pending Decision
by the Appellate Court. The Motion for Expedited Hearing is GRANTED, and the Court will consider
the matter on the briefs at thistime. For the following reasons, the Plaintiffs request for recongderation

and for dternative forms of rdief are DENIED.



BACKGROUND

The genedis of this case began on August 21, 2000 when the Judicid Pane on Multidistrict
Litigation transferred dl federd court actions concerning the use of the drug Propulsd, manufactured by
the defendants, to this Court for consolidated pretrial proceedings pursuant to 28 U.S.C. § 1407. After
nearly threeyearsof pretria discovery, thisMDL consstsof gpproximately 28 class actionsfrom 30 states
and severd thousand individua cases. Some of these cases were origindly filed in this Court. To date,
more than 7 million pages of documents have been produced in discovery, which is nearing conclusion.

Asthe discovery began winding down, this Court expressed its desre to begin trids of individua
actions that were origindly filed in this Court sinceit still maintained origind jurisdiction over those actions.
The Court further noted that it wished to proceed to triad on three types of cases involving Propulsid:
wrongful death cases, persond injury cases, and the sustained prolonged QT cases seeking medical
monitoring. The Court permitted counsd representing the Louisiana plaintiffs to designate which cases
would be scheduled for trid. Representative cases reflecting the three categories were selected for trid,
which were scheduled to be held consecutively beginning in January, 20032 The case of the plaintiffs in
the above-captioned action, Patricia L. Diez, Richard Diez, J., and Marc J. Diez, was one of those cases
selected for trid. Uponthemoation of plaintiffs counsd, thetrid date of the three cases was continued until
March, 2003, with the Diez' s case scheduled to begin March 17, 2003.

It is undisputed that the plaintiffs only theory of reief is the Louisana Products Liability Act

10ne of the other two cases scheduled for trial was dismissed on defendants motion for
summary judgment. The defendants aso have amotion for summary judgment pending before the
Court in the third case scheduled for tridl. These Order and Reasons will not affect that case.
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("LPLA™), which is the exclusve theory of recovery againgt a manufacturer for injuries caused by a
defective product that is determined to be "unreasonably dangerous.” The LPLA providesthat aproduct
may be unreasonably dangerous in one of four ways. (1) defective composition or construction; (2)
inadequate warnings, (3) defectivedesign; and (4) breach of expresswarranty. The partiesagreethat there
isan issue of fact, which will requireatria, on the inadequate warnings theory. On March 7, 2003, the
defendants brought for ord argument beforethis Court amation for partial summary judgment on the other
three theories of recovery. The defendants argued that the plaintiffs had failed to show a genuine issue of
materid fact that Propulsd was unreasonably dangerous by virtue of a defect in design, a defect in
congtruction or composition, or breach of an express warranty. The plaintiffs did not contest summary
judgment on the congtruction or composition or express warranty issues. They do contest summary
judgment on the defective design theory. Under thistheory, the plaintiffs are required to provethat, at the
time of manufacture, there was an dternative design in existence which wasin effect safer than the product
a issue. A potentidly dispostive question is whether the LPLA permits evidence of other drugs to be
introduced to show an dternative design to Propulsid.

During ord arguments, the Court and counsel noted that this issue was res nova under Louisana
law. Further, the Court noted that the issue, despite the Court’ sand the parties’ exhaustive research, has
not been specificaly addressed by any other cases, Sate or federd. Further, the plaintiffs argued that the
only Fifth Circuit case to seemingly addresstheissue, Theriot v. Danek Medical, Inc., 168 F.3d 253 (5th
Cir. 1999), was digtinguishable, and the Court find that this argument may have merit. Following ord
arguments, the Court took the matter under advisement. Still wrestling with this issue, the Court

conducted a telephone status conference with the attorneysin the case on March 10, 2003 to discussthe
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datus of thecase. The Court noted that it wasinclined to sever theissues of warning defect fromthedesign
defect issue and proceed to trid on the former the following week. Plaintiffs counse indicated its
objectionsto such aruling at that time. The following day, March 11, the Court issued an order severing
the issues for tridl.

Thet order grantedin part thedefendants motion for partia summary judgment on the congtruction/
composition and warranty clams. The court further reserved ruling on the design defectsissue. The
plantiffs do not disputethat part of the order as part of their motion for recongderation. What the plaintiffs
do dispute, however, was the saverance of the design and warnings claims, with the warnings clamsto be
tried beginning on March 17. The Court’s authority for such action isfound in Rule 42(b) of the Federal
Rules of Civil Procedure, which provides:

The court, in furtherance of convenience or to avoid prgjudice, or when separate triadswill

be conducive to expedition and economy, may order aseparatetrid of any claim, cross-

clam, counterclam, or third-party claim, or of any separate issue or of any number of

cdams, cross-clams, counter-clams, third-party clams, or issues, aways preserving

inviolatetheright of trid by jury asdeclared by the Seventh Amendment to the Condtitution

or as given by a statute of the United States.

FED. R. CIV. P. 42(b).

Faintiffs now move the Court to reconsider thet ruling. Asone dternative to that ruling, plaintiffs
ask this Court to certify the order of severance as afind judgment under Rule 54(b) and stay this matter
pending resolution of a the vdidity of this Court’s order of severance by the Fifth Circuit. As a second
dternative, plaintiffs request that this court decide the issue of design defect, and enter afina judgment on

that issue pursuant to Rule 54(b) and stay matters pending decision of the design defect issue by the Fifth

Circuit. The Court now writesto explain further itsreasonsfor severance and denid of plaintiffs dternate



requests for relief.
. ANALYSIS

A.  RULE 42(B)

The decison to sever issues for tria restswithin the sound discretion of this Court. See Conkling
v. Turner, 18 F.3d 1285, 1294 (5th Cir. 1994) (quoting First Texas Sav. Ass n v. Reliance Ins. Co.,
950 F.2d 1171, 1174 n.2 (5th Cir. 1992)). Asthelanguage of Rule 42(b) indicates, atrid court hasfour
main congderaionsin severing acase (1) whether the issues are separate issues; (2) whether the issues
could be tried separately without prejudice; (3) whether a separate trid would be conducive to judicid
economy; and (4) whether severance interferes with a party’s rights to a jury trial under the Seventh
Amendment. See In re Bendectin Litigation, 857 F.2d 290, 320 (6th Cir. 1988) (summarizing a Rule
42(b) andyss). Thefourth issue, aparty’ sright to ajury trid, is concerned mainly with the court’ s ability
to separate the issuesfor trid. Accordingly, the Court will not discuss that issue gpart from thefirst issue,
but will consider the two together.

B. SEPARATION OF ISSUES

The Court notes at the outset of its andyss that the plaintiffs do not argue that theissues could not
be separated. Rather, the plaintiffs rdy on prgudice and judicid economy to support their arguments.
However, the Court will discuss thisissue to provide a complete explanation of its reasonsin this case.

The Ffth Circuit in Alabama v. Blue Bird Body Co., 573 F.2d 309 (5th Cir. 1978), echoed the
concerns of the Supreme Court in Gasoline Products Co. v. Champlin Refining Co., 283 U.S. 494
(1931), and held that bifurcation of trids should not be routine and should be done only if theissuesare " so

digtinct and separable from the others that atrid of it donemay behad without injustice” Blue Bird, 573
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F.2d at 318. The court noted that sucharule existed "for the very practica reason thet if separate juries
are dlowed to pass on issues involving overlapping legd and factud questions the verdicts rendered by
each jury could beinconsstent.” 1d. The court, however, did not foreclose the idea of atrying clamsto
multiple juries. Rather it noted that bifurcation and the use of two juries"* must be grounded upon a clear
understanding betwen the court and counsel of the issue or issues involved in each phase and what proof
will be required to pass from one phase to the next." 1d. at 318-19 (quoting Response of Carolina, Inc.
v. Leasco Response, Inc., 537 F.2d 1307, 1324 (5th Cir. 1976).

Appellate courtshave previoudy permitted separatejuriesto consder issuesarising out of thesame
set of facts. InHouseman v. United States Aviation Underwriters, 171 F.3d 1117 (7th Cir. 1999), the
plantiff wasinjured when the plane, in which he was apassenger crashed. Hisinitia suit dleged thepilot’'s
negligence as the cause of the accident. He thereafter sought to amend his petition to name the
manufacturer of adefectivear filter aboard the plane asan additiond tortfeasor. Thedistrict court refused
to stay the case againgt the pilot to permit additiond discovery asto the manufacturer. Instead, the court
bifurcated the trids of the two defendants and elected to proceed first againgt the pilot. At trid, the jury
found the pilot negligent but determined that his negligence was not the cause of the crash. The plaintiff
appealed the digtrict court’s bifurcation order contending that two juries would be trying the same issue,
inviolaion of his Seventh Amendment rights.

The Seventh Circuit rgjected that view and affirmed the digtrict court. The court held that the
plantiff’s Seventh Amendment concerns would be dleviated because the second jury would not be able
to re-determine factua issues common to both trials that were necessary for the outcome. 1d. at 1126.

The court further noted that the theories of liability againgt the two defendatns were different and ditinct.
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The Houseman court digtinguished its previous decison in In re Rhone-Poulenc Rorer, Inc., 51 F.3d
1293 (7th Cir. 1995), wherein the Seventh Circuit denied class certification of anation-wide class action
agang manufacturers of blood products. 1d. a 1304. Thedigtrict court in Rhone-Poulenc had certified
aclass and determined that one jury would hear theissue of the defendants negligence, while subsequent
juries would determine issues of comparative negligence, proximate cause, and damages. The Seventh
Circuit reversed, finding that the issues of negligence, comparative negligence, and proximeate cause were
too intertwined to be separated. 1d. at 1303. Specifically, the court found that decisons on comparative
negligence and proximate cause would necessarily require a second jury to consder the first jury’s
determination of negligence because of theinterrelationship between thethreelegd issues. 1d. In contrast,

the Houseman court found that the issues to be tried were separate enough to warrant two juries. 1d. at
1127.

In the ingant case, the LPLA creates four exclusive theories of liability, asnoted above. See LA.

REV. STAT. ANN. § 2800.54. However, aplaintiff need not prevail onal four theoriesto be successful;

it issufficent if the plantiff prevails on onetheory. Seeid.; Green v. BDI Pharmaceuticals, 803 So. 2d
68, 72 (La. App. 2d Cir. 2001). Thus, the design defects and inadequate warnings clams are separable.

A finding of liaility on one theory does not guarantee or preclude a finding of liability on the other. The
required dementsof proof aredso different and distinct. A warningsclam inaprescription drug casesuch
as this one focuses onwhether the defendant adequately warned the plaintiff’ sdoctor of the dangersof the
product, while the defective design dam focuses on the actions of the defendant in manufacturing the drug
despitedternativedesigns. Further, the Court doesnotethat adesign defect claim referencesthe adequacy

of warnings. However, it is merdly an dement of proof in that case. A finding of an adequate warning
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soecifying dl of the potentia risks will actudly help the plaintiffs by showing the likelihood of the risks
involved in using Propulsid. Thus, the Court finds that these issues are separate and that it will not cause
an injudtice to try them separately.

B. PREJUDICE TO THE PARTIES

Paintiffs argue that the defendants will not be prgudiced by a continuance and stay of the
proceedings, but the plaintiffs will be prgudiced. Plaintiffs contend that they will be prgudiced because
they will have to endure two lengthy trids regarding the degth of aloved one. The Court recognizes the
plantiffs stuation, but it does not agree that the defendants’ will not be preudiced. Further, astay of this
meatter pending decisions by the Fifth Circuit will prgjudice everyone, the plaintiffs included.

Saying thistrid will potentidly delay mattersfor 9x monthsto ayear avaiting decison by the Fifth
Circuit. Thisis particularly so if the Court adopts one of the plaintiffs proposed dternatives and makes
the issue of severance an gppedable issue under Rule 54(b). Under that scneario, the Court would have
to await the Fifth Circuit’ s ruling on severance before proceeding with theissue of design defect. Further,
Fantiffs Liaison Counsd argued to the Court during ora arguments on the design defect issue that
certificationof the question of design defect to the L ouisiana Supreme Court would be appropriate. While
this Court lacks such authority, the Fifth Circuit may do so, and it is probable that the parties will request
that such action be taken. Doing s0 before trid on the matter would necessarily add further delay and
expense to the case.

Fantiffs will unquestionably be prejudiced by the ddlays they seek. They filed suit in this action
amogt three years ago, and have yet to see any resolution of clamsfor the death of their loved one. The

Court findsit amply isnot in their best interests to have to wait more than another year before any results
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are seen.  Further, such action is not in the best interests of this MDL. This Court and counsdl have
worked diligently to bring the matters to this point, and the Court has repeatedly expressed its desire to
avoid the"black hole effect” that MDL s have become criticized for. Delaying tridsin thismetter, will delay
action in this Court.

The Court further finds that it isin the best interests of the parties, aswell asthe MDL, to package
their clams and alow the warnings issue to be tried separately. Following a verdict, the partiesin the
present litigetion, as well asthe MDL litigants, will have a clear indication of how theseclamsarelikdy to
proceed infuture MDL cases. If the Court wereto permit both actionsto be tried together, and this Court
were reversed on gppeal on the design defect, it would necessitate another trial more than ayear from now
onthesameissues. Thisasowould harmthe MDL because any verdict resulting from atrid of both issues
would diminate the opportunity to see how ajury responds to each theory or issue. Furthermore, asthe
defendants suggest, evidence admissible to prove an inadequate warning may not be relevant to prove
design defect or viceversa. In short, the Court findsthat itisin everyone sbest intereststo proceed to tria
immediady on the warnings issue and subsequently focus on the design theory. The Court finds that
severance of these theories will not be prgudicid to ether plaintiffs or defendants.

Also, the Court does not fed that piecemeal appeds of this case would be gppropriate because
they would delay the ultimate outcome of this case and retard the progress of both the instant case and the
MDL. The Court findly notes that the plaintiffs have aready requested a continuance in this matter, four
weeks before trial was expected to begin. Now, on the eve of trid, plaintiffs seek to further delay the
matter. The Court concludes that any delay would prgudice the defendants. They have expended

consderable time preparing this case for trid, as have the plaintiffs. To Smply stop matters now, without
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any clear indication as to when the case would resume, is Smply not appropriate.

C. JUDICIAL ECONOMY

Fantiffs dso contend that two trial swould not be expedient or economically feasiblefor this Court
or the parties. They contend that they will have to bear the expense of experts coming to town twice to
tedtify. Such costsincludelodging, medls, and expert fees. Plaintiffsfail to mention that the defendants are
likely to incur such costs themsalves, but have no objection to such severance. Flantiffs fal to point out
that these expertsin this case are the same experts testifying in the vast mgority of MDL cases involving
Propulsd before this Court as well as other sate courts. It is not as though this were an isolated case
where the experts would have to come to town twice. These experts have dready appeared before this
Court on at least one occasion in connection with the MDL, advancing the same opinions they are likely
to advance in the upcoming trials. Additiond appearances are more than likely. Looking at the facts of
this case, the Court smply does not find that it would be alack of judicid economy to proceed to trid on
the warningsissue.

Fndly, the Court ismindful thet its primary duty inthis caseisowed to thelitigantsin this case, but
the Court cannot ignore its responsibilities asan MDL transferee court. The Court must balance the two
interests. In doing 0, the Court re-iterates its previous statements that trial of the issue of adequate
warnings will be helpful to al litigants, including the Diez family, in an atempt to movethislitigetion forward
toward an ultimate conclusion.

[11. PLAINTIFFS ALTERNATIVE REQUESTS
Pantiff first requests that if the Court denies reconsideration of its severance order that it issue a

find judgment on the issue of severance pursuant to Rule 54(b) of the Federd Rules of Civil Procedure.
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The Court finds that Rule 54(b) isingpplicable inthiscase. That rule permitsentry of afina judgment only
uponadjudication asto "fewer than dl of the clamsor partiesonly upon an express determination that there
isnojus reason for ddlay." FED. R. CIV. P. 54(b). Inthiscase, theissue of severance does not dispose
of one of the issues or parties in the case; thus, the rule does not gpply. The plaintiff’'s first dternative
request for relief is DENIED.

Second, plaintiff requests this Court to decide the issue of design defect, makeit afind judgment
pursuant to Rule 54(b), and stay these proceedings, pending the disposition of the case by the Fifth Circuit.
As noted above, the Court does not fedl that it is appropriate to stay these proceedings. Rather, trial
should proceed on the issue of dternative warnings. Thisrequest islikewise DENIED.

V. CONCLUSION

Inconclusion, the plaintiffs motion for reconsideration of this Court’sMarch 11, 2003 Order and

Reasons is DENIED. The Court further DENIES the plaintiffs aternative requests for relief, for the

reasons stated above.

New Orleans, Louisganathis 13th day of March, 2003

/S ELDON E. FALLON
UNITED STATESDISTRICT JUDGE
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