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PROCEEDI NGS

( THURSDAY, APRIL 28, 2005)

( MONTHLY STATUS CONFERENCE)

THE COURT: Be seated, please. Good norning, |adies and
gent | enen.

THE DEPUTY CLERK: MDL No. 1657, in re: VioOXxX.

THE COURT: Counsel neke their appearance for the record,
pl ease.

MR. HERMAN. May it please the court, good norning, Judge
Fal l on, Russ Herman for plaintiffs.

MR. WTTMANN: Good norning, your Honor, Phil Wttmann for
Def ense Li ai son Counsel .

THE COURT: W are here today in connection wth our
mont hly status conference. | nmet with the |iaison counsel to
di scuss the logistics of the neeting and al so the |ogistics of the
case. | apologize for being a little late, but our neeting took a
little longer than | expected it would. | wll go down the list of
itens that are of interest to the parties as well as to the court.

The first itemis a Service List of Counsel and
Lexi s/ Nexis Electronic Application. Let me hear from counsel
regardi ng that issue.

MR. WTTMANN:  Your Honor, we have been working with
Lexi s/ Nexis for the past few weeks, M. Davis from M. Herman's

of fice has been working with ne, and we sent out on April 21st, 2005
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the service list that Lexis/Nexis needed to go forward and get
cranked up with this litigation. W also sent out to all counsel in
the case a Lexis/Nexis welcone kit and the registration training
information, together with a file and server brochure so everyone

wi || understand what the service is all about.

We have finally concluded a pricing list, which we just
concl uded yesterday afternoon actually, and we will send that out
today. | think it's self-explanatory how the pricing works. It
will be a maxi num of $40 per transaction, $35 for |iaison counsel to
be filed for each transaction that has to be served on the parties
through Lexis. It will be a | esser amount if you have fewer
services to nake, but basically you got a maxi num per transaction of
$35 for liaison counsel and $40 for individual attorneys.

Now, counsel in the MDL were advised by |iaison counsel
for plaintiff and |iaison counsel for the defendant that they should
conplete the registration process prior to May 6, 2005, and we
expect to have the electronic service inplenented on May the 9th.
|f there are any questions | will be happy to try and answer them
or M. Davis can, but that's the plan right now

THE COURT: One task in a case of this sort is to give the
litigants and their counsel in the nost econonm c way possible an
opportunity to access to find out what has been served and to
downl oad any material that they need to downl oad.

The case started by ny appointing |iaison counsel and

assigning to themthe task of notifying everybody in this litigation
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of all of the docunments that have been filed and are to be fil ed.
That gets a bit cunbersone if you're going to do it either with
regular mail or with fax. So the nost econom cal way of doing it
and the fastest way of doing it is through e-mail and an outside
provi der such as Lexi s/ Nexis, who took over Verilaw, is a vendor
that perfornms that kind of service.

| aminterested, the court is interested, in keeping the
costs down as nuch as possible. Lexis needs to know that, that the
court is interested in, not fromthe court's expense standpoi nt but
fromthe litigant's expense standpoint. |It's one thing to cost, to
charge for serving sonmething that needs to be filed, but I hope that
that cost is |lesser for soneone who wants to log on to Lexis/Nexis
and find out what has been filed and downl oad sone informati on that
they either need an extra copy of or need in their files.

MR. WTTMANN: | f counsel is registered on the systemit
wll be a free ticket to go in the systemand | og on and see what's
t here.

Counsel have been serving their respective service lists
as your Honor directed in an earlier pretrial order. |'d be curious
to know if everybody is satisfied with that, getting information,
not getting informtion.

THE COURT: Any problens that we have from anybody in the
audi ence that have not been receiving or has sone difficulty in
doing that? |If so, then you need to let |iaison counsel know so

that they can work on that. | want everybody to have access to
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what's going on and to be able to downl oad any information that they
need in this particular matter.

MR. HERMAN. W have had two communi cations, your Honor,
fromindividuals that were not receiving your Honor's orders, and
t hose individuals had not filed their e-mail information. They've
now been filed and we haven't had, at least in the four or five
days, any conmuni cation that soneone isn't receiving orders.

THE COURT: Ckay. All right. The next itemon the agenda
is Trial Settings Wth Regard to Cass Actions. Let ne hear
sonet hing further on that.

MR. HERMAN:. Your Honor, the Rogers case in Al abama has
been continued by agreenent of the parties. There is no agreenent

in the Ernst case in Texas. M. Seeger will be discussing that with

the court and wth defense | ead counsel, and it's our recomendati on
that M. Lanier, who is |lead counsel in the Texas case, have a
di rect conmuni cation with defense counsel regarding that matter.
And M. Seeger is available today to discuss that nmatter with your
Honor .

THE COURT: Let ne comment or make sone general conmments.
In litigation of this nature, the nost problematic aspect of it is
preventing chaos. Chaos can occur in various forms. One formin
which it can occur is to have the litigation pieced out to the 50
states into both state and federal foruns and to have matters goi ng
on sinultaneously or in the sane tinme frane at least. This is

problematic for both sides. It's problematic for the litigants and
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is not the way to handle litigation.

| do feel that it's to the benefit of all litigants that
for the tinme being, and I am not saying forever, but for the tine
being that we focus on the litigation in this forumand let's get a
handle on it, let's ook at it. It is not going to be in this forum
as a black hole. It is not going to be here forever. | hope to get
this entire litigation finished in approximately four to a maxi num
of five years.

There is a |l ot been going on in the case, we can piggyback
on a lot of the information developed in the state courts, we can
mgrate a lot of that information into this proceedi ng's dat abase
and nove forward with the trials and class actions and
certifications nore quickly than if we were just beginning in the
[itigation.

But I do think until we get a handle on it and scope of
all of the problens in this litigation, everybody woul d be better
served if we proceeded in this forumrather than other foruns. And
| will be talking with the parties to at |east discuss it further
with them

MR. WTTMANN: | would just add to that, your Honor, that

we are going to continue to discuss with counsel in the Ernst case

the possibility of doing sonething about that case as well.
THE COURT: Let ne hear the next itemon the Steering
Conmi tt ees.

MR. HERMAN. As your Honor can tell, there's a |large
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interest in the plaintiffs bar in this case. As | |ook around I
woul d say 70 percent or nore of the lawers that are in this
courtroom have been appointed to commttees, and as of |ast night
those commttees were approved by the Plaintiffs Steering Commttee.
And for the benefit of the lawers in the courtroom you wll be
receiving notices wwthin the next two or three days as to your
comm ttee appoi nt nents.

In addition to that, M. Johnson from Vernont has witten
requesting that the interest whom he represents be protected,
Ms. Cabraser, is chair of that commttee. That commttee is
conposed of individuals who receive notice that protect every
interest and we invite M. Johnson to discuss with M. Seeger and
Ms. Cabraser his participation as soon as we adjourn today.

THE COURT: Ckay. Let nme comrent about that.

MR. HERMAN: | just wanted to nake one other coment.
Your Honor directed |liaison counsel and then | ead counsel for
plaintiff to make sure that every individual who had applied to
serve on the Plaintiff Steering Commttee would be given a commttee
appoi nt nent and an opportunity to participate fully in the case, and
| want to assure your Honor that every individual, and | believe
there are 101 who requested that they be considered for the
Plaintiff Steering Conmttee, which you chose, have been assi gned
comm ttee appoi nt nents.

THE COURT: That's the point that | wanted to reinforce.

| had to limt the nunbers officially, the nunbers of Plaintiffs
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Steering Conmttee. | did that knowi ng that there were a | ot of
very talented individuals who could contribute greatly to this case
who woul d not be able to get on the commttee. | took into

consi deration various factors, geographical factors, type of case
factors and other factors, and cane up with a nunber that | think is
wor kabl e.  The nunber 12 works for juries, it was used to define the
12 tribes, it was used to define the nunber of apostles, it's a
sacred nunber and | think that that nunber is very workable. So |
had to zero in on a nunber and | picked that nunber.

But that does not nean that those are the only people who
wi || have an opportunity, have a responsibility, have a duty to work
on this case, and it does not nean that those are the only people
who will reap the benefits of this litigation, if it comes to that
part. So | aminterested and have directed the Plaintiffs Steering
Commttee to reach out and get anyone who is interested in
partici pating.

M. Johnson from Vernont, | need your input, | want you
working on this particul ar aspect of the case, and | need you to
focus on the people that you represent to give input and to give
direction to this litigation. | want everybody in the tent, it just
needs to be a little nore organized and | had to do it in that
fashi on.

Let ne hear fromthe Defendant Steering Conmttee.

MR. WTTMANN: Currently Defendants Steering Commttee is

a | eaner group, we've only got five nenbers on our steering




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

commttee. | wll take a nonment to introduce themthe group, if I
may, so that not everybody is famliar. Rick Stanley sitting here,
John Bei sner, Ted Mayer, Tony Di Leo, and Doug Marvin

THE COURT: Good. Thank you.

MR. WTTMANN:  And the five of us have divided up
responsibilities in various aspects of the case, and others, of
course, are working wwth us around the country. W are not
organi zed in exactly the sane way the plaintiffs bar is, but that's
under st andabl e, we only have basically one client.

So that's our situation, Judge, and we net yesterday with
you, you know what we're about and what we're doing, and we will be
wor king hard to nove this case forward as fast as we can.

THE COURT: | had an opportunity a couple of days earlier
to neet wwth the Plaintiffs Steering Conmttee and then | nmet wth
the Defendants Steering Commttee separately to at |east give them
my views of what their responsibilities and duties are. Both sides
have to recogni ze that they have a duty to represent their clients,
but they also have a duty to deal with this case in a professional
and proper nanner.

All of us represent sonebody. You represent the parties,
your plaintiffs, you represent your defendants. | too represent
sonebody, | represent this room And this roomincludes over 200
years of jurisprudence, the flags behind us and all that they stand
for, and all of our history, and | aminterested in pronoting that

aspect of the case. And I need your help. | need your help on
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doing it in an efficient and professional way, in listening to each
other, in discussing the issues and reachi ng agreenent when you can
make an agreenent and dealing with other issues in a proper,
appropri ate way.

The | awyers in our country occupy a special role. You
occupy a very, very special role in our country. | respect that. |
hold I awers in the highest possible regard. You nmake our country
work. But it works best when the issue is the battle ground and not
personalities, not political philosophies or anything of that sort.
So | need your help but I need your help in focusing on the issues.
| will give you ny best, but | also expect the best from you.

Let's go to the Master Conplaints, please.

MR. HERMAN.  Your Honor, in the spirit of cooperation as
your Honor can observe, |I'll stipulate that the defendants are a
| eaner and neaner group. And in the words of Shakespeare, beware,
crasses. He has a | ean and hungry | ook.

Your Honor, with regard to naster conplaints and naster
answers, we have net and conferred for several hours yesterday.
We're continuing to neet and confer. Essentially the defendants
have agreed to provide us, and will receive shortly, all of the
class action conplaints and then we will undertake with our
committees to review those conplaints to nake sure that we are in
tune with the various causes of action that are asserted. That's
going to take sone tinme, but we are in the process of getting those

conpl aints and revi ew ng them and cat egori zi ng them
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In addition, we've discussed with your Honor and defense
counsel the 90 day notion for certification, and we will be noving
to certify at sone future date when we have had an adequate tine to
review these conplaints and report to your Honor and reach sone
agreenment with defense counsel.

Def ense counsel, there is under consideration that
plaintiff lawers fromother jurisdictions may file directly in this
venue, and basically that's where we are at this point.

THE COURT: Master conplaints are a significant
advancenent in this type litigation because it allows for
amendnents, it allows for tweaking, so to speak, w thout having to
refile thousands and thousands and thousands of docunents.

In this particular litigationit's alittle different in
that we have sone issues that m ght require separate naster
conplaints. So instead of just one master conplaint, we may have to
have two or three master conplaints.

Al so fromthe standpoint of the class actions. W need to
get a handle on the class actions and to find out whether or not
there are any class actions that can be grouped. | would hope that
we can group themby states and | woul d hope that we could, if
necessary, group themby issue and then decide on the certification
aspect. | aminterested in your input as to whether this court
ought to deal with certification, whether this court ought to send a
case back to the state for certification or whether this court

shoul d deal with certification and then try the case either in this
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state or in other states, if necessary.

So that's what we are going to be discussing. But at this
point we need to get a census together, and |I've directed the
def endants who woul d know probably nore accurately and have nore
accurate information to get together all of the class actions and
nmeet with the plaintiffs and see if we can group themin sone
fashi on.

MR. WTTMANN: Yes, your Honor. Just to follow up on
that. We will prepare a census of the existing class actions and
get that to your Honor early next week, hopefully by Monday.

Li sting not only the class actions that have been filed, but giving

your Honor sone information as to the type of classes and clains and
be able to group themyourself and see fromthe census what kind of

cases we're dealing wth

We have agreed to provide the plaintiffs with copies of
the class action conplaints that have been filed and served on
Merck, and we're in the process of copying those and we will give
those to M. Herman probably Mnday norning.

We've also furnished to plaintiffs our proposed schedul e
for dealing with the class action issues, including filing of nmaster
conplaints, following through wwth filing of master answers and
goi ng on through class discovery and class certification, suggested
schedul es. They have that under consideration. [|'msure M. Herman
and I will be talking about it in the weeks to cone.

THE COURT: And | wll be neeting with you al so and honi ng
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that down. 1'd like to get that information by next week, by
Wednesday of next week if possible.

MR. WTTMANN: | think we can do that, Judge. Qur
interest, I mght just add, we would like to nove as expeditiously
as possible on the class action issue so that we can get that before
the court at an early date.

THE COURT: Discovery directed to Merck, that's the next
item on the agenda.

MR. HERMAN:  Yes, your Honor. Also does relate to the
cl ass action schedule. Basically what we've agreed on the
plaintiffs side is if the defendants, that we will serve our request
for production. The defendants may answer the request by stating
the Bates nunbers of the docunents they've al ready produced and the
date of production. W have not yet agreed on the way in which that
production is going to cone forward.

On behal f of the plaintiffs, we know that there's been
substantial production. Wat we are primarily concerned with are
several issues that wll be in the request for production that has
been previously served in other litigation, including conplete
information on all detail ed persons nati onwi de who are enpl oyed by
Merck during certain periods of tinme. Very difficult for us to nove
forward with class certification until we have that information, the
FDA i nformati on, which is another subject.

THE COURT: Let's get that first matter discussed. What's

t he probl em there?
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MR. HERMAN. There is no problemthat | know of.

THE COURT: \When can that be done fromthe defendant's
st andpoi nt, when can you get that information that he is talking
about ?

MR. WTTMANN: | amnot entirely sure what information he
is talking about. W have produced 7,000,000 pages of docunents
al r eady.

THE COURT: The nanes of the --

MR. HERMAN. The nanes, addresses and other information,

i ncl udi ng dates of enploynent of every detail person enployed by
Merck since the inception of the drug through today.

MR. WTTMANN:  Frankly, your Honor, | amnot sure. This
is the first tinme |I've had that request nade.

THE COURT: Fair enough. Let nme hear fromyou on that
information, talk with your people, see when you can do it. Let ne
hear fromyou by Wdnesday of next week as to when you can do it and
give ne sone deadline that's doabl e.

Let's nove on to the second item you said sonething about
FDA.

MR. HERMAN.  Yes, your Honor, it's the next itemon the
agenda. The discovery directed to the FDA. W' ve given your Honor
details, subpoenas were issued in Septenber, FO A requests were nade
in Decenber, and it's the FDA's position that this litigation has to
wait for all other requests that they have before they respond.

We've given in our report your Honor the names of the individuals at
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the FDA, M. -- they have both, they have Ms. Carnelina Allis, who
is an attorney for the FDA, and M. Harold Streeper, the paral egal
specialist of the FDA. The statutory requirenent under FOA is |long
past, and we are now si x, seven nonths down the road and stil

don't --

THE COURT: | understand the issue. By next neeting | am
going to order the FDA the people that you nentioned to appear in
person and explain to the court what the situation is. Gve ne
their nanmes and addresses, | will issue an order to themtoday.

MR. HERMAN:. Thank you, your Honor.

THE COURT: Let's go to the next itemis D scovery
Directed to Third Parties.

MR. HERMAN. W have only advised the defense counsel that
there will be other third party discovery forthcomng. W intend to
file our initial discovery earlier than 30 days fromthis date.

THE COURT: Ckay. Communicate that with the defense so
that they are not surprised, discuss it with themand tell them what
the situation is so that before you do it they know that it's
com ng.

MR. HERVAN. We will provide the initial drafts of the
di scovery to Defense Liaison Counsel in advance of filing and
attenpt to have at | east defense | ead counsel, Defense Liaison
Counsel and the steering commttee nenbers invol ved on conference
call to discuss each issue, we will bring the problens to your Honor

even before, that is M. Wttmann and |, even before the filing and
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then only will we file. But we will be prepared to go through that
process within 30 days.

THE COURT: Deposition Quidelines and Scheduling. | put
out with the assistance of |iaison counsel for both sides the
deposition guidelines, Pretrial Order No. 9. Any novenent on the
schedul i ng of the depositions?

MR. HERMAN. There was an agreenent that we woul d postpone
several depositions and that agreenment was reached through mutual
di scussion, and we don't intend in the MDL the deposition should be
taken by either side of the MDL wi thout prior conference and an
attenpt to have a schedul e pl aced.

We have a nunber of commttee nmenbers and sone nenbers on
the PSC that have to be brought up to speed on the docunent
production and the nore than 60 depositions, which have already been
taken. W have scheduled in md May a work session for that
pur pose, and once we're through with that work session we wll neet
with Iiaison counsel for the defendants and defendants | ead counsel
and attenpt to work out a schedul e.

Deposi tions that have been schedul ed based on state
requirenments, we'll attenpt to work those out so that to the nmaxi num
extent possible, although the MDL may have to pick up a portion of
the work in those depositions, we wll attenpt to coordinate those
depositions as your Honor has directed.

THE COURT: |'Il be nmeeting with |iaison counsel for

defendants and plaintiffs. | aminterested in your input as to
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whet her or not we should set aside certain weeks in every nonth for,
say, the next year and to freeze those weeks for depositions.

don't care which depositions you fill themin with, but we ought to
have by court order those tinmes frozen in place for depositions.
aminterested in whether or not that is a feasible way of dealing
withit. Any coments on that?

MR. WTTMANN:  Well, certainly freezing weeks is sonething
that's been done in past cases and it's worked pretty well, and it
woul d probably be helpful in this case. So all counsel woul d have
an idea of what their schedule is going to be |ike going out a year
in the future. It worked well in the tobacco litigation and | think
it would work well here.

THE COURT: Get with plaintiff liaison and then | wll
meet with you with regard to which weeks, whether they ought to be
together or the first week and the | ast week of the nonth or
sonet hing of that sort. W may have to have sone flexibility
built-in, but I Iike the idea that everybody understands these are
t he weeks during which depositions will be taken, and they can work
their trial schedules and work their other things around those
particular weeks. And | would like to step it out at least for a
year. Hopefully at the end of a year we ought to be finished with
t hose depositions.

MR. WTTMANN:  And | just add, we have been working with
Plaintiffs Steering Commttee on dealing wth depositions that have

been set. Sone have been postponed. Chris Seeger up in New Jersey
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has really been working with Ted Mayer primarily on the New Jersey
depositions which is where nore than of them have been set than any
ot her place. W have not encountered a problemyet, | think that's
fair to say, in terns of negotiating the dates, pretty well working
with Chris on that.

MR. MAYER: W have sone chal |l enges right now

MR. WTTMANN: We have sone chall enges, that's true. W
are trying to avoid cross noticing at this point, your Honor,
because Pretrial No. 9 gives us the right to cross notice at this
point. Plaintiffs have said they are not ready to go forward with
MDL depositions and we are trying to accommodate their position as
well as our own on that, and we are working the best we can on that.

THE COURT: The reason | like the idea of weeks during a
particular nonth is so that | can conmunicate that to the state
courts so that they know that this is what we're going to be doing
inthe MOL. And | can send that to the judges in the state courts
that are handling cases or have cases pendi ng before them so they
have sone i dea.

| amnot interested in having depositions taken, the sanme
deposition twice or three tines. | just want it one tinme as opposed
to several tines so that | want everybody's input and give an
opportunity to the states to participate, but I'd like it taken only
one tine.

MR. SEEGER.  Your Honor, could | just respond. | just

wanted to nake the court aware, and we will be followi ng up on this.
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THE COURT: Make you appearance for the record.

MR. SEEGER. Chris Seeger, thank you, your Honor. The
schedule in New Jersey is a tight one. D scovery is scheduled to be
conpl eted on the cases going to trial, it's supposed to be trial
ready by July, probably be going to trial sonetinme in Septenber. So
we are working on separate schedul e there.

Putting that aside, we are doing all we can to try to
coordinate all of the schedules with the defense. | think we have
done a good job on that.

On the schedul e going forward, was it your Honor's idea
that in ternms of scheduling depositions nonthly going forward that
we take a week or two out?

THE COURT: No. Wat | amsaying is it doesn't matter.

You know the case better than | at this point. But | aminterested
i n having about two weeks in every nonth. Now, we can put the first
two weeks in the nonth, the last two weeks in the nonth, or the
first week and the last week in the nonth, sonmething of that sort;
but if we freeze those weeks and know that those are deposition
weeks, they're available. Sonetines it may not be workable, you may
not be able to put any depositions in those weeks. But those are
the weeks that you have to work with and fill in the blanks with
what ever depositions you want to take, those are the weeks you take
themin.

MR. SEEGER: Thank you, your Honor.

THE COURT: Plaintiff Profile Formis the next itemon the
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agenda. The defendants as well as the plaintiffs need to know the
census of the case, they need to know how many, they need to know
what the clains are, they need to know who the people are. The
challenge in this situation is that we need that information, but if
it's in encyclopedic formit will be too late in com ng, people
don't live long enough to fill out a conplicated formor just things
change.

So we need sone forns that are nmanageabl e, but the
def endant needs the information. And it doesn't nean that there's
only one form |If you agree on a formand you need sone additi onal
information, the fact that you got one form doesn't foreclose
getting another formif you need additional information. But we
need to focus on a nanageabl e form

Let nme hear fromthe parties.

MR. HERMAN. The plaintiffs and defendants net for several
hours yesterday. W received a plaintiff profile form presented by
t he defendants. W furnished the defendants a defendants fact
sheet, and it's nowthe plaintiffs job to submt its version of a
plaintiff's profile formto the defendants, and the defendants to
present to us their version of a defendants fact sheet.

As a general matter, the plaintiffs' position is that the
formought to be short, intelligible and a | ay person can have the
ability without nmuch labor to fill out the initial form that there
shoul d be nedi cal authorizations attached that would all ow

defendants to get whatever records they need, both from any
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heal t hcare provi der or pharnacy, and that would be the best
evi dence, not the recollection of an individual plaintiff as to the
dates he took pills and dosages, et cetera, et cetera.

W expect that as soon as that exchange takes place we
will negotiate those two issues, and if we can't resolve themwe
will bring themto the court. M. Wttmann will speak to the
def endant' s position.

MR. WTTMANN:  Your Honor, it's our position that the
plaintiff profile forms should provide as nuch information as we
need to evaluate these clains. And we feel that the nore
i nformati on we have, the |less notion practice we are going to have,
the |l ess foll owup discovery, witten discovery we are going to have
and we will be able to proceed a | ot quicker.

We don't know about these individual plaintiffs nearly as
much as plaintiffs know about Merck, and we are trying to devel op
that information we have. As Russ said giving himour suggested
profile form it's long but it's easy to understand, and they are
going to give us their proposal back and hopefully we will be able
to reach agreenent on a form And we were given | think it was day
before yesterday a defendant fact sheet which we are | ooking at and
we will be back to Russ on that, too. But we are working together
on that and trying to develop informati on we need to eval uate these
cases.

THE COURT: \What's a reasonable tinme franme?

MR. WTTMANN: | think probably next week Russ will be
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back to us on the plaintiff profile form

MR. HERVAN. W certainly will be back. But ny
understanding of that profile form and of course I'mlimted in ny
abilities as it has nore polysyllabic word syll ables than the word
Tchoupi t oul as.

| really don't think that anybody's client -- we are
expecting 100,000 cases in this litigation, and for a | awer to have
to spend his career wwth a client, several hundred clients answering
a formthat recalls every single drug by whatever nane that they've
ever taken or that they've taken in the last ten years is a problem
So | expect we have, we will return a patient profile sheet that in
our opinion is reasonable. And we still believe that the records
and a deposition of the treating physician are the best evidence.

THE COURT: kay. Let's take two weeks to do that. |If
you can't do it within two weeks, then gave ne two plaintiff profile
fornms, one fromthe defendant and one fromthe plaintiffs, and |
wWll come up with a profile formto use and we will have it by next
nmeeting for sure.

The Medi cal Records from Heal t hcare Providers.

MR. HERMAN. There is a virtual nedical records depository
bei ng negotiated and instituted by plaintiff and defense counsel in
connection with the New Jersey litigation. And yesterday we
di scussed the potential for having a virtual nedical depository in
which plaintiff's counsel would only be able to access their own

client's information, but that all medical and pharnmacy records of
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any claimant would be stored in the virtual depository. | believe
we have New Jersey defense counsel here who is nore famliar with
that process than | certainly am

THE COURT: Any comments from anyone?

MR. WTTMANN: No, your Honor. | think we do have a
systemin place in New Jersey, our plan is to use the sane system
here. It doesn't seemto be broken in New Jersey, so we are not
going to try to fix it.

THE COURT: The next itemis Communicating Wth Plaintiff
Heal t hcare Providers. W discussed that a little bit in the
conf erence.

MR. HERMAN. Yes, we did. Plaintiffs' position very
sinply is that in no federal MDL case shoul d defendants or any of
their representatives, directly or indirectly, be allowed to
interview or confer with the treating physician or other healthcare
providers adm nistering to their clients. The defense |iaison
counsel and defense | ead counsel have requested that they be all owed
to brief that issue and bring it before your Honor.

THE COURT: That's fine. |1'Il allowthat. Let's get that
to nme in a week.

MR. WTTMANN:  WI Il do, your Honor.

THE COURT: Plaintiff and Defendant Depositories.

MR. HERMAN. Plaintiffs' depository has been established,
it's 4310 Place St. Charles. The conputers for that central

depository have been ordered and on are on their way. They wll be
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sent to New Jersey where M. Buchanan |iaison counsel in New Jersey
l[itigation will configure those conputers. It's contenpl ated that
all of the docunents and depositions which have been taken to date
will be available in virtual plaintiffs' depository for access by
speci al password with security inplenented by plaintiff |awers who
have cases.

We expect that the depository will be up and running at
full blast by your Honor's next schedul ed status conference.

THE COURT: Next itemis Confidentiality Agreenent -- do
you have anything on the depository that you need to say?

MR, WTTMANN: Just to nention, Judge, we don't plan to
establish a formal depository for the defendant. W have our
records, we know where they are, we can access them and we see no
need at this point to do that.

On the Confidentiality Agreement M. Herman and | have
tal ked about it. W anticipate being able to reach an agreenent on
the confidentiality which will be forthcom ng shortly. | think
owe hima draft of the confidentiality agreenent and he owes ne one,
too. But | think we will be able to work that out.

MR. HERMAN:. Each side has appointed an individual to work
on the confidentiality order. Fromthe plaintiffs' point of view
there are two specific issues, one is a Favored Nations C ause so
that if any docunent which is marked confidential in any litigation
is then rel eased, that the MDL have advantage of it. And the second

is a periodic hopefully nmonthly | og of docunents that have been
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listed as confidential so that no counsel on either side in any case
before the MDL will make the m stake of releasing inadvertently a
docunent that has been marked confidential and to which there has
been no renoval of the confidentiality.

THE COURT: Okay. This issue is being raised nore and
nore in this type litigation than other type litigation. W've got
a conflict always between the First Amendnent and the Sixth
Amendnent. | believe in the First Arendnent. The public has a
right to know, but | also believe in the Sixth Anendnent, a fair
trial. And there is a clash to sonme extent there.

The way that it's worked out is to give effect to both
amendnents. First, it is necessary to give sone confidenti al
confort to the party when they're concerned about proprietary
information and Iimt the information to this particular litigation.
O herwi se, there is such a reticence to disclose information that it
retards the devel opnent of this case before this court, and it nekes
it unmanageable. So that's the purpose of allow ng confidentiality
agreenents; it's not the purpose to keep the public out, it's the
pur pose of delaying that information, it's distribution perhaps
until a later tinme. |If that information beconmes significant.

But at this point its only significance is for this
l[itigation, and we need to have it cone forward so that this
l[itigation can proceed and that's the manner of doing it.

Let ne hear fromthe parties on the Renmand | ssues.

MR. HERVAN.  May it please the court, the Stallworth case,
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we had a remand notion set for May 11th, 2005. |It's our firms
case, it's a Louisiana nedical nonitoring case essentially, and
we' ve consented to not to have that case heard.

| do want to make the statenment that not just on behalf of
mysel f but for those attorneys who have had their cases renpved to
federal court, that the fact that renoval is not decided, that
remand has not been decided that we would resist efforts to have
t hose cases which we believe properly belong in state court on
i ssues that are purely state issues, not swept up in class
certification with other cases that are pure federal cases.

| know this is a difficult area for the court, we, of
course, wll abide whatever rules the court sets. W have agreed
that in accordance with your Honor's practice the remand notions as
a group will be dealt with as your Honor sees fit at sone future
dat e.

THE COURT: Anything fromthe defendants on that?

MR. WTTMANN: Just one add-on to the Stallworth nmatter.
We al so agree the briefing deadlines would be extended so nobody
woul d be prejudiced by that, and your Honor has indicated you will
deal with the remand issues as they cone up and you will set a
procedure for us to deal wth.

THE COURT: It's alittle early for ne to focus on it at
this point, but ny thinking generally is to see what the |lay of the
land is, to see how many renmand notions there are and see whet her or

not | can group them And then I'lIl treat one fromeach group at an
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appropriate time and give you ny view of that particular issue, and
hopefully it will deal with all of those in the group and sinply
being a foll ow ng opinion of, ne, too, opinion, but I will deal with
it at the appropriate tinme, not at this tine.

Class Action Cases is the next itemon the agenda.

MR. WTTMANN: | think we've really discussed that already
in a sense, your Honor. The only thing |I would just add again, it's
our interest fromthe defense side to nove that process forward as
rapidly as we can in this court. And | can't say that often enough.

THE COURT: W need to get a handle on the census is the
first issue that | nentioned to you, the defendants have the bal
there. Get with the plaintiffs, give themthe lay of the |land, then
let's get focused on a nmaster conplaint, and then get focused on the
grouping so that | can deal with the certification in each of the
gr oups.

Tolling Agreenents is the next itemon the agenda.

MR. HERMAN. Thus far, your Honor, the defendants have not
agreed to a tolling agreenent. As | understand it, they have it
under consideration. The plaintiffs' viewpoint is without tolling
agreenents statutes of limtation problens occur, the Plaintiffs
Steering Commttee have discussed howw Il it deal with that in
alerting |l awers nationwi de and litigants that they nust get their
cases filed in the event that there is no tolling agreenent. W're
hopeful that sonething can be worked out, we're willing to discuss

how it can be worked out.
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In addition to that, without tolling agreenents based on
ot her were pharmaceutical litigation in the Eastern District, we
woul d expect a m nimumof 30 to 40,000 cl ains, and we believe
100,000 clains eventually being filed. It would be very difficult
to have a master conplaint on individual cases with that many cases
being filed and the burden on plaintiffs to file 100, 000 i ndi vi dual
petitions with the defendants only having to answer one naster
conplaint is an issue we need to deal wth.

And your Honor, we've suggested, and hopefully I want to
thank clerk's office again for the outstanding job that they're
doing, | knowit's a burden, but we would hope, for exanple, that a
| awyer that has 20 cases in Arizona, for exanple, or Louisiana could
file all of his plaintiffs' clainms under one petition and have it
filed here before this MOL court. It would certainly facilitate
cases being filed by plaintiffs; and, secondly, the amount of tine
that it takes to get to the transfer court, then to this court, then
the notification can be avoi ded and the burden could be | essened on
the clerk's office and the court in that regard.

THE COURT: We did that in the Achord case, but let ne
hear fromyou on the tolling agreenents.

MR. WTTMANN: W' ve gone a little beyond tolling
agreenents in those renmarks, but --

THE COURT: Talk to nme first about tolling agreenents.

MR. WTTMANN: Tol | i ng agreenents, your Honor, we have

under consideration the possibility of a tolling agreenent. Not in
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a general sense, an overall tolling agreenent, but we are | ooking at
a specific subset of tolling agreenents that m ght be feasible in
this case.

But we're interested in getting our armis around this case
and knowi ng what's out there. W don't want to have a general
tolling agreenent that's going to warehouse clainms and down the road
cone forward with thousands of clains that we don't know about. So
we are trying to work on some procedures that will be acceptable to
the plaintiffs and the court for us to cone up with a tolling
agreenent that m ght work from our standpoint.

We are looking at it very carefully, we know your Honor is
interested in, and we are going to pursue it with all due diligence.

THE COURT: Let nme comment on that. | understand there
are problens fromthe standpoint of the defendant and they are
different problens than fromthe plaintiffs. But | do urge that you
take a ook at it and see whether or not you can get sone conmon
ground so that tolling agreenents can be put into place. | think
it's best for this type litigation, and | think it's best for both
sides of this litigation.

| understand that you may | ook at tolling agreenents a
little differently and cone at it froma different vantage point,
but there is sonme benefit from your standpoint and a considerabl e
benefit fromyour standpoint as well as fromthe plaintiffs. So |
urge you to look at it and see if you can conme up wth sonething.

| directed a nmenber of the Plaintiffs Steering Commttee
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to neet wth a nenber of the Defendant Steering Commttee and talk
about tolling agreenents, and get back to nme sonetine before the
next nmeeting. Let's see if we can get one in place.

MR, WTTVMANN.  We will, Judge.

THE COURT: | talked with the parties about a proposed
case nmanagenent order, how far have you all noved on that?

MR. HERMAN. Well, we've exchanged portions of a case
managenent order. We've reached agreenent on sone, on a nunber we
haven't. Yesterday -- I'msorry, | think it was yesterday.

MR. WTTMANN: Day before yesterday.

MR. HERMAN: Day before yesterday we net and the
def endants gave us an overall proposed CMO. One of the difficulties
we have is actually, there actually is a defense proposal for a CNVO
as regards cl ass action cases and another CNO for individual cases.
That may be a procedure that's been used in other cases, we don't
know. None of us are really famliar with how in the context of
this litigation you could have CvOs and what schedul i ng probl ens
that woul d cause, but we've appointed nenbers of the Plaintiff
Steering Conmttee to specifically exchange wth defense counsel CNMO
schedul es.

There is also an itemof notions or notion practice,
that's the next itemon the agenda. And simlarly, both sides have
conferred already and we' ve each appoi nted individual nenbers of the
defense teamand the plaintiff teamto try and resolve a notion

schedul e.
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THE COURT: \When can we get that in final shape, what's
realistic there?

MR. HERVAN. | would say wthin two weeks.

THE COURT: Are you confortable with that?

MR. WTTMANN: Yes, your Honor. W originally when we
first got started in this litigation furnished your Honor with a
proposed CNVO that was rather extensive, then your Honor said we
weren't quite there yet so we backed off of it. W carved portions
of that order out and put it into Pretrial Order No. 9 with the
deposition guidelines, and what we did with the rest of that
skeleton is to take a segnent out dealing wth the class actions and
a segnment dealing with the individual actions and the notion
practice. W broke themdown really for ease of consideration nore
than anything else. W would be perfectly happy to have them go
together. They do have to be integrated | think.

But we do have proposals in plaintiffs' hands and they
said they would get back to us and I think two weeks is probably a
reasonabl e schedul e.

THE COURT: Let ne hear fromyou in two weeks, and | wll
get a proposed case nmanagenent order fromyou and work fromthat.

MR. HERMAN. Plaintiffs also had an a proposed case
managenent order that we've exchanged much earlier, and we
anticipate two weeks we will be able to do that.

THE COURT: Al right. The next itemis State/Federal

coordi nation. This case, as often happens, poses challenges with
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regard to the coordination. |It's to the benefit of the states as
wel|l as the MDL court to have matters coordinated so that we can
deal with issues only one tinme hopefully.

And toward that end, | amgoing to be designating a state
lialison conmttee. | amgoing to ask the people on the state
liaison coonmttee to attend these neetings, to participate in the
meetings, to bring to the court any particular problens that they
have so that we can resolve themat this neeting, and keep in touch
wth the litigation as it's proceeding. Hopefully you can take
advantage of the material that is developed in this litigation and
it'"ll nmake your cases, if they do remain in state court, proceed a
little better and nore efficiently.

But I will be naming a state liaison commttee in the
imediate future. It will be in place by the tinme we have the next
meet i ng.

Courtroom Connect is the next itemon the agenda, that's
an outside provider which will provide internet deposition services,
one of several that does this. It's helpful in this litigation. If
anybody who wants to participate in the deposition, either to the
poi nt of asking questions or at |east nonitoring the depositions as
it is going on this technol ogy affords them and opportunity to do
so. Particularly depositions that are taken in either other states
or for that matter in foreign countries.

When this is done by internet depositions an attorney of

record can pull it up, the deposition as it is going on on his or
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her conputer screen either at their office or other place and watch
the deposition as it's proceeding. On the right-hand side is real
time, on the left side is voice and inmage. | anticipate the
plaintiffs to have their chat roons, the defendant to have their
chat roonms, the experts on each side to have their chat roons and be
abl e to discuss what's going on the deposition is going on. |If they
have any input, they can give the input to the person next to the
guestioner at the deposition, it'll appear on his lap top that New
Oleans or Arizona or Hawaii or wherever has a suggestion to cover
sonething in greater detail. At the appropriate tine that
i ndi vidual can get to the questioner and tell themwhat the input
is. That is able to done.

In addition, I'lIl be talking to the providers to see
whet her or not there is an ability for me to nonitor the deposition.
In particularly problematic depositions where | know and the parties
know that it's going to be pregnant with a | ot of objections and
evidentiary calls, I wll watch the deposition as it's going on and
i mredi ately rule on those objections so they can continue on with
the deposition. This wll facilitate the operation of this type of
a case.

So | aminterested in their presentation, I wll be
listening to themimedi ately after this neeting.

One or two other itens that | call to your attention.
have been receiving sone letters frompeople who are incarcerated in

many state and federal prisons throughout the country who apparently
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feel they have cases. So they're interested in participating in the
litigation. | can't allowthemto be present at these neetings, but
t hey shoul d be represent ed.

So | amgoing to direct those individuals to |iaison
counsel, who will be contacting counsel in the various states and
gi ving these individuals an opportunity to have sonme representation
if they desire to be represented.

Also | amreceiving sone letters fromattorneys who want
to file their cases in this court as opposed to their |ocal court.
That is to say, for exanple, a case in Texas. Instead of filing in
the Texas court, either federal or state, being renoved if it's in
state into the federal systemand then transferred to the MDL to be
transferred here, they want to short circuit that and file it in
this court initially.

Under our local rules an attorney from anot her state need
to do certain procedural things. He may ask to be admtted pro hac
vice and things of that nature. W have local rules on that. M
concern initially is to make sure that the parties focus on whet her
or not this court has jurisdiction and/or venue. |'mnot saying it
does, I'mnot saying it doesn't. But that's an issue at |east that
an attorney ought to get across, so that if it is filed here that at
| east you' ve thought about whether or not the statutes of limtation
have been tolled or interrupted, whether or not this court has
jurisdiction or not in doing it that way. GQobviously | have it if

you file in your local court then it's transferred here by ML.
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Question do | have it if it cones directly here? | my, |
may not. | just want you to at |east focus on that. But if you do
wsh todo it that way, we will try to accombdate you. But at
| east keep that in mnd.

Anyt hing further on any issues that we have not covered,
either fromliaison counsel, |lead counsel, or for that matter any of
our people in the courtroom here today?

| appreciate your presence, | urge you to continue to be
present and any issues that you want to raise, please feel free to
rai se them

| al so have sone people on the phone, do you need to make
any comments on the phone?

M5. TEJEDOR. No thank you, your Honor. Marie Tejedor
from Fl ori da.

THE COURT: Yes, M. Becnel

MR. BECNEL: Your Honor, there's been -- I'msorry, go
ahead first.

MR. WTTMANN:  Your Honor, | was going to say | forgot to
gi ve you yesterday and forgot to give M. Herman al so an i ndex of
cases part of the MDL as of April 21, 2005. And people on the phone
m ght be interested in this, too. There are 477 cases that have
been transferred down by the MDL, fromthe Multi District Panel to
this court. There are another 382 cases that have been served on
Merck have been not yet transferred to this MDL, so the total over

800 cases now in the MDL or com ng through the MDL.
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| wanted to give this list to your Honor and | forgot to
give M. Herman a copy as well.

MR. HERMAN.  Your Honor, | had one or two comments for the
record. First of all, liaison counsel is going to direct any pro
se, whether they are prisons or not, going to give thema I|ist of
the lawers in their state who applied to the PSC for appoi nt nent
wWith their contact information and leave it up to the pro se to
contact a |lawer that they choose. Liaison counsel will not place
Iiai son counsel in the position of gathering any cases frompro se
people, we will let those fol ks choose attorneys that they desire.

In the event that they don't want an attorney, don't
choose one, we will bring that back to your Honor.

The other matter that | wanted to bring to your Honor's
attention is that we will probably need to confer with your Honor
over the next week by tel ephone or in person, and | will be neeting
with M. Wttmann and perhaps we can have sone nmutual tines that we
can provide to the court so that your Honor may discuss with us any
probl ens that we have.

THE COURT: That's fine. Good. Yes, sir.

MR. JOHNSON:  Thank you, your Honor, | am M. Johnson from
Ver nont .

THE COURT: Sure, M. Johnson. | appreciate you being
her e.

MR. JOHNSON: | am happy to be back and thank you for

letting nme address the matter. | personally would find it hel pful
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if each nenber of the PSC would just sinply stand up and introduce
t hensel ves, | have the pleasure of working with themall that | can
match the face with the nane.

THE COURT: Good poi nt.

MR. JOHNSON: The other thing I will just raise, | think
the commttees is a great idea. | want to nove ahead quickly wth
Ms. Cabraser and M. Seeger, particularly in light of the
di scussions today regarding the plaintiff profile fornms, which to
the extent there are any such forns relating to the econom c cases
will obviously | ook dramatically different than those. Thank you,
your Honor.

THE COURT: Cood, | appreciate your input and | thank you
for being here.

MR. SEEGER. Chris Seeger for those of you who don't know
me. By the way, your Honor, | don't think we are discussing a fact
sheet on econom c cases at this point. W wll talk about it.

MR. BI RCHFI ELD: Andy Birchfi el d.

CABRASER:  El i zabet h Cabraser
LEWS: Carlene Lew s.
RAFFERTY: Troy Rafferty.
ARSENAULT: Richard Arsenaul t.
RANI ER:  Drew Rani er.

MUNI ER:  Jerry Muni er.

LEVIN. Arnold Levin.

2 33 335 9

ROBI NSON: Mar k Robi nson




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

44

MR. KLINE: Tom Kli ne.

MR. HERMAN: Russ Her nman.

THE COURT: Anything further from anyone? M. Becnel.

MR. BECNEL: Your Honor, | think one of the issues because
of the Bextra recall now that many of the clients of mne, and I'm
sure of everyone else's, have taken three types of nedications,
Ansai d, Bextra, Celebrex and Vioxx in conbinations at certain tines.

| would ask the court to consider putting on the agenda
t he coordination because it's going to be very difficult, especially
if they're taking themwi thin a very short period of tinme, mght
have taken Ansaid or Bextra and Vioxx how to handl e that, and ask
the court to address that with the plaintiffs counsel and defense
counsel in a coordinated fashion

THE COURT: Ckay. |I'll wait until that works itself out a
little bit further.

MR. HERVMAN.  May it please the court, initially I want to
say the Plaintiffs Steering Commttee is absol utely agai nst
coordinating with Bextra or any other case. W' ve got enough to
deal with this case. W also believe there are sone |egal issues
that we do not wish to liaison wth or comuni cate with or discuss,
it would be detrinental to the plaintiffs' positions in this case.
M ght as well bring that to your Honor's attention now.

THE COURT: | appreciate both comments. | amnot going to
rule on that at this point or make ny decision on that point, I'll

wait until later to make that deci sion.
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MR. HERMAN. | do have one nore request, and that is that
any attorney who is interested in serving on a conmttee, they don't
get a notice that they're on a conmttee, please send in a CV,
attached to it your preference to serve on what commttee you want
to serve on, and the PSC will look at it and attenpt to acconmodate
t hose requests.

THE COURT: Ckay. Fine. Gve nme sone dates for the next
meet i ng.

MR. HERVAN. May 23rd, your Honor.

THE COURT: Monday, May 23rd. Sane tine, nine o'clock,
will see liaison counsel at 8:30. Anything further?

| am rem nded, anyone who has not signed in, please sign
in as you |l eave so that we have a record of your presence here
today. And | thank everybody for being here today, and the court
will be in recess.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x * % * * *
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