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PROCEEDI NGS5

(May 23, 2005)

THE DEPUTY CLERK: Everyone ri se.

THE COURT: Be seated, please. Good norning, Ladies
and Centl enen. Wuld counsel nake their appearances for the
record, please.

MR HERVAN:. May it please the Court. Good norning,
Judge Fallon. Russ Herman for the plaintiffs' steering
commi ttee.

MR WTTMANN:  Good norning, Your Honor.

Phil Wttmann for the defendants' steering conmttee and
def endants' [|iaison counsel .

THE COURT: W are here today in connection with our
nmonthly status report. Before we begin, | want to take the
opportunity to recogni ze and wel cone three of ny coll eagues
fromthe state courts: Judge Ben Hardin from Texas;

Judge Carol H gbee from New Jersey; and Judge John Rochester
from Al abama. These judges are outstanding judges in their
respective courts. They are wdely regarded for their

knowl edge and expertise in handling conplex litigation. They
have been working on this case for nmany years, certainly

Judge Hi gbee for nearly three years. | have been neeting with
themfirst in letters and by tel ephone and we have had a chance
to visit wth each other personally.

Each of us recogni ze that we have our own
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dockets to take care of. | respect that. Certainly they need
to proceed as they feel they need to proceed wth their cases,
and it's not the intention of the MDL to interfere in any way
with them W recognize, all of us, that we can contribute to
the process and we will cooperate with each other and hopeful |y
help the litigants in the process of doing that. Al of us
have our dockets to take care of and particularly, fromthe MOL
standpoint, I'mvery conscious of it. I1'mdelighted to be able
to work with these renown jurists and get fromthemtheir
counsel and suggestions because they have been with this case

| onger than | have. |f anyone has any comments to make, we
certainly would be receptive to it.

JUDGE ROCHESTER: Not hi ng from Al abana.

JUDGE HGBEE: | just want to say that it's been a
delight to be here. Judge Fallon is an extrenely respected
jurist and we are very happy to have been able to neet wwth him
and talk wwth him W have been speaking on the tel ephone
before this. W have, both, links to New Jersey and the MNDL,
our web sites, links to each other's sites. W intend to
continue, through this litigation, to try to cooperate, to work
t oget her as nmuch as possible to help the |awers facilitate the
rapi d novenent of the cases.

In some places there has been certainly friction
between the state courts and the federal courts, and I'm

delighted to tell you that's not going to occur here.
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Judge Fallon has been very courteous and very understandi ng of
the needs of the state courts, just as we understand the need
that he has to handle the very conplex MDL, which is |I'msure
going to grow by | eaps and bounds. |'mhappy that | can
reassure those people who are involved in the New Jersey
l[itigation that the New Jersey litigation is going to go
forward as schedul ed and that we have a spirit of working

t oget her and not agai nst each other. Thank you very nuch. [|I'm

delighted to be able to tell you that.

THE COURT: Thank you, Judge Hi gbee. | appreciate
you being here. | appreciate the other judges al so being here.
Al so, before we begin, | visited with the FDA representatives

this norning with counsel for defense, counsel for plaintiffs,
and the United States Attorney's Ofice here in New Ol eans.
Sonme progress has been nade. A Iot needs to be done, but the
plaintiffs and the defendants will be neeting with the FDA this
com ng week to work out a protocol to get the material that is
necessary to be received to nove this case forward. Let ne
hear fromthe parties first. Lexis Nexis File & Serve.

MR WTTMANN:  Yes, Your Honor. Wth the Court's
permssion, | think it would be helpful to start with a case
count and give everyone present an idea of what we are dealing
with on a nationwi de basis. As of Friday afternoon, we had 637
cases in this MDL that have actually be transferred to the

Eastern District of Louisiana. W have another 493 cases on
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the way and conditional transfer orders have been issued, but
t hey have not arrived here yet. There are another 145 cases
pending in state courts, excluding New Jersey and California,
and | gave you lists of those cases this norning. | did not
give you a list of the New Jersey cases. There are, by our
count, 1,740 cases pending in New Jersey in the state court
system Those are all under Judge Hi gbee's coordi nated

adm ni stration, as | understand it. There are 153 in
California, but don't be deceived by that because there are
1,000 plaintiffs involved in those 153 cases. So that gives
you an update on the nunbers that | think are significant. On
Lexis Nexis --

THE COURT: Before you leave that, with regard to the
class actions, | understand there are presently 109 cl ass
actions in the United States.

MR WTTMANN: | think there are 111. | think that's
right, 111

THE COURT: 109 was on Thursday, so we have 111 on
Monday. Over 90 class actions are either in this Court or on
t he way.

MR WTTMANN. In this Court or on the way, that's
right, Your Honor.

THE COURT: | understand fromthe plaintiffs that
t hey antici pate sonme 100, 000 i ndi vi dual cases, though it's hard

at this point to get a handle on it, but that's the anticipated
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anount .

MR WTTMANN. That's correct. Judge, on Lexis
Nexi s, they went |live on Wednesday, May 11. The system seens
to be working very well. W had 75 defense | awers who had not
regi stered as of the tine of our neeting | ast Monday with the
Lexis Nexis people. |'mpleased to report they have all now
regi stered and we are 100 percent signed up on the defense
side. Notwithstanding all of that, Russ and | are going to
continue to serve our respective groups through the end of this

nmont h, but effective June 1 neither Russ nor | wll be sending

any further notification. It will all be handled through
File & Serve.

THE COURT: 1'Il put that on the web site. Al so,
give ne an order to that effect. It's very significant, very

inportant for the attorneys who are interested in keeping up

wi th the docunents that have been filed in this case to get on
the File & Serve Lexis Nexis program because they can | og on
and they can see what has been filed. They can downl oad

what ever information they need. A calendar will be kept. ['1l
have the site on ny web site and you can get into it. If you
don't get into it soon, at the end of the nonth you are not
going to be receiving any |onger a hard copy of any docunents
that |iaison counsel is required to serve on you. They wll
satisfy their requirenments by serving Lexis Nexis, which wll

upload their material. Everybody in the Lexis Nexis program
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will get an e-mail to that effect, and they can | og on and | ook
at the material, download it, copy it, do whatever they need to
do for it, but it's essential that you get on that program

MR WTTMANN: | think Russ wanted to add sonet hi ng
on the File & Serve.

MR HERVAN:. May it please the Court. W wll, out
of necessity, continue to serve pro se applicants who are
institutionalized and who do not have access to e-nai
identification. Thus far, there are four pro se individuals
who have advi sed the Court or counsel.

THE COURT: The next itemon the agenda is tria
settings.

MR, WTTMANN:  Your Honor, there are three cases that
are set now that I know of. W have the Rogers case that was

set in Al abama and has been postponed. The Ernst case was set

for trial on May 31. That's been postponed and reset for
July 11, 2005. The New Jersey case, the Huneston case, has
been set for trial on August 1, 2005. |'m al so advised that
the GQuerra case in Texas has been tentatively set for late
Septenber or early Cctober of 2005. Those are the only tria
settings that | know of, Your Honor.

THE COURT: The way | see it, fromthe standpoint of
the MDL, | would like to try to nove into the trial node with
sone cases. This is not newlitigation. A lot of material has

been di scovered. A |lot of depositions have been taken. Sone




© 00 N o 0o A~ wWw NP

N NN N NN R R R R R R R R R R
a N W N P O © O N O 0o A W N B O

7 mllion docunents now have been mgrated into the database of
the plaintiffs in the MDL proceedi ng and a | arge nunber of
depositions have been set, so | do want to nove forward wth
sone trials. Realistically, | think the best I can do with the
trial settings would be in the latter part of the year,
Novenber, Decenber, sonething of that sort. | don't see, from
the MDL standpoint, beginning trials before these settings, but
| wll do ny best to get sone trials set inthe latter part of
this comng year and certainly next year and nove into a tria
node.

In that regard, | will be talking with Iiaison
counsel for each side regarding a policy and a program for
selecting those trials. | wll ook to you for input, look to
you for sonme suggestions as to how we select those trials. You
know them better than | fromthe standpoint of the cases, but
there should be sone cases that are ready for trial. You'l
know that and I'll talk wwth you on it, but that's for another
day, at last fromthe MDL standpoint.

MR HERVMAN. Good norning, Judge. On behalf of the
bar of Louisiana and the other attorneys here, as officers of
this Court and your Court, we want to wel come Judge Hardin from
Texas, Judge Hi gbee from New Jersey, and Judge Rochester from
Al abama. W appreciate it. On behalf of the MDL, we will do
everything we can to cooperate and coordi nate and as Judge

Fallon will so direct us. Your Honor, first I want to thank
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Ms. Loretta Wiyte, who has given extra staff and attention to
this case. | noted that there were at |east three other
workers fromthe Cerk's Ofice outside this norning. W thank
you.

In terns of selection of cases for early trial,
Your Honor has indicated to both plaintiffs and defendants that
Your Honor does not wish to have delay in the MDL in terns of
trial settings. W are undertaking a survey now of Loui siana
Eastern District filings to determ ne which attorneys have
cases which may be expeditiously set for trial and we will be
reporting to the Court.

Your Honor has al so undertaken to have the
Food & Drug Adm nistration neet with us and that neeting is set
for June 2. M. Tisi and | wll neet with representatives of
the FDA in Washington and attenpt to facilitate and expedite
FDA di scovery. Wth that discovery and marketing di scovery, we
believe that a nunber of cases may be selected for early trial
Today, after court, the plaintiffs and defendants will neet to
further discuss a production protocol. W are very close to
agreenent in that regard.

THE COURT: The next itemis class actions. Any
conmments on cl ass actions?
MR WTTMANN: If | could say one thing on the

sel ection of cases, Your Honor. As you know, we have given you

a prelimnary view of what we think m ght be a workable
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schedule for trials of individual cases in the MDL. |
recogni ze M. Herman has not had an opportunity to review that,
but hopefully we will have a chance to discuss it over the
course of the next week and we can cone back here with
sonething that will work.

MR HERVAN: | |ooked at it very closely this weekend
and it's like turning a tel escope the wong way. Wth respect
to class actions, Your Honor, M. Wttmann served on us Friday
an additional 30 to 40 class actions. Menbers of our commttee
have undertaken to group them by issue, geographically, and
ot herwi se. For exanple, nedical nonitoring, a review of the
nmedi cal nonitoring cases indicate, for exanple, that
West Virginia, Pennsylvania, and Loui si ana have had substanti a
experience wth opportunities either to class or not class
nmedi cal nonitoring cases. |It's anticipated that those cases
certainly will be broken out, as will the consuner and third
party cases.

Your Honor has expressed to us in very direct
and inperative terns that plaintiffs and defendants shoul d neet
and have a CMO effected. CQur various representatives will be
neeting after this conference today in order to attenpt to
reach an agreenent on a full CMJ and, if not, a partial CMO

THE COURT: | need that done within five days. |If
it's not, then I'"'mgoing to construct the CMO. It's been ny

experience that the | awyers, as experienced as we have before
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us here today, can do a better job on the CMO than the Court
can. You know your case better and you know the requirenents
of it. It requires that you listen to each other and that you
try to recognize the difficulties and probl ens that your
col | eague on the other side has and that you deal with those in
a way that protects your client, but also satisfies their
needs. |If you do that, you can cone up with a programand a
road map which will run the case in a way that you feel it
should be run. If you default on that, if you fail in that and
| look upon it as a failure, then | will step in and inpose ny
CMO on you. It's not going to be as good a CMO as you can both
construct, so | urge you to first try it. If it fails and you
fail, then |l will doit, but | urge that you do it. |Individual
cases is the next item

MR WTTMANN:  Your Honor, we had previously
furnished to you a proposed case nmanagenent order for
i ndi vidual cases. W then received a single case nanagenent
order fromplaintiffs. W are talking with them about that.
The biggest area of disagreenent, quite frankly, I think is in
the area of the class actions. W have a very different view
of the discovery and the certification process than the
plaintiffs do at this point. W are trying to expedite and
nove qui ckly on the class actions. There are now 111 of them
We gave the additional actions to M. Herman | ast week, as we

said, and there have been 70 of themor so and now they are
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all -- in fact, these have all been out there all along, we
just haven't gotten copies for the plaintiffs.

Qur viewis the class action scheduling process
shoul d nove quickly. | don't think we will be that far apart
on the individual cases, but it's hard to tell. W understand
Your Honor has given us five days to do it and that's it, so we
will work very diligently to do that starting right after this
conf erence today, Your Honor.

THE COURT: Wth the class actions, we have got to
get a focus on the census of the class actions. |It's a noving
target at the present. Wen we get to a point where it either
sl ows down or we are able to get our hands around the cl ass
actions, then | need your input on whether they can be grouped
by issue or whether they can be grouped by state. |If we can
group them then ny interest would be in taking a class action
froma group and trying at least a certification aspect of that
group. If it's representative of the group, then I wll sinply
"Me, too" it and adopt that ruling for the rest of the group so
that | won't have to try 109 or 111 or 200 cl ass acti ons.
Hopefully, it will be fewer than that. W need to at |east get
a census and get a better feel on the class actions, but the
i ndi vidual cases it seens to ne we ought to be able to cone up
with sone road map for dealing wth those. Docunent discovery
directed to Merck is the next itemon the agenda.

MR WTTMANN: We are very close on that, Judge. W
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have been working with representatives of the plaintiffs'
steering commttee. They furnished a copy of an order that
was, as | understand it, crafted in connection with the

New Jersey proceedi ngs. Qur people are here today, so are the
plaintiffs, and I think we will be able to work sonething out
on that before the day is out.

THE COURT: Meet after this conference and then get
to me sonetine by the end of the day and | et ne know whet her or
not you are able to work it out.

MR W TTMANN.  Ckay.

MR, HERVAN. |'msorry, Your Honor. | have a comment
about the CMOs and class actions that | make on behal f of the
plaintiff bar. Your Honor has always, as all judges do, placed
a high premumon intellectual honesty, and the faster you get
to cert. the nore advantageous it is for the defendants,

particularly in American Pipe states. Though Anerican Pipe

woul d interrupt statutes of limtations, there's a big

guestion -- particularly in federal court -- what happens when
cert. is denied, and it may nean that the statute begins to
run. W have got statutes of limtation that run one year,
sone run two years, some without a discovery rule. Wile |
understand that we must nove to class certification issues

qui ckly, we don't want to do that in jeopardy of client rights.
In ternms of marketing information with detail ers nati onw de, we

have a dispute. That dispute inpacts learned internediary, it
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i npacts reliance, and it inpacts the statute of limtations.

The dispute is legitimate. 1 don't say that
it"s not. | only say that, froma plaintiff's point of view,
we have to proceed with caution in terns of class discovery,
while in a single case, where you are only dealing with a
single jurisdiction or one or two jurisdictions, the issue is
not as conplex. It has calcul able effects, but when you are
dealing with the statute of limtations and defenses in 50
states, it poses a problem W wll work closely with the
defendants and with Your Honor to get a schedule for class
cert. discovery that bothers us before that hearing takes
pl ace.

Wth regard to Merck enpl oyee information, which
is the next issue, there's a dispute and the dispute is this.
It's not the whole dispute, but it's a significant dispute.
The defendants say, "W only want to give you detailer
information in filed cases.” W say, "W want detailer

information on all the detailers that represented Merck with

respect to this product."” Again, it inpacts statute of
[imtations. It inpacts reliance. It inpacts |earned
intermediary. |If we were dealing with just the federal court

and the state of Rhode Island, that issue would be quite
different, but in order to prove a nati onwi de m sconduct and
protect the rights of plaintiffs nationwi de we feel that we

must have this information. Defendants, on the other hand,
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have said, "No. It's burdensone. Wy should we have to
produce it before in cases that aren't filed?" W believe
they're legitimte reasons, they don't believe they're
legitimate reasons, and we are at | oggerheads as to that issue.

THE COURT: Let nme hear fromthe defendant on that.

MR, WTTMANN:  Your Honor, the defendants are
perfectly willing to produce the detailer information as a part
of case-specific discovery, but to go into production of the
docunents that the plaintiffs want at this point in tinme on al
10, 000 peopl e who touched Vioxx at one point in tine is
trenmendously burdensone and, frankly, unnecessary at this stage
of the litigation. W would propose to provide that
i nformati on when we provi de the defendant fact sheet, which we
will get toin a few nonents, but we want to do that in
connection wth case-specific discovery and not produce
docunents that may never be | ooked at and never be used in
connection wth those cases. So we do have a very sharp
di spute over that issue. W will be bringing it to the Court
for resolution, |I'm sure.

MR. HERMAN:  Your Honor, one nore commrent. Excuse
me, Phil. W are faced with not only the nost articul ate and
wel | -arned adversaries in this case, but they think ahead. |If
we only get that information when we get defendant fact sheets,
cases will be prescribed. The statute will have run. For

exanmpl e, in Louisiana we filed an action which defendants
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renmoved namng two detailers, but in order to prove a plan of
m srepresentati on and om ssion we would have to virtually
depose all of the detailers of Louisiana. That applies
nati onwide, as well. W think that it is a critical issue.
As of Septenber, the drug was w thdrawn fromthe

mar ket and the statute will run in a nunmber of states,
i ncludi ng Loui siana. For that reason, we wll file before the
30t " our master request for production and the infornmation we
seek can then be teed up in notion practice and brought to
Your Honor in the proper form

MR WTTMANN: We don't see the need for this
information as affecting statute of |imtation issues at all
Judge. As you know, we are working on a tolling agreenent now,
what we believe are the serious cases and we think, quite

frankly -- we have a different view of Anerican Pipe, as well,

Wi th respect to the class actions that have al ready been fil ed.

| do not believe that this is sonmething that's needed or

necessary at this point in the litigation. 1It's a trenmendous
bur den.

THE COURT: | understand the issue, but | want to
resolve it as quickly as possible. | would like it briefed and
sent tone and I will ruleonit. | would like torule on it

before the next status conference. The plaintiffs will have
two weeks to get the brief to ne, the defendants will have 10

days after that to respond, and then | will decide the case. |
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do understand the issue. | don't need a |lot of briefing. You
don't need to give ne War and Peace on this issue, just hit the
highlights on it. | know the cases. |If you have any ot her
areas that | need to ook at, give it to ne.

MR WTTMANN: Thank you, Your Honor.

THE COURT: The next itemon the agenda is insurance
i nformation.

MR WTTMANN: Yes, Your Honor. Friday we delivered
to M. Herman the 21 insurance declaration pages in hard copy
and electronic format dealing with Merck's insurance carriers
over the period in question, so that's been acconpli shed.

THE COURT: Anything on that fromthe plaintiffs?

MR, HERVAN: Yes, Your Honor. W appreciate the
delivery of the dec. pages. Now that we have those, we wl|
call at sone point for the entire policies. W are
particularly interested in whether or not there's any officers
or directors insurance and what exceptions or |imtations and
definitions may apply in that regard. W do appreciate the
qui ck delivery w thout the necessity of protracted notion
practice. Wth respect to discovery directed to the FDA
Your Honor has addressed that.

THE COURT: The next item of the agenda, we have
al ready tal ked about that, so the next itemis the discovery
directed to third parties. Anything on that?

MR. HERVAN.  Your Honor, we haven't filed discovery
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directed to third parties. Essentially, our discovery, which
will be filed before May 30, will be directed to Merck. Once
we have the discovery to Merck in place and FDA di scovery in
pl ace, we'll then submt a separate set of interrogatories and
production directed to third parties.

THE COURT: The next itemis the deposition
gui delines and scheduling. |'ve issued an order, after
conferring wth counsel, setting forth the first and third week
of each nonth for the taking of depositions. It doesn't matter
whet her you take themin addition to those two weeks, but those
two weeks are set aside so that everybody can clear their
cal endars who are going to be taking the depositions. Those
are the deposition dates that you will be conmtted to. |If
there are additional ones you decide, you can work themin. W
set sone guidelines, also. That's already been done.
Plaintiff profile forns.

MR WTTMANN: Before we | eave the depositions,
Your Honor, in your earlier pretrial order you said that
deposi tion discovery could go forward. Both plaintiffs
counsel and defense counsel have sort of held off on
depositions. There are a few depositions going forward in
New Jersey. | think there are five Merck enpl oyees in
New Jersey that M. Buchanan wants to depose, and | understand
the Court agreed to a cross notice in this MDL. So the first

MDL depositions will be going forward as a cross notice in sone
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depositions that are being taken in New Jersey.

THE COURT: Al right.

MR WTTMANN. Those are the only ones | know of
going forward at this point. W have not yet selected a date
when we are really going to begin taking depositions or when
that first date will be. W'Ill be talking to M. Hernman about
that during the course of the day.

THE COURT: | would like to get some schedul e on
that. W have to start the depositions. Also, it gives ne an
opportunity to again reinforce the fact that, as | see the ML,
we ought to be cooperating as nmuch as we possibly can with the
states so that any depositions taken in the MDL ought to be
able to be used in any state litigation. |In that regard, |
have appointed state |iaison counsel to keep an eye on this

litigation fromtheir respective states and fromthe state view

entirely.

| woul d appreciate the state |iaison counse
bei ng present at these neetings. Gve ne your input. | wll
always ask for your input. [If you run into any particul ar

problens, this is the forumto bring it upinand | wll

attenpt to resolve those particular problens. Mke sure you
have a copy of all of the litigation that has been filed so you
can keep up with it and have access to all of the docunents and
all of the databases.

MR HERVMAN. Wth respect to XIl, which is the
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plaintiff profile form there are three issues outstanding that
have not been agreed to. W w Il neet today. Wth respect to
the defendant profile or fact form there are a | arge nunber of
substanti al issues outstandi ng and our various representatives
wi |l neet about those today.

THE COURT: Each side take five days to do it. If
you don't do it within five days, then | will do it, but we
need that done within five days. Medical records from
heal t hcare provi ders.

MR HERVAN. M. Wttmann will address that,

Your Honor. | have to nea culpa. |It's ny responsibility to
maeke sure that our reply brief was filed on Friday. |
neglected to do it. | apologize to counsel and the Court. |
have the original brief and copies for the Court. My I

appr oach?

THE COURT: Yes. That has to do with the contact or
comruni cati on of claimnts' heal thcare providers?

MR HERVAN:  Yes.

THE COURT: The next one is the nedical records from
heal t hcare providers. You said you continue to discuss a
master repository for nedical records.

MR WTTMANN: |'m prepared to address that,

Your Honor.
THE COURT: Ckay.
MR WTTMANN: There's an Internet site for nedica
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records that is going on line and being tested in New Jersey
this week. W believe that we will be able to use that system
in the MOL and have available to plaintiffs' counsel on an
Internet web site the records of their clients they can get.

It wll be confidential. They can't get records that are not
their clients' records. That's being tested up in New Jersey.
We hope it's going to work out well and be used in this
l[itigation. | think it will work here.

The only nedical records we have in Louisiana
right now are in the Merrick case, M. Singleton's case. |
think we have al ready given hard copies of those records to
M. Singleton. W don't have any nedical records other than
those. Wen we get them we will put themon that web site, as
well, in the MDL

THE COURT: That's sonmething that the states m ght be
interested in, so keep an eye on it and nake sure you have
access to it. Contact or comunication with the healthcare
providers, that's an issue that | understand this is a brief
on. | haven't, obviously, seen the brief. It just cane in.
"1l look it over. | understand the issue.

The point that is a little different in this
particul ar case that concerns ne -- and hopefully the briefs
flesh it out for ne. There's the usual issues of privacy and
usual issues of the scope of privilege and various statutes

whi ch may or may not be applicable. The difference in this
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particular case is that sone of the healthcare providers,
particularly the ones who prescribed the drug, are potentia
defendants. That doesn't give access of the defendants to the
plaintiffs' healthcare provider, but the question is should the
plaintiffs have access to that individual, who is or may wel |l
be a defendant or a potential defendant in the lawsuit. That's
an issue that is different than the usual one where the
gquestion is should the defendants have access to heal thcare
providers. That's the nuance in this particular case as | see
it. | won't rule on it today, but I'll look at the brief and I
should be able to rule on it within the week. | understand the
issue. Plaintiff depository is the 15th itemon the agenda.

MR HERVAN: Yes, Your Honor. W have space under
| ease. The conputers have been ordered to be reconfigured. In
the neantinme, the Seeger Weiss law firmin New York depository
and the Beasley Allen depository in Birm nghamor Mntgonery is
up and operating. W have had nore than 80 requests by
attorneys other than PSC attorneys to serve on the discovery
conmttee. Those individuals are going to be given specific
assignnents in the next week to go to those two depositories
and to begin review ng docunents within certain paraneters that
internally the PSC established.

THE COURT: The next itemis the confidentiality
agreenent. Any progress on that?

MR WTTMANN: Yes, Your Honor. W have reached
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agreenent on the confidentiality agreenent and wll be
submtting it to you at the conclusion of the conference for
si gnat ur e.

THE COURT: Thank you. Renand issues.

MR, HERVAN: There's been one request from

plaintiffs' counsel in Linda Johnson, et al v. Narendrea

Dabhade, Docket 05-1005, transferred to the MDL fromthe
Northern District of Illinois. The matter has been briefed.
Counsel has requested a hearing on that issue.

THE COURT: 1'Il deal with it. Any report on tolling
agreenents? That's the 18th itemon the agenda.

MR WTTMANN:  Your Honor, the tolling agreenent is
under active discussion. W wll be neeting again today at the
conclusion of this conference and |I'm hopeful we wll be able
to reach agreenent on the tolling agreenent with the conditions
we di scussed wth the Court earlier.

THE COURT: That's a significant issue. It's very
important that every attenpt be nmade to deal with the tolling
agreenent. | think it's helpful to both sides. If tolling
agreenents are not forthcom ng very shortly, |I would anticipate
a | arge nunber of suits having to be filed because of the
prescriptive concerns. |If those concerns will be manifested
particularly in one-year statute states in Septenber, the
| awyers will have to begin now to process those cases. |It's

not as if they have only one case. |If they have a | arge nunber
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of them they will have to start processing those cases in the
i medi ate future. So | urge that, if you are going to get with
tolling agreenents, that you do everything possible to expedite
that. It is an agreenent between the parties and the Court is
not going to force agreenents such as these, but | do urge that
you | ook at it seriously. | do feel that it would be hel pful
to both sides that you do so.

MR WTTMANN: We are working on it, Judge.

THE COURT: State/federal coordination

MR, HERVAN:  Your Honor has recently issued an order
appoi nting your commttee for state/federal coordination. W

note that the states whi ch have been npbst active in Vioxx

litigation are New Jersey, Texas, Al abama, Pennsylvani a, and
California. Each of those states are represented on

Your Honor's state |iaison commttee. There is a practitioner
from each one of those states which Your Honor has selected to
the plaintiffs' steering conmttee.

THE COURT: Any of the nenbers of the plaintiffs
steering conmttee, would you just introduce yourself to the
Court .

MR G RARDI: Good norning, Your Honor. M nane is
Tom G rardi fromLos Angel es.

M5. BARRIOS: Dawn Barrios from New Ol eans.

MR WTKIN Justin Wtkin from Pensacol a.

MR SINGLETON: WIlis Singleton, Your Honor, from
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Shreveport, Louisiana.

MR BURG M chael Burg from Denver, Col orado.

MR VEISS: Sol Weiss, Your Honor, from Phil adel phia
and New York. N ce to see you again.

MR. LANIER  Your Honor, Mark Lanier from Texas.

THE COURT: Anyone el se? | appreciate you serving on
this coommittee. Again, the purpose of having a commttee is so
you can focus on the states and nmake sure that the state has
access to this information. |If you have any particul ar
probl enms or you see any particul ar problens or anticipate any
particular problens, bring it to ny attention and I wll try to
work with you on it.

M5. BARRI OS: Excuse ne, Your Honor. Dawn Barrios
for the state commttee. May we have an opportunity to be
heard on the issue of the discovery of the Merck enpl oyees? W
woul d i ke to be given 10 days to file a brief on that.

THE COURT: That will be fine.

M5. BARRI OS: Thank you, Your Honor.

THE COURT: Waiver of service of process, pretrial
or der.

MR WTTMANN. We have agreed on that, Judge, and
given the order to you. | think you may have signed it.

THE COURT: | signed it and it's part of the record.
The next one is the pretrial order regarding direct filing of

cases into the MDL. Traditionally the way the cases get into
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the MDL is that they are filed in their respective states.

They are then transferred by the MDL on a conditional transfer
first, giving the parties an opportunity to object, a hearing
is held, and the ruling is nade whether or not to nake the
transfer permanent, then it's sent to the MDL. A nunber of

| awyers wanted to short-circuit that process and file directly
in this proceeding. M concern initially wth that was issues
of venue, issues of jurisdiction, issues of prescription, and I
nmentioned that to the parties. | understand they have worked
out a pretrial order which allows that to be done w t hout
causi ng any concern or problens to the people who are filing.

| have been presented with an order to that effect and | have
signed the order and it's part of the record. The next itemis
the pro se clai mants.

MR, HERVAN:  Your Honor, we have four pro se
plaintiffs thus far. Wat we have done is we have witten to
each one of them Al four are institutionalized and we have
directed themto | awers who are handling Vioxx plaintiff cases
in their states for direct communication. In the event that
they do not retain counsel, they're to get back to us, and at
that point we will present the issue to Your Honor and request
t hat Your Honor appoint an attorney to represent the interests
of pro se claimants.

W expect that if we do not hear anything that

we will present such a request at the next MDL hearing because
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plaintiff profile forns will be due and those folks will have
to respond and they will need counsel in order to respond. In
that regard, we wll nake avail able to whonever Your Honor
appoints the plaintiffs' updated position paper, which we have
not yet presented to the Court. Woever Your Honor appoints,
we Wil work with themto bring themup to speed on what their
clients' rights are.

THE COURT: Before |I pick the next status conference
date, is there anything else, any other itemon the agenda t hat
needs to be discussed?

MR ALLEN:.  Your Honor, | would like to be heard.

THE COURT: Yes.

MR ALLEN: |'m Scott Allen from Houston, Texas. |
actually represent prescribers in these cases and | have
approximately, at this tinme, nine doctors before the Court.

Al so here today is M. Russ Thornton from Dal |l as, Texas, who is
representing prescribing doctors. | know one of the issues the
Court is considering nowis the issue of the case managenent
order. I, in fact, wote a letter to counsel for the PSC and

t he DSC concerning i ssues the doctors had concerns about. |
have received agreenent from M. Seeger and M. Lewis, on
behal f of the PSC, yesterday that they concur with the
suggestions that | made. Primarily, those suggestions have to
do with limting the unnecessary expense and tinme in discovery

unl ess and until the doctors' cases are set for trial.
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| corresponded with M. Wttmann and M. Marvin

and the entire DSC. | have worked with M. Marvin, from
Washi ngton, on other occasions. | have received their
statenents that they have taken ny suggesti ons under
consi deration, which until sonmeone agrees | often consider that
arejection. | don't knowif it is or not. | heard the Court
today di scuss the issue of the case nmanagenent order and the
Court said it would enter its owm if the parties could not
agree, which nmakes ne feel like | need to bring ny concerns to
the Court. May | approach, Your Honor?

THE COURT: Yes. Before you do that, what's the
response fromthe defendants on this situation?

MR WTTMANN: | think M. Allen is right. W had

hi s request under consideration. W had gotten a letter

initially fromthe plaintiffs' |iaison counsel saying that they
opposed his request, so we just sat back and | ooked. | now
hear they have accepted his request. | think, in the context

of the case managenent order and setting cases for trial,
that's certainly sonething that will come up and we'll be nore
than happy to get with M. Allen and talk with himabout trying
to allay his concerns.

THE COURT: Let's do that, then, within five days,
M. Allen.

MR ALLEN: | have no problem | tried to do it this

norning, if they wll just promse to contact ne so | can get a
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firmposition one way or another. | would like to approach.
wote the letter on May 11, Your Honor. This provision | am
proposing in the case nmanagenent order cones from experience.
| have represented -- it sounds a little daunting, but I
promse you it's true -- doctors in well over 5,000 cases
i nvol ving breast inplants, Fen-Phen, Propulsid, Baycol,
Norplant. | could go on.

The proposal that |I have asked to be placed in
t he case managenent order is identical to the provisions that
we had in the Texas state court coordinated litigation in

Fen- Phen, Baycol, and Propul sid. | stopped |ooking after that

point. | think ny point was nade. | would also note that the
firmof WIllianms & Connolly, who represented the defendants in
bot h Fen-Phen and Baycol, was famliar with ny proposal and
agreed to it, it's ny recollection. | knowit's entered in
those cases | represented doctors on in Texas. | would Iike
the Court to have, since the Court nmay have to enter its order
ny letter with ny suggesti ons.

THE COURT: Just give it tous. 1'll look at it. |
appreciate your interest init.

MR, ALLEN. Al right, Your Honor. | appreciate your

THE COURT: Sure.
MR HERVMAN. The plaintiffs certainly have no

objection. Actually, what | wote was we couldn't agree at
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this tinme, but if |earned counsel would show up on the 237d e
woul d discuss it. M. Seeger was able to do it by phone.
Plaintiffs have no objection. W certainly don't need anot her
defense | awyer who has defended 5,000 cases on the other side,
so we are happy to cooperate.

Your Honor, | did have one remark with regard to
the direct filing of cases in the MDL. W'I|l neet with defense
counsel and see if we can cone up with a list of factors
relating to in what way a federal forum would be chosen or
gui delines that Your Honor may wi sh to consi der

THE COURT: You're talking there about the reference
back in the event it's necessary to send it back?

MR HERVMAN: That's correct, on XXI|

MR, SEEGER  For the record, Chris Seeger. | just
want to use 10 seconds of your tinme to ask the people fromthe
new state/federal commttee to stay behind so we can neet with
t hem t oday.

THE COURT: Also, with that, Ms. Barrios, | would
like to neet with all of your commttee nenbers at a tine
convenient with them Just coordinate that with the other
conmttee nmenbers and with the Court. | would like to neet
with themeither at a time like this or, if it's nore
conveni ent, at another tine.

MR HERVMAN. On behalf of the plaintiffs' steering

committee, we would wel come any briefing material and ideas
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fromthe state |iaison commttee regarding detail ed
information. If Your Honor would permt, the PSC would like to
have a brief neeting. |f Your Honor has a conference room
avai | abl e where we m ght neet when we adjourn, we woul d
appreciate it. Thank you, Your Honor.

THE COURT: 1'Il nmake that avail able. Anything el se?
Anyt hing from anyone? W have these conferences in open court
not only to keep you advised, but also to allow you to speak.
It's on the record. I'minterested in your observations. Any
comments you have, feel free to nake them M. Becnel.

MR BECNEL: Judge, assum ng that tolling agreenent
isin effect, then that elimnates this coorment. But if it's

not in effect, then would the Court consider allowng nultiple

filings in one |awsuit provided they neet, for exanple, all in
the Eastern District are filed in that particular case, all in
the Western, all in the Mddle, and sonething, and then sever

those out at a tine when you want to try those or do sonethi ng
else to elimnate having to file, let's say, 300 of themin the
Eastern District one at a tine?

THE COURT: Well, the thing about the Louisiana cases
is that there's a question in civil |aw whether or not you can
even agree to toll. In other states you don't have that
difficulty, but in Louisiana it's a question of whether you can
even do it. So notwithstanding a tolling agreenent, there is a

legitimate concern of parties whether or not it can be done.




© 00 N o 0o A~ W N PP

N NN N NN R R R R R R R R R R
a N W N P O © © N O O A W N B O

32

In order to give sone confort to the parties and acconplish the
sanme objective, the easiest way of doing it is to have one
person file and then the other people join in so that you have
one proceedi ng rather than a thousand proceedings. It works
the sane way of interrupting prescription, but then we
freeze-frane that particular proceeding and it stays in |inbo
until it's activated. That can be done in Louisiana. The
Clerk's Ofice will be agreeable to that.
The next status conference will be on June 23.

This tinme it will be at 9:30 because we have been running a
little late with our prestatus neetings and | don't want to
keep you waiting unduly, so 9:30 instead of 9:00. Thank you
very much. Court will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPON, the Court was in recess.)
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