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PROCEEDI NGS

(FRI DAY, JUNE 16, 2006)

( MONTHLY STATUS CONFERENCE)

THE COURT: Be seated, plea se. (Good norning, |adies
and gentlenmen. Let's call the case.

THE DEPUTY CLERK: MDL No. 1657, in re: Vi OXX.

THE COURT: Counsel nake their appearance for the record.

MR WTTMANN: Good norning, your Honor, Phil Wttmann,
Def ense Li ai son Counsel .

MR LEVIN Arnold Levin, sir, substituting for Russ

Herman who is plaintiff's |iaison counsel.

THE COURT: Al right. | net with the liaison counsel to
di scuss the Joint Report No. 15 with them | will take themin
order .

The Lexis/Nexis File & Serve. | noticed we are stil
having sone difficulty in file and serve. | understand that the

problemis really with communication with the attorneys. W' ve got
to do sonething about that because it's inportant that the
information be properly placed in the file and serve node so that
the parties have access to it. Any suggestions on how we go about
t hat ?

MR WTTMANN:  Well, two suggestions, your Honor. First
of all, in cases that are either newy filed in the MDL or

transferred dowmn by the Judicial Panel of Miulti District Litigation,
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it's inportant for counsel of those cases to register with
Lexi s/ Nexis FILE and serve in accordance with Pretrial Oder 8 as
soon as they get the cases transferred down here. W've got a
situation where plaintiff's counsel in newy filed or transferred
cases are waiting for nonths before they register on Lexis/Nexis and
that makes it inpossible to deal with them on that system

The second point is that counsel have to renenber that
filings that are being uploaded to file and serve should be upl oaded
to the individual specific case and not to the nmaster MDL case,
except in those instances where the pleadings specifically states
that it applies to all cases. Especially in light of the new e-nuil
filing requirenments here in the Eastern District, which mandate that
filings be electronically filed solely in the master MDL case. The
staff at Lexis/Nexis is concerned that counsel wll upload to serve
a pleading incorrectly and m stakenly upl oad case specific findings
on the MOL which will drastically slow down the Lexis/Nexis system

THE COURT: How do we go about getting that word out?

MR WTTMANN: | think maybe if we sent a speci al
directive fromthe court to all counsel, plaintiffs counsel and
def ense counsel, we can draft and submt it to you, your Honor, and
that would go out to all counsel in the MDL cases, that mght help
all eviate the problem

THE COURT: Let's do that. And also give nme sonething
that | can post on ny web site so that one of the first things they

see is this. 1In cases like this notice and information really, we




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

have to be able to control it and package it in sone usable form
and failure to do this wll just cause problens along the way. It
sl ows everything down so we've got to get that taken care of.

MR WTTMANN: | will get with M. Davis or nore
accurately get Ms. Wnberly to get wwith M. Davis and we wi |
straighten this out.

THE COURT: Good. The next itemis the State Court Tria

Settings, | notice there are nore as tinme goes on.
MR WTTMANN:. | think it's accurately set forth, your
Honor, in the joint report. | have no changes to it.

THE COURT: Selection of Cases for Early Federal Trial. |
have set cases in July, Septenber, Cctober, and Novenber. So we are
proceeding in those matters.

MR LEVIN. That seens to be accurate, your Honor.

THE COURT: Cass Actions is the fourth item

MR. LEVIN.  Your Honor, you have several notions and
several class action issues. On the nmaster conplaint and the report
on local 68 third party payer action is the matter has been fully
briefed in the Suprene Court of New Jersey on the class action issue
and there is a hearing set in Atlantic Gty, New Jersey before Judge
Hi gbee | believe on July 13th on the proposed notice. And | also
believe that there will be depositions in connection with the notice
i ssues taken prior to that particular conference. |Is that right?

THE COURT: Wiat's the situation with the Suprene Court,

do you all have a date?
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MR BEI SNER  Your Honor, | could clarify on that what has
been briefed to the court --

THE COURT: Tell nme your nane, please.

MR. BEISNER: |'msorry, John Beisner, counsel for Merck.
What' s been briefed, your Honor, is a notion to the New Jersey
Suprenme Court to accept the appeal, that briefing is there. There
is no, the court has not ruled on that.

MR. LEVIN. They're equivalent of certiorari.

MR BEISNER Right.

THE COURT: Discovery Directed to Merck. | had net with a
representative from Merck to discuss the privilege |og and di scuss
the material consistent with the ruling of the Fifth Grcuit. | et
in canera and | put everything on the record and sealed the record.
It's really not substantive suggestions as nmuch as just procedural
on that as to how the nmaterial has been repackaged so that | can
deal with it alittle nore easily.

Di scovery Directed to the FDA. | notice that | ordered
Dr. Gahamto give his deposition. He gave his deposition. There
IS an issue as to cross-exam nation, whether it's in or out of the
scope of the deposition. The plaintiffs take the position that it's
outside of the scope of the direct exam nation, the defendants take
the position that it's not outside of the scope; and to the extent
it is, that it is nore credibility inpeachnent of the wtness,
have that before me and | will hear it.

MR WTTMANN:.  Your Honor, could | suggest a change on




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

that from what appears in the joint status report?
THE COURT:  Yes.
MR WTTMANN: It's set for hearing now on June 29th at

10: 30. The parties have now agreed that the Avron deposition is

going to go forward on the 29th and 30th. If we could possibly nove

that argunent on the G aham matter to the 28th when we have ot her
matters that we are going to be argui ng anyway.

MR LEVIN. May | confer wth the arguers?

THE COURT:  Sure.

MR. LEVIN. Qur designated hitter on that issue is Russ
Herman and he is at depositions on June 28th, and specifically it

was set for June 29th to nmake that date avail able for Russ.

THE COURT: Phil, get with Russ on that and work it out.

| can deal with it whenever.
MR WTTMANN.  Ckay.

THE COURT: Discovery Directed to Third Parties.

MR. LEVIN. | believe, your Honor, you have the docunents

and you're looking at them as well as |ooking at other docunents.

| know your Honor understands our position is there is no privilege

anyway.
THE COURT: Yes. | have briefs fromthe parties and |

| ooking at the material .
Deposi tion Scheduling, do we have any issues on that?
MR WTTMANN:  Well, we had one with Dr. Avron, but tha

now been worked out, it's going forward on the 29th and the 30th.

am

t's
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believe that we are going to schedule the issues that are pending on
t he deposition schedule for argunent on Monday afternoon, your
Honor .

MR. LEVIN. There are issues that need to be dealt wth on
Monday, sir.

THE COURT: kay. And we have a conference on Mnday --

MR WTTMANN.  Two o' cl ock.

THE COURT: -- two o'clock to allow the parties to argue
t hose respective matters.

The Plaintiff Profile Forns. W are having sone
difficulty with the plaintiff profile form For the record
standpoi nt, why don't you define that. Ben, do you want sone input
on this?

MR. BENNETT: Good norning, Ben Bennett on behalf of
Merck. As the court's aware, we've been discussing for the better
part of six nmonths trying to make sone nodifications to the Merck
profile form that were necessitated by the fact that the form as
ordered was not aligned to the Merck IS systens.

We have been di scussing those changes with the PLC as wel |
as nenbers fromthe PSC, but at this point intinme it's dragged on
for such a period of tine that | think we need to bring it to sone
sort of conclusion. The efforts now lasted twice as long as the
ori gi nal negotiations of the NMPF

We have had di scussions wwth M. Davis and M. Buchanan.

We are planning to neet directly after this conference, and the
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di scussion would be if we can't work out an agreenent then, we
subm t, alnost imediately, subm ssions to the court and ask you to
resolve the issues that we can't work out oursel ves.

THE COURT: | think we need to do that. One aspect of
this case that we've tried to streamine is to nodify the
traditional node of discovery; that is, preparing a nunber of
interrogatories and then supplenenting the interrogatories and then
havi ng anot her wave of interrogatories just takes too nuch tine; and
with this nunber of cases we have to find a way, a creative way of
dealing with initial discovery. So the suggestion was to have
plaintiff profile forms and Merck profile forms and by this
procedure or node they exchange sone basic information, which
ordinarily would be the substance of interrogatories. This nethod
short circuits the interrogatory process and delivers that
i nformati on.

But it has to be staggered, the plaintiffs provide the
profile form fromthat then the defendants provide profile forns,
each delivering a rather detailed specific information, and we are
breaki ng down on that and it's inhibiting the rest of the process so
we have to get that noving.

So see what you can do, if you can agree upon it, fine; if
you can't, then each side is going to have to give ne what they want
and then I will pick it.

MR. BUCHANAN: Thank you, your Honor. And in terns of

where we are, just for the record, | believe the parties are in
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virtual agreenment on the MPF itself as revised. W have sone debate
and hopefully resolution can be reached today in ternms of howit's
i npl emented. | suspect that we will be able to agree on sone things
and we may have to conme back to the court to discuss the manner in
whi ch conpliance is inplenmented. But we don't want to hold up the
conpl etion of the form

THE COURT: | believe that's inportant, Dave. |If you all
agree on the formlet's get that so that we don't have to redo
what's al ready been done and nove it along faster. And | understand
there are issues with the other, but you need not hold those issues
before you approve the form that's not going to help ne one way or
the other and that's not going to persuade nme one way or the other.
So if you' ve got other issues, | will give you an opportunity to
di scuss those issues with the court. But the issues that you can
agree on, let's get that over wth.

MR. BUCHANAN:  Your Honor, thank you.

THE COURT: State/Federal court, anything there?

M5. BARRIOS: Thank you, your Honor. Dawn Barrios for the
State Liaison Commttee. | have prepared, as usual, the renmand
orders. There is a lot of remand activity since our |ast status
conference. The CDis totally cunulative, so you mght want to
throw all of the other CDs away.

| would like to offer with regard to the order that you
will enter with Lexis/Nexis issues, that | have a database of

e-mails of about 1,500 attorneys and that's how |I conmmunicate with
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them | would be nore than happy to send that out for you as well
once that's been deci ded upon.

THE COURT: That's inportant, Dawn, and let's get in on
this so that you can participate in the process so that you have
that taken care of.

The remand notions are going to be a significant issue for
me, neaning | amgoing to devote tine and effort on the renand
notions. Wat | would like to do, as | see it, and as | nentioned,
is to proceed with these trials and see whether or not the parties
after having an opportunity to look at the results of the federa
trials as well as evaluate the results of state court trials can
make an effort to determ ne whether they can look at this matter
both state and federal globally and give each side an opportunity to
ook at it globally.

If | can't get that or it's not workable or no one is
interested init, then | have to deal with the remand noti ons.

One thing that continues to trouble nme about MDOL that | am
wor king on, particularly in this case, is to avoid is the black hole
concept. MDL is a great nechanismor vehicle for trying to organi ze
the cases and not have the case consune the system both state and
federal. But the criticismthat | hear throughout the country is
it's sonetines a black hole, and that's not good for any party. You
get transferred to the MOL if you're a plaintiff and you never hear
from anybody anynore. And that's their side of it. The defendants

the sane way, the litigants are beginning to be concerned about
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that, not necessarily in this case, but cases in general.

| am seeing articles and talking to people who are
concerned about that, it gets transferred to the MOL and goes on and
on and on and the litigation consunmes the issues. And that's not
t he purpose of the MDL and it's not good for either side. So |
don't want, and | nmake a conscience effort to avoid having it just
be a black hole where things get lost and | try to have it as
transparent as possible, and one of the ways is this neeting and the
other way is the web site.

But we do have to nove the cases. So | am conscience of
the remands, | amnot putting themon a shelf to just be forgotten.
| ook at themevery tine | have an opportunity and | am going to be
dealing wwth them at the appropriate tine.

M5. BARRIOS: Thank you, your Honor.

THE COURT: Pro Se d aimants, anything?

MR. LEVIN. Seens to be nothing on that, your Honor.

THE COURT: Mdtion to Dism ss Foreign O ass Actions.
have a nunber of foreign class actions that have been filed in this
court, nostly fromltaly and Engl and, and these nmatters are for
briefing, waiting for the Merck's reply brief on the 26th and then I
will deal with them

MR WTTMANN: Actually, also, your Honor, there was a
notion to anmend the Italian and French class action and Merck
opposed their notions and filed our opposition brief June 14th.

THE COURT: (Ckay. Generic Trial Performance and Rule 702
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Motions in Limne.

MR WTTMANN. Judge, we have two nmatters that are going
to be before you on Minday, that's the preservation deposition
i ssues that we tal ked about a nonent ago; and the second is the
i ssue of whether the plaintiffs will be permtted to subpoena
Dr. David Anstice down here for trial or take a deposition or have
hi m appear on a novie screen during the trial.

THE COURT: Right.

MR WTTMANN. That issue is going to be argued on Monday
as well. But for those two, any other generic in limne notions are
now set for June 28th at 9 A M

THE COURT: Anything further on that?

MR WTTMANN: That hearing on Monday is going be
telephonically as | understand it, unless your Honor wants |iaison
counsel here.

THE COURT: It doesn't matter. | wll take it
tel ephonically unless you all want to do it here; otherwi se we wll
do it both, telephonically and otherwise, I will put you on this
format if you need to be.

MR WTTMANN. W have the dial-in nunber already.

THE COURT: Either way | don't have any problem

MR, MARK: Douglas Mark, can we do that telephonically?

MR LEVIN. Yes, we would prefer that also.

THE COURT: The INMS data is the next itemon the agenda.

MR. WTTMANN:  Your Honor, as the joint report indicates,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

the | M5 data has been provided to trial counsel in the cases that
are comng up for trial in the ML, so far as | know that production
has cone.

MR BUCHANAN: | will just supplenent that briefly. W
recei ved requests fromcertain of trial counsel for IMS data on the
experts of the parties. That's been achieved in other litigations
with IMS. If you recall IM5 has asserted confidentiality
protections over this. W're in neet/confer negotiations with I M
to try and resolve this for the litigation. W hope to reach the
same exception to their general restriction to allow that
information to be pronptly provided to trial counsel, plaintiffs
trial counsel concerning the experts that are designated in the
cases.

THE COURT: When can we get a decision on that?

MR. BUCHANAN:  Your Honor, | reached out to themfor the
New Jersey litigation this week and pronptly received their consent.
| wll reach out to themfor the MDL today or Monday and will
hopeful Iy get that resolved.

THE COURT: Let nme know by Wednesday. And if you don't
have it, get me involved and I wll work it out.

MR, BUCHANAN. Thank you.

THE COURT: Let them know that you need to report to nme by
Wednesday.

MR. BUCHANAN: | will, your Honor, thank you.

THE COURT: Discovery in Non-trial Cases.
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MR LEVIN. We've discussed this in chanbers and we heard
your Honor's suggestion, with a capital S, and we are going to
confer with our PSC and attenpt to cone back wi th sonething that
your Honor will find reasonable to deal with the subject matter in
that particular item

MR WTTMANN. Meanwhil e, your Honor, we are going to go
forward with those six cases, those six stroke cases in discovery
and work with M. Ranier and also with any other counsel that are
actually involved in cases so that it won't inconvenience their
schedule. W need to get forward and noving on this issue.

THE COURT: The issue in this matter, as the record
i ndi cates, | have set several cases for trial. But there are also a
| ot of other cases out there that are not set for trial. There are
cases that are stroke cases, cases in which individuals claimW oxx
participated or caused or had sone effect in producing or
encouragi ng the stroke. That's about one third of the census of the
l[itigation. W haven't had any discovery on those particul ar cases
yet. None of the cases are set for trial.

The plaintiffs have taken the position that the nedical is
in the process of becomng in those particular cases and perhaps
di scovery is premature. | understand that argunment fromthe
standpoint of trial, but I think that both sides need to focus on
t he stroke cases, see what the clains are, flush out the clains, do
t he basic discovery on those particul ar cases.

The defendants have picked six cases that they want to
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proceed on. Several of the cases involve attorneys who are
presently engaged in trials that the court has set. The plaintiffs
initially objected to any discovery on those cases. It seens to ne
that it's fair to have the cases proceed with at |east sone

di scovery with the understandi ng that the discovery be coordi nated.

| don't think it's fair to have sonebody who is preparing a case for
trial to be pulled away to di scover sone cases that are not set for
trial.

But with that said, it seens to ne that we need to nove on
those cases. So ny suggestion with a capital Sto the plaintiffs is
that if they have concern about these six cases, they pick six cases
that they feel are appropriate and tinely and can be di scovered and
proceed with discovery in the cases. But neanwhile, let the six
proceed with the understanding that you coordinate that with the
attorneys who are busy in trial.

MR LEVIN.  Your Honor, the Plaintiff Steering Commttee
wants to thank the court for making out the record for their
position on this particular matter.

THE COURT: The new itens, | have noted wth sadness
Ms. Carl ene Rhodes Lewi s' passing. She was a key part of this whole
concept of the litigation and was present at the creation, so to
speak, and she was an active participant in this litigation. |
mention that in the order that | signed.

|"ve al so supplenented the commttee, placed a person in

her place after consulting with counsel for all sides.
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The next itemon the agenda is ECF system anything on
that? Electronic case filing.

MR WTTMANN:  That's up and runni ng, your Honor. And the
clerk of court has issued a directive on how to use the system and
is offering training sessions to lawers to famliarize themwth
the system And while it's not mandatory yet, | know your Honor is
interested in encouraging people to use it.

THE COURT: | am So if anybody needs any training for
doing any of the filing in this particular case, please be aware
that we wll have training and tailer it for your needs. And if you
have any questions we will get those answered i medi ately.

MR. LEVIN.  Your Honor, may | introduce to the court
Shelly Sanford who is our newest nenber on the PSC. It's
unfortunate that she is our new nenber under the circunstances that
she cones aboard, but we are very fortunate to have her because
she's been fully commtted to litigation fromthe start. She's been
here in the back of the courtroom and you haven't seen her, but she
has been inportant to us.

THE COURT: Al right. H, M. Sanford, good to have you
aboard and appreciate all of your work on this matter. |'ve been
conscience of it, the parties have alerted ne to it, and it's good
to have you as a nenber of the conmttee.

M5. SANFORD: Thank you, your Honor. And on behal f of
Carl ene, thank you very nuch as well .

THE COURT: (Gkay. The final itemis the Certificate of
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Service for E-filings. Anything on that? There's a suggestion that
we put the certificate, | understand that that's agreed to by the
parties.

MR. LEVIN. Yes, sir.

MR WTTMANN. We are going to submt a proposed Pretria
Order 8B incorporating that and your Honor can sign that after
approving it.

THE COURT: The next neeting in this matter will be on
July 13th. | wll be in trial on that day, so | would appreciate it
if we could start earlier. | will have the commttee neeting at 8
and start at 8: 30.

MR WTTMANN:  8: 30?

THE COURT: Yes. Anything further from anyone? Anyone on
the commttee, anyone in the courtroom any thought or suggestion?

MR WTTMANN. Not fromthe defendant, your Honor.

MR. BECNEL: Judge, | just gave M. -- | think 50 sone

what cases | just filed. And | would like to get sone of ny

Loui si ana cases up for trial. | keep filing them
THE COURT: | think that's fair.
MR WTTMANN. | will note that this was not

electronically filed, your Honor.

THE COURT: (Ckay. Let's get with M. Becnel and see about
the cases and coordinate that wth Iiaison counsel, too. | think
that's a fair request, M. Becnel. Let's stay on that, please, so

that | can deal with it.
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MR DAVIS: | just point out for the court, as we've asked
in the past, if you'll conme through the Plaintiff Steering Commttee
we wll assist in getting those cases and try to get those to the
def ense.

THE COURT: Let's do that, but | do want, M. Becnel has
been diligent about requesting. The problemis we've had sone
difficulty with comrunication and difficulty wth preparation of the
cases. But let's stick with that and continue to talk M. Becnel.
| don't nean to talk at this neeting, if you have a problemlet's
get me on the phone with liaison and | wll talk you through it.

MR, WTTMANN:  Thank you, your Honor.

MR DUGAN. H, Judge, Janmes Dugan. W were supposed to
have --

THE COURT: Yes, | had a notion set. 1've got the
briefing on the notion. | have several notions set on the 28th, and
| thought it would be better if |I could look at all of those notions
at the sane tine.

MR, DUGAN. That would be fine, that would be great.

THE COURT: | apologize if it inconvenienced you in any
way .

MR, DUGAN. No problem not at all. Thank you, Judge.

THE COURT: Anything further?

MR WTTMANN. No, sir.

THE COURT: (Ckay. The court will be in recess.

THE DEPUTY CLERK: Everyone ri se.
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(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

* % * % % *
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