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PROCEEDI NGS

(FRI DAY, JUNE 16, 2006)

( MONTHLY STATUS CONFERENCE)

THE COURT: Call the case, please.

THE DEPUTY CLERK: MDL No. 1657, in re: Vi OXX.

THE COURT: Counsel, nmake their appearance for the record.

MR, SEEGER. Good norning, your Honor, Chris Seeger
handling it for plaintiffs this is norning.

MR WTTMANN:.  Good norning, your Honor, Phil Wttmann for
Mer ck.

THE COURT: This is our nonthly status conference. | have
had an opportunity to receive fromthe parties their agenda, and
|'ve met earlier with liaison counsel. | will take themin the
order that they appear on the agenda. The Lexis-Nexis File & Serve
is No. 1I.

MR WTTMANN. There is only one issue on that, Judge, and
that is that sone plaintiff |lawers are not serving |iaison counse
and trial counsel in the MOL cases with notices and deposition
notices and notions and so forth. They're sinply uploading directly
to File & Serve. That slows down the process enornously because we
can't really review every Lexis-Nexis file that conmes across our
conputer screen. The order requires that counsel serve both |iaison
counsel -- it works both ways, when we file we have to serve |iaison

counsel for the plaintiffs and counsel in the MDL case so we get
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i mredi ate notification instead of waiting to peruse the Lexis-Nexis
material. So if people can keep that in m nd.

THE COURT: How do we deal with that, what's the answer?

MR WTTMANN: Just a rem nder, perhaps in the order you
i ssue in connection with this status conference today we could give
you sone suggested | anguage to put in that order.

THE COURT: |'Il do that and I'll also post it on the web;
but if we don't get any conpliance, then we will have to do
sonething else with it. | wll just have to provide that if it's
not given it won't be taken.

MR WTTMANN  Ckay.

THE COURT: kay. The State Court Trial Settings, any
information there?

MR WTTMANN: The Rigby case is set in Harris County,
Texas for trial on Novenber the 8th, 2006. The Al bright case is set
for trial on the circuit court for Jefferson County, Al abama on
Novenber the 27th, 2006; the Schwaller case is set for trial in
Madi son County, Illinois on February 20th, 2007. And those cases
are the only cases that are set at this point in state court.

| was told this norning, | think maybe M. Seeger has sone
nmore informati on on sone cases in New Jersey that nmay be com ng up
in January.

MR. SEEGER Yes. Judge, after the last hearing before
Judge Hi gbee where she vacated the Huneston verdict, she indicated

she wanted to try five to ten cases together in January.
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One other thing we woul d ask |iaison counsel for defendant
for the list of trials that the defendants are aware through 2007
identifying the case, where it's pending and the trial counsel.

THE COURT: | think that's hel pful, because dependi ng upon
what happens by the end of this year fromthe standpoint of
finishing these cases and then taking a look at, as |'ve nentioned
that | intend to do with the state court judges and the litigants,
we have to start thinking about the next year.

And fromthe standpoint of the MDL, |'ve got to begin
focussing on the trials and nunbers of cases and how we deal with it
and whether there's any opportunity or suggestion that we ought to
maybe try issues and try those issues globally. | amnot quite sure
that can be done, but | would like to at |east think about it and
see whether or not there are potential global issues that can be
tried in the next settings.

The next one is the Federal Court Trials.

MR WTTMANN:  Yes, your Honor. The Smth case is set for
trial next nonth Septenber 11th, 2006 in this court; followed by the
Mason case, which is set for Cctober 30th, 2006; and the Dedrick
case, which is set for Novenber the 27th, 2006

THE COURT: | talked to counsel in the conference about
getting together sone cases that we can at |east get a pool of cases
that we can deal with for next year.

MR WTTMANN: We're starting that, we have one case we've

agreed on, Persica, we've already taken Ms. Persica's deposition and
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got the treaters schedul ed for deposition next nonth. And |
understand the plaintiffs are working on sone other cases that they
are going to submt, and we will work with themas we indicated this
nor ni ng.

THE COURT: The cases, we are trying to focus on sone
bel | wet her cases, cases that are indicative of a nunber of cases,
cases that can give the litigants sonme informati on as opposed to
just going through fromA to Z and trying every case. If we had 15
or 20 cases to try, it wouldn't matter which ones cone first because
you woul d be trying all of them and everybody woul d be aware of
that. But we've got thousands and thousands of cases, so it's
hel pful, I think, and this is what | tried to do, to provide
categories that the entire census of the litigation fits into and
then to give the parties an opportunity to select cases fromthose
various categories, wth the understanding that they are cases that
are ready for trial, prepared for trial, that all of the nedical has
been produced and all of the depositions are either ready, have been
taken or can be taken in the near future.

But those cases are ready and al so representative of a
group of cases, that to nme nakes sense to go about trying those
cases. So that requires sone organi zation, sone funnel through
whi ch the cases get sifted so that they can be on that track so that
you don't try the sane case, literally the sanme case or the sane
i ssue over and over and over, and ignore four or five of the other

issues that are significant in litigation.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

So if anybody on the conmttee or outside of the commttee
has cases that are ready for trial, you have to talk with the
commttee, the plaintiffs commttee so that you can get in this
groupi ng of cases so that we can deal with it.

MR. SEEGER. Judge, just a couple of things. The Persica
case that M. Wttmann nentioned, | amnot aware that we've actually
got an agreenent on a trial date.

MR WTTMANN: Ch, no, it's not schedule for a trial, this
IS one we proposed.

MR. SEEGER  You proposed it. From our perspective |
think the cases to be worked up for trial, as we proposed to you
back there, we are going to neet with the defendants on it to get a
pool of cases for your Honor to work off, 25 or 30 or sone nunber
that you're confortable wth, so at the change of the year we can --

THE COURT: That's fine. In those cases you have to
understand that if they are filed in the State of Louisiana in the
Eastern District of Louisiana, then | don't need anybody's consent
to try the case because they're before ne and I'll try them

If they've been filed in other areas, particularly if
they' ve been filed in state court and you want themto be in this
nunber, then we are going to have to do sone appropriate filings to
get themin the nunber; because | don't want to be in a position
where | believe that a case is in the grouping and then at the |ast
nonent the client or whatever says it can't be there and so then we

have to upset the whole apple cart.
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So they either need to be filed in this court or they need
to have sone stipulations in sone filings that permanently pl ace
themin the [ist as opposed to just tenporarily placing themin the
list.

MR. SEEGER. And as part of our proposal | think to
M. Wttmann and his coll eagues woul d al so be to get cases worked up
that your Honor may want to consider next year or sonetinme after for
remandi ng back to the district.

THE COURT: That's what it's going to be. I'mgetting to
the point, after |I finish trying sone cases, that | amgetting to
the point where | am going to be focussing on the issue of remand.
And we will do the remand in waves, |'Il send 1,000 back at a tine
or thereabouts so we can deal with them

MR. SEEGER  Your Honor, just one other point while
M. Wttmann is up here. W do get requests from | awers throughout
the country to get a read on how nany cases are filed in the MO, in
New Jersey. | wonder if M. Wttmann can share sone of that
information for the record.

THE COURT: Do we have any of that?

MR WTTMANN: | do, your Honor. As of June 30th, your
Honor, the conpany has been served and naned as defendant in
approxi mately 14,200 |lawsuits nationwide. There are a total of that
nunber 5,700 in the MOL and approximately 7,100 in the New Jersey
coordi nate proceeding in New Jersey Superior Court, and the bal ance

of the cases are in California and el sewhere throughout the country.
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But that's the rough nunbers we had as of June 30t h.

THE COURT: Cxay.

MR, SEEGER. And, your Honor, if we could just, ny
understanding is that represents about 27,000 clai mants or
plaintiffs?

MR WTTMANN: 27,000 plaintiff groups are represented in
total .

THE COURT: Cass actions is the next itemon the agenda.
| know Judge Hi gbee has that certified national class is now before
the Suprene Court in New Jersey. Anything on that, do we have any
dat es?

MR WTTMANN:  You' ve got under subm ssion, your Honor,
the plaintiff's notion to certify personal injury class and our
notion to dismss the plaintiffs' purchase clains. | think we're
all current in ternms of filing.

MR SEEGER. Judge, | amgetting hit by spitballs by ny
colleagues. |'masked to get M. Wttnmann to define what a
plaintiff group is for people reading the transcript.

MR WTTMANN. | think a plaintiffs group would be, for
exanpl e, the spouse, surviving spouse, children, that type of
Si tuation.

THE COURT: | see. So you're grouping those 27,000 or
t hereabouts survivors, not individual survivors?

MR WTTMANN:  Not individuals, that's ny understandi ng,

your Honor. M. Marvin is nodding his head, so | got it right.
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THE COURT: Discovery Directed to Merck is the fifth item
on t he agenda.

MR WTTMANN: | think we are pretty current, there is
not hi ng nmuch to report other than what's in the report.

MR. SEEGER. And we are just awaiting the ruling on the
privilege which is before your Honor now.

THE COURT: | have the privilege material, |'ve been
working on it, | have a magistrate working with nme, been fairly busy
on sone other matters involving this case, but | amworking on it.

D scovery Directed to the FDA, anything there?

MR. SEEGER. Nothing to report on the FDA at this point.

THE COURT: Discovery Directed to Third Parties is the
seventh item on the agenda.

MR WTTMANN:  Yes, your Honor. Oher than what's in the
report we are going to prepare a disc and furnish that to the
plaintiffs of the docunents we've gotten fromthird parties, and |
think that'll be worked out w thout any further need for the court
to intervene.

THE COURT: Al right. Anything fromthe plaintiffs on

t hat ?

MR. SEEGER. W just want to nmake sure that we get the
docunments well in advance for the trial that's set for Septenber
11t h.

THE COURT: Wen can that be done?

MR W TTMANN: That woul d be turned over to M. Barnett,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

13

who is the master of that information.

THE COURT: (Ckay. Ben, what's your input?

MR BARNETT: Ben Barnett on behalf of Merck. W are
working on it right now W hope to have it out in the next couple
of days. |It's nerely just nmaking sure we have copies of all of the
docunents and the data that have cone fromthe third party. W wll
sinmply copy the discs and get themout to both the PLC as well as
trial counsel of the upcom ng case.

THE COURT: Can you do that by Wdnesday of next week?

MR BARNETT: Yes, sir.

MR. SEEGER: Judge, we should take note of M. Barnett's
tan because he's been pretty pale the | ast couple of years, |ust
wanted to note you | ook really good.

MR BARNETT: | think that should have been off the
record.

MR SEEGER No, we want that on the record.

THE COURT: Deposition Scheduling is No. VIII.

MR WTTMANN:. | don't think we have any problens at this
poi nt on deposition scheduling, your Honor.

MR, SEEGER. W have a few i ssues but we are working them
out, we may have to cone back at sone point.

THE COURT: If you do, let's get it to nme and | w il deal
with them

Plaintiff Profile Formand Merck Profile Fornmns.

MR WTTMANN:  Your Honor, we just filed this week two




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14

rules to show cause why cases should not be dismssed for failure to
file profile forms. M. Davis says he is comunicating with the
| awyers who have failed to file them |It's a total of about 13
cases and it's along time with no filing, so we had to follow the
rules so we are waiting to hear fromthem

THE COURT: File the rule and I1'll set it and give the
parties an opportunity to respond to it. If they don't

not wi t hst andi ng contacts by the defendants, notw thstandi ng contacts

by the plaintiff commttee, if they still haven't answered | have to
assune that they've abandoned their claimand I'll dismss themwth
prej udi ce.

| don't do this willy-nilly, | give theman opportunity to
respond. | take precaution to give them several notices and al so

insist that the plaintiff conmttee try to contact them but we have

to nove the litigation. |If they're not comng in and participating
| have to assune that they've abandoned the claimand I'Il clean the
docket .

MR, SEEGER. Your Honor, just for the record, PSCis
objecting to the dism ssals and we woul d be opposing this notion.

THE COURT: Right. The conmttee objects on two grounds:
One, they object that it shouldn't be done; and secondly, they
object that it should not be done with prejudice. |[|'ve heard that
argunent, |'ve overruled it, and will dismss with prejudice after
appropriate notice however.

St at e/ Federal Coordination, do we have anything fromthe
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state?

MR. SEEGER: Just to informthe court is that we filed a
nmotion to conpel in the last category on the Merck fact sheets,
that's before your Honor.

THE COURT: Al right.

M5. BARRIOS: Good norning, your Honor, Dawn Barrios for
the State Liaison Conmmttee. W continue to provide your Honor with
all of the information with regard to the remands. |'ve handed your
|law clerk the disc that is cunulative, so all prior discs can be
thromm away. W also stand ready to issue a newsletter at the
conclusion of the status conference bringing issues to the public
such as what M. Wttmann rai sed about the Lexis/Nexis file and
serve, we can seek additional information on other cases that may be
ready for trial for cases around the country.

And to let your Honor know, | think this afternoon there
is a conference call coordinated with Merck and the PSC for the
deposition schedule. So everything is going good.

THE COURT: How about with the depositions, are you able
to participate to the extent you're interested in participating?

M5. BARRIOS: Yes, your Honor, there have been no
problens. W have been able to work everything out.

THE COURT: (Ckay. Anything on the Pro Se d ai mants?
That's No. Xl .

MR. SEEGER:  Not hi ng, your Honor.

THE COURT: Twelve is the Motion to Dismss Foreign d ass
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Actions, we'll take that up after this, and I'll hear argunent on

t hose areas.
Perf ormance, Rule 702 and

Thirteen is General Trial

Mbtions in Limne |ssues.

MR SEEGER

THE COURT: Next

MR SEEGER

Not hi ng new there from us.
itemis |IM Data.

Not hi ng new, your Honor.

THE COURT: And XIV is Discovery in Non-trial Cases.

MR WTTMANN: | nentioned the Persica case, we've been

going forward with discovery there, and that will continue next

nmonth with the depositions of the doctors.
THE COURT: And these are primarily stroke cases?

MR WTTMANN. This is a stroke case, yes, your Honor.

THE COURT: The issue there is whether we should go

forward with discovery. | think we should go forward with di scovery

on those cases, and we will deal with those at the appropriate tine

fromthe trial standpoint. W ought to nove on those cases even

t hough they're not being tried.

Merck's Motion For Summary Judgnent .

MR WTTMANN. That's been filed, your Honor, and the Lene

Arnold and Alicia Gonez cases on grounds of preenption, and the

plaintiff's opposition brief is due Septenber 15th, 2006; our reply

brief is due Cctober 6th, and the argunment will take place at the

Cct ober MDL status conference.

MR LEVIN He said it well, your Honor.
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MR WTTMANN: | got it right this time?

MR LEVIN. Yes, this tine.

THE COURT: How about the Tolling Agreenents? That's the
next item

MR WTTMANN.  Your Honor, we've been getting them W
continue to get them we had about 5,800 agreenents as of this
nor ni ng.

MR. SEEGER: Not hi ng new on our side.

THE COURT: Al right. New itens, Mtion For
Clarification of Pre-Trial Order No. 9. Anything on that?

MR WTTMANN: | think we've worked that out, there is a
m nor | anguage change we suggested and plaintiffs accept it and |
think that's done.

MR. SEEGER. And | know you have the notion on it, your
Honor, but do you want at this point to set another date for the
next conference?

THE COURT: What's a good date? Wat about the 28th of
Septenber, will that work for you all? 29th, 28th, 27th, sonething
i ke that?

THE DEPUTY CLERK: 28th is a Thursday.

THE COURT: Thursday the 28th.

MR SEEGER That's fine.

THE COURT: Let's do it at 9 and 9:30. [I'Il neet with
[iaison at 9 and the status at 9: 30.

MR DAVIS: Wiat tine is the conference?
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THE COURT: N ne o'clock liaison, 9:30 open court.

Any ot her issues anybody wi shes to bring up? The reason
have it in open court is if we haven't touched on sonething that
counsel w shes to discuss, needs to discuss, has on their mnd,
they're able to do it.

Ckay. Al right. Wll, let's go into the notions then.
| have before ne a notion to dismss foreign class actions. |
understand the parties wsh to speak only on the issues involving
the Italian and the French class actions. Do we have people on the
phone, too, that are |istening?

M5. BERNAL: Genevieve Bernal with the firmof Kenneth B
Mol | .

THE COURT: | have had an opportunity, of course, to study
your briefs and the cases that you cited to nme, and they have been
very helpful in educating ne. | will hear fromthe parties at this
tinme.

MR. BEI SNER:  Your Honor, John Beisner for the novant
Merck on this notion, just to highlight several points on our
motion. W think that the premse of this notion is quite sinple,
and that is that this court should not divert resources from
absol ving thousands of U S. clains on the docket presently to deal
with class actions that are brought by plaintiffs who were
prescribed Vioxx by foreign doctors in foreign countries, took Vioxx
with | abel s approved by foreign governnments and witten in foreign

| anguages and al l ege that they suffered heart attacks and ot her
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injuries in those foreign countries.

W think that to accept these cases here, your Honor,
would result in the court having to manage nmuch nore than it shoul d
at this point with the other obligations, discovery of docunents in
at | east seven foreign | anguages, interpret the laws of at least 11
foreign countries when the court obviously should be devoting
attention to the clains that are here from U S. clai mants.

And | think that the PSC recogni zed this problemthat
litigating these cases here would be a questionable use of scarce
resources when they decided not to include these foreign cases in
the body of class actions that they thought should go forward, and
Merck certainly agrees with that.

THE COURT: The plaintiffs take the position that they
don't have appropriate forumin either Italy or France to hear this
case, they say that the class actions are not available and the only
way to try a case of this sort is through class actions. How do you
see it?

MR. BEISNER. Wl l, your Honor, | guess | would start with
the proposition that there have been a nunber of tinmes where the
gquestion of the adequacy of French and Italian foruns in product
liability cases and in mass tort situations has been litigated.
Plaintiffs have not cited any case in which a federal district court
has found either forumto be an inadequate forum On footnote 2 of
our reply brief we cite a |large nunber of cases, including a | ot of

product liability cases, where the court found those foruns to be
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adequat e.
| think the key point here is that if you |look at the

Piper Aircraft case and the Fifth Grcuit's nost recent

pronouncenent fromthis Vasquez case, the test is whether the
parties will be deprived of all renedies or create unfairly, even

t hough they may not enjoy the sane benefits as they would get in a
US court. | don't think there is any debate here that there is no
remedy in these foreign countries.

What plaintiffs are saying is there is no class device. A
class device isn't a renedy, that's a procedural device. The
renmedi es are available there. The fact that the cases m ght be
tried differently there is not a basis on which the Fifth Grcuit or
any other federal court has found that this adequacy of the forum
shoul dn't be found.

And | think the basics, your Honor, if the class action --
nost courts in foreign countries don't recognize class actions. And
if that's going to be the test, then you have to scrape U S
District Court off the front of the building and put up Wrld Court
because that would be the result, product liability clains like this
woul d all be heard here as opposed to in foreign countries.

THE COURT: Let ne hear from your opponent, | want to ask
a couple of questions on that.

The problemthat | have is that the cases, it seens to ne
that the primary thrust of these cases is not inproper manufacturer,

really | don't see nuch on design either. The warning is where it
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seens that nost of the litigation is focused on or at least it's a
big issue in the case even if it's all not focused there.

When you deal with warning you deal with where it was
sold, where it was nmarketed, what the |earned internediary or doctor
knew, what they were told. And those are so |localized, | am not
saying that you woul dn't have sonme di scovery here or in New Jersey,
but it would be Iike 10 percent and 90 percent; 90 percent in Italy
or France and 10 percent here in this country. How do you deal wth
that fact pattern?

M5. BERNAL: Well, this litigation is really |ooking at
what Merck knew and when. And it's also |ooking at the testing and
t he manufacturing and devel opnent and desi gn, and what decision they
made on how to market this drug. And that's also part of this
[itigation.

And the warnings, the foreign countries are going to be
relying on what the defendant told themin their testing, and the
testing is a big part of this litigation as well.

THE COURT: The testing is significant but it's
significant fromthe standpoint of the argunent that they knew or
shoul d have known or could have known and what they did with that
i nformati on.

What about the argunent that counsel raises that you say
that you don't have an appropriate forumin lItaly or France, that
they are not good jurisdictions. In a civil law jurisdiction, which

we are in Louisiana, you have difficulty with that argunent because
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we | ook at Justinian and we care about his Institutes, and we | ook
at the Code of Napol eon and study what Pothier and Pl ani ol say about
the various | egal concepts, and | amtaken aback at your saying that
they're just not good enough. They're sort of the basis of how we

t hi nk about |egal issues in this state.

M5. BERNAL: W are |looking at the fact that there are no
contingency fees, there are no class actions, there is a fee
shifting rule. Wen you put all of these issues together, it's
really inpractical that the plaintiffs are going to be bringing
their suit in France or Italy. It's just really -- it's al nost
i npossi ble that they are going to be bringing the suit. And the
realty is if these cases are dism ssed, nost |ikely they are not
going to refile in France or Italy.

THE COURT: Well, we've got a situation where | agree that
the class action vehicle is not as pronounced or not as defined
there, but they do have sone. |Italy doesn't, of course, have any
class legislation; but they do have, they all ow sonme consuner
associations to file clains on behalf of groups with various types
of clainms fromwhat |1've been | ooking at on the internet, in any
event, this is increasing. There has also been an introduction in
2004 of class actions in the new governnent's agenda in parlianent.
| couldn't find any |aw that has been passed but it's pending.

France, the president of the French Suprene Court, |
pi cked up recently, declared that class actions are inescapable in

that country. They also allow sone associations to file collective
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interests for consuners. | picked up a comment by the President
Chirac that indicates that he believes that greater consuner
protection is necessary and that sone |aws ought to be passed. So
they're noving in that direction, if they' re not there yet.

They do have sone vehicles. It seens to ne you don't I|ike
t he vehicle they have; but they have a vehicle that gets them
around, you want the American nmade vehicle, as | read you.

M5. BERNAL: The Italian do have joint action, but as our
expert stated they are not very effective. And |ooking at the
Sevesco case, which was the explosion at the Icnesa Plant. It took
al nost 15 to 20 years to resolve. The defendants brought up
Catalina (PHONETIC), which was a bl ood products case, and that case
actually took nine years to adjudicate.

THE COURT: No, | amaware of that. W look at the Union
Car bi de case in the '80s involving Union Carbide in India, took a
long tinme, but the court sent it back to India because that's where
alot of it happened. Now, | knowit's different in that case
because that's where the explosion took place. Here your argunent
is the manufacturer of Vioxx and the design of Vioxx and the testing
of Vi oxx took place here.

But the drugs were ingested there, the plaintiffs bought
t he product there, they bought it from Merck's subsidiary there or
i ndependent conpani es there, the advertisenent was in that country.
The treaters are all there, the people as | say live there. It's

just difficult to grab that litigation and nove it over here because
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the drug was manufactured here when the thrust of the litigation is
nmoving in the direction of warning which occurred there.

M5. BERNAL: Well, it's our contention that the nost
critical evidence is the evidence relating to the design,
devel opnent, testing, manufacturing, and how they marketed the drug,
the decision to recall, that all occurred in the United States.
That's what we feel is the nost critical evidence in this case.

THE COURT: | do understand the issue. | amgoing to be
granting the notion, but I do want to wite it so that you have an
opportunity to get nmy views on it. | think when you | ook at the
fact that particularly in Italy and France they do have a | ega
structure dealing wwth these issues, may not be as form dable as the
cl ass action structure here; but then when | go to the public
factors and then when | analyze the private interest factors also,
it's very difficult to justify noving all of those cases over here.
We are having enough difficulty dealing with the Anerican cases.

And dealing with the world cases -- | don't know, does
Merck sell in China, too? | hope not.

Al right. But | appreciate your brief, it was well done,
and it helped nme on that. Both of your briefs.

THE DEPUTY CLERK: May | have your appearance for the
record.

M5. BERNAL: Genevieve Bernal with Kenneth Ml &
Associ at es.

THE COURT: Thank you very nuch. Anything further?
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MR W TTMANN: No, your Honor .
THE COURT: The court will stand in recess.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x % * * % *
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