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THISDOCUMENT RELATESTO ALL CASES

The monthly pretrid conference was held on this date by Judge Eldon E. Falon. The Court
firsg met with Plaintiffs Liaison Counse (PLC), Defendant’s Liaison Counsd (DLC), and certain
members of the Plaintiffs Steering Committee (PSC) and the Defendants Steering Committee (DSC)
to discuss agendaitems for the pretria conference. At the pretria conference, counsel reported to the
Court on the topics st forth in Joint Report No. 11 of Raintiffs and Defendant’s Liaison Counsdl.
This conference was transcribed by Cathy Pepper, Officid Court Reporter. Counsel may contact Mrs.
Pepper at (504) 589-7778 to request a copy of the transcript. A summary of the monthly pretrid
conference follows.

l. LexisNexisFile & Save

PLC and DLC indicated that thereis till abrief delay between the docketing of the Fina

Transfer Order on which the cases gppear and the receipt of the records from the origind transferor



courts. Thisdeay isdue to the fact that the Clerk’ s Office cannot officidly docket the casein the
Eagtern Didtrict of Louisiana until the record of the case is actualy received from the transferor court.
Asaresult, there are brief ddaysin uploading to LexisNexisFile & Serve. If acaseisnot avalable on
LexisNexisFile & Serve, counsd are advised to contact Dorothy Wimberly at

dwimberly@stonepigman.com.

A number of counsd have informed Hughes Hubbard & Reed by letter or by filing forma
motions with the Court that they have withdrawn as counsel. Despite these | etters and motions, those
counsdl have not notified Lexis/Nexis File & Serve of this change in party/counsd status. In order to
facilitate case management and case organization, PLC and DL C are in the process of reviewing Pre-
Trid order No. 8 with the possibility of amending it to accommodate these concerns.  Furthermore,

IT ISORDERED that dl counsd shdl indicate in any and al motions to withdraw as counsd
that they have notified LexigNexis File & Serve of this change in party/counsd datus.

Il. State Court Trid Settings

On January 24, 2006, the Garza trid commenced in Starr County, Texas. Trid is scheduled
for four days each month. The Guerra caseis set for trid on April 17, 2006, in Texas Didtrict Court,
Hidalgo County. The Kozc caseis st for trid Florida Circuit Court, Hillsborough County, on May 1,
2006. Subject to briefing on whether the Court should hold consolidated trids, the New Jersey
Superior Court, Atlantic County has scheduled consolidated trids of the following cases: Cona and
McDarby on February 27, 2006; Hatch, McFarland, and LoPresti on April 24, 2006; and Doherty
and Klug on June 5, 2006. A tria of one or more plaintiffsis set for June 21, 2006, in the Cdifornia

Coordinated Proceeding, Cdifornia Superior Court, Los Angeles County. Findly, the Anderson case



issat for trid inthe Triba Court of the Missssppi Band of Choctaw Indians on August 7, 2006.

1. Sdlection of Casesfor Early Federal Court Trial

The Irvin/Plunkett case is set to be retried on February 6, 2006, in New Orleans, Louisana
The Borowicz caseis st for trial on June 12, 2006, in New Orleans. In addition, PLC and DLC will
meet with the Court on February 13, 2006, to set future cases for trid.

V.  ClassActions

Briefing is complete and, on February 2, 2006, the Court heard ord argument on the following:
(2) the PSC’'s Moation Class Certification of the Proposed Nationwide Persond Injury and Wrongful
Death Class Action; (2) the PSC’'s Motion for Suggestion of Remand of Class Proceeding; (3)
Merck’s Rule 12(b)(6) Motion to Dismiss the Medica Monitoring Master Class Action Complaint; and
(4) Merck’s Rule 12(b)(6) Motion to Dismiss the Purchase Claims Class Action Complaint.

V. Discovery Directed to Merck

DLC indicated that Merck continues to make productions of documents, as identified by
members of the PSC as priorities, on arolling bass. Furthermore, DLC indicated that Merck will
deliver copies of itsinsurance policies to the PSC by today. DLC aso advised that Merck will
produce the document production agreed upon in Pretria order No. 22 by February 10, 2006.

Regarding Merck’s privilege log and clamed privileged documents, the DSC will dectronicaly
submit a copy of Merck’s privileged documents to the Court divided into agreed upon categories.
From that list, the Court will take random samples of each category and render an order asto Merck’s
clam of privilege

VI. Discovery Directed to the FDA




The FDA’s production of documents responsive to the PSC’ s subpoena continues to occur in
waves.

On November 8, 2005, the FDA requested reimbursement from the PSC for the cost of
copying and bates numbering the congressona document wave of production. The PSC and the FDA
are not in agreement over thethisinvoice. Assuch, PLC and Michad Levy, counsd for the FDA, shdll
confer by telephone regarding this matter this afternoon.

On December 23, 2005, the FDA produced a privilege log for certain documents. The PSC is
in the process of reviewing the privilege assertions and will be filing a motion regarding chalengesto
privilege and redactions.

Furthermore, the FDA filed a Mation to Quash the Deposition of Dr. Graham that was
scheduled to take place on January 23, 2006. This motion was ordly argued on January 26, 2006.
The Court has not ruled on the motion yet.

VIl. Discovery Directed to Third Parties

PLC has advised the Court and DL C that within thirty (30) days the PSC will serve an
additiona subpoena on the FDA requesting the production of documents. Thusfar, the FDA, through
its counsd, CarmdinaAllis, and its pardegd specidist, Harold Streeper, has objected to the
production of documents requested in the prior subpoena and request served on the FDA by Plaintiffs.
The Court advised that it will order Stregper and Allis to appear a the May 23, 2005 monthly pretria
conference once PLC provides to the Court the names and addresses for Allis and Streeper.

VIll. Deposgtion Scheduling

The parties continue to notice and cross-notice depositionsin the MDL. PLC has advised
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DLC that coordination of cross-notices and the short time frames given for noticed depositions need to
be further addresses between Merck, the PSC, and state counsel so that depositions proceed in an
orderly process. The Court acknowledged that there needs to be greater coordination between ths
MDL and state cases regarding the cross-noticing of depositions. As such, the Court caled upon the
PSC, DSC, and the State Liaison Counsel to resolve this issue.

On January 19, 2006, PLC filed aMotion to Clarify Pretrid Order No. 17 Regarding
Assembly of Prior Discovery. PLC and DLC informed the Court that they will meet to amicably
resolve thisissue.

IX. Plaintiff Profile Form and Merck Profile Form

DLC indicated that Merck has continudly received deficient Plaintiff Profile Forms (“ PPFS”).
Merck has notified each plaintiff of his respective dleged deficiency, but despite the notice, Merck
contends that numerous plaintiffs have falled to cure the deficiencies. Asaresult, Merck has moved to
dismiss the complaints of those plaintiffs who have falled to cure these deficiencies.

Additionaly, Merck has requested a modification to the Merck Profile Form. The PSC,
however, opposes the requested modification. The parties informed the Court that they will continue to
confer on the maiter.

X. State/Federa Coordination—State Liaison Committee

Dawn Barrios provided the Court with an updated list of dl pending remand motions. In
addition, she advised the Court that the State Liaison Committee will aid in the coordination of cross-
noticing depostions in the MDL with gate court litigetion.

XI. Pro Se Clamants




PLC indicated that he continues to communicate with various pro se cdlamants and advise them
of attorneysin their repective states and other pertinent information regarding the MDL. DLC has
discussed with PLC Merck’ s obligation to respond to complaintsfiled by pro se individudsin those
instances where the complaints have not been served. PLC and DLC will confer on this matter to
resolveit.

XIl.  Mation for Clarification of Pretrid Order No. 19

On November 16, 2005, Motley Rice, LLC filed aMotion for Clarification of Pretria Order
No. 19. The PSC filed an opposition. The motion was set for hearing on February 2, 2006. Counsdl
informed the Court that they resolved their dispute. Accordingly, the Court denied Motley Rice's
motion as moot without pregudice.

XIIl.  Mation to Dismiss Foreign Class Action Complaints on Forum Non Conveniens
Grounds

On January 12, 2006, Merck filed aMation to Dismiss All Foreign Class Action Complaints.
A hearing was scheduled for February 2, 2006; however, the parties agreed  that the motion should not
be heard on that date because briefing was not complete. This matter will be put on the agenda for the
next monthly pretria conference. In addition, the parties involved shdl work out a briefing schedule

and submit the agreed upon schedule to the Court for gpprova. XIV. LouisanaAttorney Generd and

Blue Cross Métters

Counsd for Plantiffsin the Louisana Attorney Generd and Blue Cross cases has filed with the
Court amotion requesting a scheduling order and trid date for these matters. In addition, the Plaintiff’s
Motion for Leave of Court to Amend its Complaint has been set for hearing on February 15, 2006.

This motion, however, has not been set for ord argument.
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XV. New Moations

On January 24, 2006, the plaintiff in McGhee v. Merck, 05-2573 filed aMotion to Modify
Pretrid Order 18B So That Plaintiffs Do Not Have to File and Serve on Defendants Medical records
VialLexisNexis Fileand Serve.

XVI.  Next Status Conference

The next monthly pretriad conference will be held on March 23, 2006, at 10:00 am. Counsdl
unable to attend in person may participate by telephone at 1-800-682-5640. The access code will be

47682208 and the Chairperson will be Judge Fallon.



