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  :
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.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. :

THIS DOCUMENT RELATES TO ALL CASES

The initial pretrial conference was held on this date by Judge Eldon E. Fallon.  The Court

first met with Plaintiffs’ Liaison Counsel (PLC) and Defendants’ Liaison Counsel (DLC) to

discuss agenda items for the pretrial conference.  Present at the Liaison Counsel meeting were

Russ Herman and Leonard Davis for the Plaintiffs and Phillip Wittman and Anthony DiLeo for

the Defendants.  A list of those individuals present at the initial pretrial conference is attached. 

At the conference, counsel reported to the Court on the topics set forth in Joint Report No. 1 of

Plaintiffs' and Defendants' Liaison Counsel.  This conference was transcribed by Karen Ibos,

Official Court Reporter.  Counsel may contact Karen Ibos at (504) 589-7776 to request a copy of

the transcript.  A summary of the initial pretrial conference follows.

I. Service List of Counsel/Lexis-Nexis Electronic Service Application

PLC and DLC met with LexisNexis (which has acquired Verilaw Technologies, Inc.) to

discuss cost, security, work product, and privacy issues, master service list and other items

relating to electronic service.  PLC and DLC have agreed that a service list of counsel in MDL
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1657 will be prepared by DLC and provided to PLC on an ongoing monthly basis.  While PLC

and DLC await further information from LexisNexis regarding cost for implementation, costs on

an ongoing basis, and the time frame for setup, LexisNexis has agreed to waive the first-time

registration fee and to reduce the filing fee.

II. Trial Settings

  DLC has agreed to provide a master list of all Vioxx lawsuits that are set for trial, which

list shall contain the name of the parties, the court identification, docket number and an

identification of all counsel of record.  DLC reported that there are currently eleven (11) Vioxx

lawsuits set for trial in various state courts.  The Court indicated that it will put forth an effort to

coordinate the pretrial process in MDL 1657 with state court judges handling Vioxx cases, to the

extent possible.

III. Plaintiffs’ Steering Committee

The Court advised counsel of the time and energy that shall be required of counsel

appointed to the Plaintiffs’ Steering Committee (PSC).  The Court further advised Counsel that

any agreements made between PSC members and other parties to leave the PSC once appointed

will not be honored by the Court and sanctions may be imposed.  The Court also instructed

applicants for the PSC to focus the Court on any area of expertise that the applicant may have. 

Those applicants who have already submitted applications may file a brief supplement to his/her

application indicating his/her area of expertise.

IV. Defendants’ Steering Committee

IT IS ORDERED that no later than April 8, 2005, DLC shall provide to the Court the

names of counsel who DLC recommends be appointed Defendants’ Steering Committee



3

(DSC).

V. Master Complaint(s) and Master Answer(s)

PLC and DLC have agreed to report to the Court, following the formation of the PSC and

DSC, whether a Master Complaint of Master Complaints will be drafted.

VI. Tolling Agreement

 PLC and DLC had discussed the applicability of a master Tolling Agreement to be used

in MDL 1657.  DLC expressed that the Defendants have some concern regarding tolling

agreements, but indicated that the Defendant is still open to the possibility of a master Tolling

Agreement.  PLC reserved comment on tolling agreements until the PSC has been formed.  The

Court advised counsel that tolling agreements will not be preventative of discovery.  PLC and

DLC will continue to meet and confer in this issue.

VII. Deposition Guidelines

PLC and DLC have met and conferred to discuss an initial protocol for the taking of

depositions in MDL 1657.  PLC indicated that he will not be able to agree to all of DLC’s

suggested depositions guidelines until the PSC has been formed.  The Court advised PLC and

DLC that there are certain procedural aspects of the deposition guidelines that can be agreed to

by PLC and DLC before a PSC or DSC has been established.  The Court will meet with Liaison

Counsel with a view toward fashioning deposition guidelines before the next monthly meeting.

Further,  DLC has agreed to provide to PLC, at plaintiffs’ cost, copies of all depositions

so that PLC can maintain copies in a depository.  

VIII. Plaintiffs’ Document Depository

PLC reported that, to date, Merk has produced, in various state and federal Vioxx
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litigation throughout the country, between seven (7) million and eight (8) million pages of

documents that are Bates numbered.  Virtually all documents have been produced

electronically and are fully searchable.  PLC is in communication with DLC so that these

documents can be made available to PLC and an electronic depository can be established

that will be available to all plaintiffs’ counsel in MDL 1657.  The Court suggested to

counsel that a common depository with common numbers be established.  DLC advised

the Court that, due to the fact that the Defendants already have a separate document

depository, he does not anticipate the creation of a joint depository.

IX. Plaintiff Profile Form

DLC has provided to PLC a proposed Plaintiff Profile Form (PPF).  PLC indicated that

certain plaintiffs’ counsel have expressed objections to a burdensome and/or overly intrusive

PPF.  Consequently, PLC feels that the parties may need assistance from the Court in finalizing a

PPF.  Further discussions regarding a PPF, together with medical authorizations and HIPAA

related issues, will occur following the creation of the PSC.  

The Court advised counsel that, after a reasonable amount of time has elapsed, those

parties who have not completed the PPF may be dismissed from MDL 1657 with prejudice.

X. Plaintiff Time and Billing Guidelines

PLC is preparing time and billing guidelines to be submitted to the Court for

consideration.  In connection with the creation of such guidelines, PLC has had communications

with certified public accountants who are independent from the firms involved in this litigation. 

The Court explained that it will want to receive forms indicating plaintiffs’ counsel’s time and

expenditures every two months.  The Court will treat this information as plaintiffs’ counsel’s
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work product and will not disclose that information to any other parties.  PLC indicated that

counsel working on committees formed by the PSC will also submit time and billing

information.

XI.  Position Papers

PLC and DLC each submitted to the Court his respective position paper on March 11,

2005, pursuant to Pretrial Order #2.  The Court advised counsel that either side can supplement

their position paper in the future as necessary.

XII. Third-Party Payor Claims/Defendants Other than Merk

The Court indicated that it has been made aware of various claims asserted by third-party

payors and non-tort claims asserted by consumers.  Several counsel reported to the Court

concerning the number of third-party payor claims and consumer claims that have been filed thus

far and suggested to the Court methods of handling the various categories of claims.  The Court

advised counsel that it will not allow double discovery in this matter and, further, that only one

PSC will be created.  The Court explained that the various groups of claims will be represented

on the PSC.  The Court also indicated that it has not yet decided whether class certification will

be handled by this Court.

XIII. Next Status Conference

The next pretrial status conference shall be held on Thursday, April 28, 2005, at 9:00 a.m.

in the Courtroom of Judge Eldon E. Fallon.

/s/ Eldon E. Fallon
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