
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA 

IN RE: XARELTO (RIVAROXABAN) * MDL NO. 2592
PRODUCTS LIABILITY LITIGATION *

*
* SECTION L
*
* JUDGE ELDON E. FALLON
*
* MAG. JUDGE NORTH

*  *  *  *  *  *  *  *  *   *  *  *  *  *  *  *  *  *  *  *  * *

THIS DOCUMENT RELATES TO ALL CASES

PRE TRIAL ORDER NO. 8
(ESTABLISHING STANDARDS AND PROCEDURES FOR COUNSEL SEEKING

REIMBURSEMENT FOR COMMON BENEFIT FEES AND COSTS)

I. SCOPE OF ORDER

This Order is entered to provide standards and procedures for the fair and equitable

sharing among plaintiffs, and their counsel, of the burden of services performed and expenses

incurred by attorneys acting for the common benefit of all plaintiffs in this complex litigation.

A. Governing Principles and the Common Benefit Doctrine

The governing principles are derived from the United States Supreme Court's common

benefit doctrine, as established in Trustees v. Greenough, 105 U.S. 527 (1881); refined in, inter

alia, Central Railroad & Banking Co. v. Pettus, 113 U.S. 116 (1884); Sprague v. Ticonic

National Bank, 307 U.S. 161 (1939); Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970);

Boeing Co. v. Van Gemert, 444 U.S. 472 (1980); and approved and implemented in the MDL

context, in inter alia, In re Air Crash Disaster at Florida Everglades on December 29, 1972, 549 

F.2d 1006, 1019-21 (5th Cir. 1977); In re MGM Grand Hotel Fire Litigation, 660 F.Supp. 522,
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525-29 (D. Nev. 1987); In re Zyprexa Prods. Liab., 594 F.3d 113 (2d Cir. 2010); In re Vioxx

Prods. Liab. Litig., MDL No 1657 (E.D. La  Aug. 4, 2005), available at

http://www.laed.uscourts.gov/vioxx/Orders/Orders.htm (follow "Pretrial Order No. 19 link). 

Common benefit work product includes all work performed for the benefit of all plaintiffs,

including pre-trial matters, discovery, trial preparation, trial, a potential settlement process, and

all other work that advances this litigation to conclusion.

B. Application of this Order

This Order applies to all cases now pending, as well as to any case later filed in,

transferred to, or removed to this Court and treated as part of the coordinated proceeding known

as In Re: Xarelto (Rivaroxaban) Products Liability Litigation, MDL 2592. This Order further

applies to each attorney who represents a plaintiff with a case now pending in or later filed in,

transferred to, or removed to this Court; and to each attorney who represents a plaintiff with a

case filed in a state court who benefits from common benefit work prepared in this litigation. 

C. Establishing a Common Benefit fee and Cost Fund

At the appropriate time the Court will establish a mechanism for creating funds for

reimbursing counsel for common benefit costs and fees.  The following standards and procedures

are to be utilized by any counsel seeking reimbursement for common benefit fees or costs.  

II. PLAINTIFFS' COUNSEL'S TIME AND EXPENSE SUBMISSIONS

Reimbursement for costs and/or fees for services of all plaintiffs' counsel performing

functions in accordance with this order will be set at a time and in a manner established by the

Court after due notice to all counsel and after a hearing. The following standards and procedures

are to be utilized by any counsel seeking fees and/or expense reimbursement.
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A. General Standards

(1) All time and expenses submitted must be incurred only for work authorized
in advance by the PSC Executive Committee or known to Co-Plaintiffs'
Liaison counsel and approved by the Court.

(2) These Time and Expense Guidelines are intended for all activities performed
and expenses incurred by counsel that relate to matters common to all
claimants in MDL 2592. Further, any claimants' counsel that may at a later
date, seek reimbursement or compensation for common benefit time and
expenses (including any state court counsel) shall comply with these
guidelines and any submission by such counsel shall be in accordance with
this Pre-Trial Order.

(3) Co-Plaintiffs' Liaison Counsel has retained and the Court approves the
retention of Philip Garrett, CPA ("PG"), to assist and provide accounting
services to Co-Plaintiffs' Liaison Counsel, the Plaintiff's Steering Committee,
and the Court in MDL 2592. PG will be assisting in compiling submissions
and will provide reports to Plaintiffs' Liaison Counsel who shall submit them
to the Court on a monthly basis. These reports will include both time and
expenses and will summarize, with back-up detail, the submissions of all
firms. Submission of time and expense records to PG and the Court shall be
considered as if submitted under seal.  P.G. shall periodically submit to Co-
Plaintiffs' Liaison Counsel detailed bills for all of his services in connection
with this litigation.  These bills shall be considered a shared cost, and P.G.'s
bills shall be paid upon approval by the Court.  See supra Paragraphs II(C)
& (D).    

(4) Time and expense submissions must be submitted timely, on a monthly basis,
to PG electronically at the website set up to handle time/billing submissions
"http://Xarelto.GarrettCo-CCMS.com". It is essential that each firm, on a
monthly basis, timely submit its records for the preceding month. All
submissions shall be certified by a senior partner in each firm attesting to the
accuracy and correctness of the submission.

(5) The first submission is due on March 15, 2015 and should include all time
and expense through February 28, 2015. Thereafter, time and expense
records shall be submitted on the 15th of each month and shall cover the time
period through the end of the preceding month. Any time or expense records
submitted more than two (2) months in arrears may not be considered or
included in any compilation of time or expense calculation and shall be
disallowed, except for good cause shown and with Court approval.

B. Time Reporting
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(1) Only time spent on matters common to all claimants in MDL 2592 will be
considered in determining fees. No time spent on developing or processing
any case for an individual client (claimant) will be considered or should be
submitted.

(2) All time must be accurately and contemporaneously maintained. Time shall
be kept according to these guidelines and specifically in accordance with the
Case Cost Management System Task Codes, as outlined in Attachment "A".
All counsel shall keep a daily record of their time spent in connection with
common benefit work of this litigation, indicating with specificity the hours,
location and particular activity (such as "conduct of deposition of A.B." or
"trial and hearing attendance"). The failure to maintain such records, as well
as insufficient description of the activity, may result in a forfeiture of fees.

(3) All time for each firm shall be maintained in one tenth of an hour increments.
Failure to do so may result in time being disallowed.

(4) All time records shall be submitted to the PG website, together with a
summary report of the total member firm time broken down by each 
timekeeper and Task Code, reflecting the time spent during the preceding
month and the accumulated total of all time incurred by the firm during the
particular reporting period. The summary report is located on the PG website.

(5) The summary report form shall be certified by a senior partner of the
submitting firm each month attesting to the accuracy and correctness of the
monthly submission.

C. Expense Reporting

(1) Advanced costs will be deemed as either "Shared" or "Held."  Both Shared
and Held Costs are those incurred for the common benefit of the MDL as a
whole; no individual client-related costs will be considered as Share or Held
Costs.

a. Until the Court establishes a Common Benefit Cost Fund, Shared
Costs will be paid out of a separate Plaintiffs' Steering Committee
MDL 2592 Fund account to be established by Plaintiffs' Liaison
Counsel and to be funded by all members of the PSC and others as
determined by the PSC. The Plaintiffs' Steering Committee MDL
2592 Fund account will be administered by Gainsburgh, Benjamin,
David, Meunier, & Warshauer and monitored by PG.

b. Held Costs are those that will be carried by each attorney in MDL
2592 and reimbursed as and when determined by the Court.
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(2) Each member of the PSC and any others as set forth in section (1) above will
contribute to the Plaintiffs' Steering Committee MDL 2592 Fund at times and
in amounts sufficient to cover the administration of the MDL. The timing and
amount of each assessment will be determined by the PSC.

D. Shared Costs

(1) Shared Costs are costs incurred for the common benefit of the MDL as a
whole. No individual client-related costs can be considered as Shared Costs.
All costs of a substantial nature that are for the common benefit of the MDL
and fall under the following categories shall be considered Shared Costs and
qualify to be submitted and paid directly from the Plaintiffs' Steering
Committee MDL 2592 Fund account, until the Court establishes a Common
Benefit Cost Fund. All Shared Costs must be approved by Co-Plaintiffs'
Liaison Counsel prior to being incurred and prior to payment or known to
Co-Plaintiffs' Liaison Counsel and approved by the Court. Shared Costs
include:

a. Court, filing and service costs;
b. Deposition and court reporter costs;
c. Document Depository: creation, operation, staffing, equipment and

administration;
d. Co-Plaintiffs' Liaison Counsel administrative matters (e.g., expenses

for equipment, technology, courier services, long distance,
conference calls, telecopier, electronic service, postage, meeting
expenses, travel for administrative matters, photocopy and printing,
secretarial/temporary staff, etc.);

e. PSC  group  administration  matters  such  as  meetings  and
conference calls;

f. Legal and accountant fees;
g. Expert witness and consultant fees and expenses;
h. Printing, copying, coding, shipping, scanning (both in and out of

house or extraordinary firm cost);
i. Research by outside third party vendors/consultants/attorneys;
j. Common witness expenses including travel;
k. Translation costs;
l. Bank or financial institution charges;
m. Investigative services;
n. Claims Administrator charges;
o. Special Master charges;
p. CPA's charges.

(2) Co-Plaintiffs' Liaison Counsel shall prepare and be responsible for
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distributing to the appropriate plaintiffs' counsel and the PSC reimbursement
procedures and the forms associated therewith. Request for payments should
include sufficient information to allow Co-Plaintiffs' Liaison Counsel and the
CPA to account properly for costs and to provide adequate detail to the
Court. 

E. Held Costs

(1) Held Costs are costs incurred for the global benefit of the MDL. Held costs
are those that do not fall into the above Shared Costs categories but are
incurred for the benefit of all plaintiffs in general. No specific client-related
costs can be considered as Held Costs. All costs of a substantial nature that
are for the common benefit and fall under the following categories shall be
considered Held Costs and qualify to be submitted for consideration by the
PSC and the Court for future reimbursement.

a. Telefax charges
b. Postage, shipping, courier, certified mail
c. Printing and photocopying (in-house)
d. Computerized research - Lexis/Westlaw
e. Telephone - long distance (actual charges only)
f. Travel - pursuant to Travel Limitations set forth below, including

travel for counsel to attend depositions, court or legislative matters.
i. Airfare
ii. Reasonable ground transportation
iii. Hotel
iv. Reasonable meals and entertainment
v. Reasonable other (parking)
vi. Car rental, cabs, etc.

F. Travel Limitations

Except in extraordinary circumstances approved by Co-Plaintiffs' Liaison Counsel or the

PSC, all travel reimbursements are subject to the following limitations:

(1) Airfare. Only the lowest-price available coach airfare at time of booking (either at
restricted coach rates or rates which allow the reservation to be rebooked without
surcharge and other agency fees) for a reasonable itinerary will be reimbursed.
Notwithstanding the foregoing, first class airfare shall be allowed for cross-country
flights that exceed four hours non-stop flight time or international flights. Airfare
expense submissions must be supported by an invoice or receipt for airfare that
shows class of airfare purchased, name of traveler, and destination. If an invoice or
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receipt is not available, a canceled check or credit card statement may be submitted
provided an Affidavit from the traveler is also submitted stating that the expense was
for coach airfare, within the limitations of this Pre-Trial Order, and that the trip was
for common benefit. If first class if flown and only coach fare is reimbursable, proof
of applicable coach fare shall be submitted.

(2) Hotel.  Hotel room charges will be reimbursed up to the greater of (a)
$300 per night excluding taxes, or (b) the average available room rate of the Hyatt,
Hilton, and Marriott hotels (or comparable) in that city. Hotel expense submissions
must be supported by a hotel issued receipt. 

(3) Meals. Meal expenses must be reasonable. Meal expense submissions must be
supported by receipts or credit card statements that reflect the date and those
partaking in the meal.

(4) Cash Expenses. Miscellaneous cash expenses for which receipts generally are not
available (tips, luggage handling, pay telephone, etc.) will be reimbursed up to
$50.00 per trip, as long as the expenses are properly itemized.

(5) Rental Automobiles. Luxury automobile or limousine rentals will not be fully
reimbursed. If luxury automobiles or Limos are selected, then the difference between
the luxury and non-luxury vehicle rates must be shown on the travel reimbursement
form, and only the non-luxury rate may be claimed. Rental automobile expense
submissions must be supported by receipts or credit card statements. Such rentals
shall be limited for purposes of traveling to or from meetings, hotel, court
appearances and airport. The use of hired limousines is discouraged.

(6) Mileage. Mileage claims must be documented by stating origination point,
destination, total actual miles for each trip, and the rate per mile paid by the
member's firm. The maximum allowable rate will be the maximum rate allowed by
the IRS (currently 57.55 cents per mile).

G. Non-Travel Limitations

The following apply:

(1) Long Distance and Cellular Telephone: Long distance and cellular telephone charges
must be documented. Copies of the telephone bills must be submitted with notations
as to which charges relate to this litigation.

(2) Shipping, Courier, and Delivery Charges: All claimed expenses must be documented
with bills showing the sender, origin of the package, recipient, and destination of the
package.
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(3) Postage Charges: A contemporaneous postage log or other supporting documentation
must be maintained and submitted. Postage charges are to be reported at actual cost.

(4) Telefax Charges: Contemporaneous records should be maintained and submitted
showing faxes sent and received. The per-fax charge shall not exceed $1.00 per page.

(5) In-House Photocopy: A contemporaneous photocopy log or other supporting
documentation must be maintained and submitted. The maximum copy charge is 25¢
per page.

(6) Computerized Research - Lexis/Westlaw: Claims for Lexis, Westlaw, and other
computerized legal research expenses should be in the exact amount charged to
the firm for these research services.  If any bulk rate or reduced rates are
applicable, the lowest cost incurred by the firm shall be charged.  All such
computerized legal research must be approved by Co-Plaintiffs' Liaison Counsel
in advance and before submission.

III. PROCEDURES TO BE ESTABLISHED BY CO-PLAINTIFFS' LIAISON
COUNSEL

Co-Plaintiffs' Liaison Counsel or the CPA may establish forms and procedures to

implement and carry out the time and expense submissions required by the Court and necessary

to compile and maintain the records. These forms shall be made available by Co-Plaintiffs'

Liaison Counsel or from the Court's website.

Questions regarding the guidelines or procedures or the completion of any forms should

be directed to Co-Plaintiffs' Liaison Counsel: Leonard A. Davis, Herman, Herman & Katz, LLC,

820 O'Keefe Avenue, New Orleans, LA 70113, Phone: (504) 581-4892, Fax: (504) 561-6024, or

Gerald Meunier, Gainsburgh, Benjamin, David, Meunier, & Warshauer, 2800 Energy Center,

1100 Poydras St., New Orleans, LA 70113, Phone: (504) 522-2304, Fax: (504) 528-9973; or to 

CPA: Garett and Company CPA's, 156 Bald Eagle Dr. Abita Springs, La. 70420, Phone: (985)

635-1500, E- Mail: philipgarrettsr@yahoo.com; or the Court.
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New Orleans, Louisiana, this 13th day February, 2015.

                                                                   
ELDON E. FALLON
UNITED STATES DISTRICT JUDGE
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ATTACHMENT “A” 
 

Case Cost Management System 
Task Codes 

 

1 
 

 

The Case Cost Management System Task Codes are intended for use in the In re: Xarelto 
(Rivaroxaban) Products Liability Litigation, MDL No. 2592.  The numbers below refer to Task 
Codes.  Counsel shall use the following Task Codes when submitting their time reporting, as 
outlined in paragraph II(B)(2) of the preceding pretrial order. The following definitions elaborate 
on the intended scope of each phase and task and should guide attorneys in coding time.  All 
time should be accurately and contemporaneously maintained for work performed on common 
benefit matters.    

1. Case Administration and Monitoring 

  Administration tasks of the case, as well as monitoring emails and motions filed. 

110 Fact Investigation/Development 
All actions to investigate and understand the facts of a matter. Covers interviews 
of potential common benefit witnesses, potential class representatives, or potential 
“bellwether” or “test case” plaintiffs, review of documents to learn the facts of the 
case (but not for document production, Task Code 320), work with an 
investigator, and all related communications and correspondence. 

130 Experts/Consultants 
Identifying and interviewing common benefit experts and consultants (testifying 
or non-testifying), working with them, and developing expert reports. Does not 
include preparing for expert depositions (Task Code 340) or trial (Task Code 
420). 

140 Document/File Management 
A narrowly defined task that comprises only the processes of creating and 
populating document and other databases or filing systems. Includes the planning, 
design, and overall management of this process. Work of outside vendors in 
building common benefit litigation support databases should be a Shared 
Expense. 

150 Budgeting 
Covers developing, negotiating, and revising the budget for a matter. 

190 Other Case Assessment, Development and Administration 
Time not attributable to any other overall task. Specific use in a given matter often may 
be pre-determined jointly by Co-Liaison or Lead Counsel or the Court. 

195 Travel  
Travel time for attendance at a meeting, hearing or status conference where such 
attendance is not required by the Court nor requested by Co-Liaison or Lead 
Counsel. If other work in this litigation is being completed during travel time, 
then the time spent on the other work should be classified appropriately for that 
work. 

196 Status Conferences and Hearings 
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ATTACHMENT “A” 
 

Case Cost Management System 
Task Codes 

 

2 
 

Attendance at hearings or status conferences where you are not required to attend 
by the Court. If your attendance is required, then you would use Task Code 230 
(status conference), Task Code 240 (dispositive motion) or Task Code 450 (trial). 
 

2. Pre-Trial Pleadings and Motions 
 
Covers all pleadings and all pretrial motions and procedures other than discovery. 
 

210 Pleadings 
Developing (researching, drafting, editing, filing) and reviewing complaints, answers, 
counter-claims and third party complaints. Also embraces motions directed at pleadings 
such as motions to dismiss, motions to strike, and jurisdictional motions. 

 220 Preliminary Injunctions/Provisional Remedies 
Developing and discussing strategy for these remedies, preparing motions, affidavits and 
briefs, reviewing opponent's papers, preparing for and attending court hearing, preparing 
witnesses for the hearing, and effectuating the remedy. 

230 Court Mandated Conferences 
Preparing for and attending hearings and conferences required by court order or 
procedural rules (including Rule 16 sessions) other than settlement conferences. 

240 Dispositive Motions 
Developing and discussing strategy for or opposing motions for judgment on the 
pleadings and motions for complete or partial summary judgment, preparing papers, 
reviewing opponent's papers, defensive motions (e.g., motion to strike affidavit 
testimony, Rule 56(f) motion), and preparing for and attending the hearing. 

250 Other Written Motions/Submissions 
Developing, responding to, and arguing all motions other than dispositive (Task Code 
240), pleadings (Task Code 210), and discovery (Task Code 350), such as motions to 
consolidate, to bifurcate, to remand, to stay, to compel arbitration, for MDL treatment 
and for change of venue. 

260 Class Action Certification and Notice 
Proceedings unique to class action litigation and derivative suits such as class 
certification and notice. 
 

3. Discovery 
 
Includes all work pertaining to discovery according to court or agency rules. 
 

310 Written Discovery 
Developing, responding to, objecting to, and negotiating interrogatories and requests to 
admit. Includes mandatory meet-and-confer sessions. Also covers mandatory written 
disclosures as under Rule 26(a) and negotiation and compilation of fact sheets. 
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ATTACHMENT “A” 
 

Case Cost Management System 
Task Codes 

 

3 
 

320 Document Production 
Developing, responding to, objecting to, and negotiating document requests, including 
the mandatory meet-and-confer sessions to resolve objections. Includes identifying 
documents for production, reviewing documents for privilege, effecting production, and 
preparing requested privilege lists. (While a general review of documents produced by 
other parties falls under this task, coding and entering produced documents into a 
database is Task Code 140 and reviewing documents primarily to understand the facts is 
Task Code 110.) 

330 Depositions 
All work concerning depositions, including determining the deponents and the timing and 
sequence of depositions, preparing deposition notices and subpoenas, communicating 
with opposing or other party's counsel on scheduling and logistics, planning for and 
preparing to take the depositions, discussing deposition strategy, preparing witnesses, 
reviewing documents for deposition preparation, attending depositions, and drafting any 
deposition summaries. 

340 Expert Discovery 
Same as Task Code 330, but for expert witnesses. 

350 Discovery Motions 
Developing, responding to, and arguing all motions that arise out of the discovery 
process. Includes the protective order process. 

390 Other Discovery 
Less frequently used forms of discovery, such as medical examinations and on-site 
inspections. 
 

4. Trial Preparation and Trial 
 

Commences when Co-Liaison or Lead Counsel or the Court determine that trial is 
sufficiently likely and imminent so that the process of actually preparing for trial begins. It 
continues through the trial and post-trial proceedings in the trial court. Once trial begins, lawyers 
who appear in court presumptively should bill their court time to Task Code 450 Trial and 
Hearing Attendance. Litigation work outside the courtroom during this phase (e.g., evenings, 
weekends and the time of other attorneys and support personnel), should continue to be classified 
using other 400 Task Codes. 

 
410 Fact Witnesses 

Preparing for examination and cross-examination of non-expert witnesses. 
420 Expert Witnesses 

Preparing for examination and cross-examination of expert witnesses. 
430 Written Motions/Submissions 

Developing, responding to and arguing written motions during preparation for trial and 
trial, such as motions in limine and motions to strike proposed evidence. Also includes 
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ATTACHMENT “A” 
 

Case Cost Management System 
Task Codes 

 

4 
 

developing other written pre-trial and trial filings, such as jury instructions, witness lists, 
proposed findings of fact and conclusions of law, and trial briefs. 

440 Other Trial Preparation and Support 
All other time spent in preparing for and supporting a trial, including developing overall 
trial strategy, preparing opening and closing arguments, establishing an off-site support 
office, identifying documents for use at trial, preparing demonstrative materials, etc. 

450 Trial and Hearing Attendance 
Appearing at trial, at hearings and at court-mandated conferences, including the pre-trial 
conferences to prepare for trial. For scheduling conferences that are denominated as "Pre-
Trial Conferences", but not directed toward conduct of the trial, use Task Code 230. 

460 Post-Trial Motions and Submissions 
Developing, responding to and arguing all post-verdict matters in the trial court, such as 
motions for new trial or j.n.o.v., for stay pending appeal, bills of costs, and requests for 
attorney's fees. 

470 Enforcement 
All work performed in enforcing and collecting judgments and asserting or addressing 
defenses thereto. 

475 Appeal 
Covers all work on appeal or before a reviewing body. 

485 Appellate Motions and Submissions 
Developing, responding to and arguing motions and other filings before a reviewing 
body, such as motions and other filings for stay pending appeal. 

495 Appellate Briefs 
Preparing and reviewing appellate briefs. 

498 Oral Argument 
Preparing for and arguing an appeal before a reviewing body. 
 

5. Analysis and Strategizing 
 

501 Analysis/Strategy 
Targeted for Co-Liaison and/or Lead Counsel, committee chairs and committee members 
that are doing common benefit work at the highest level. The thinking, strategizing, and 
planning for a case, including discussions, writing, and meetings on case strategy. Also 
includes initial legal research for case assessment purposes and legal research for 
developing a basic case strategy. Most legal research will be under the primary task for 
which the research is conducted, such as research for a summary judgment motion (Task 
Code 240). Once concrete trial preparation begins, use Task Code 440 for trial strategy 
and planning. 
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ATTACHMENT “A” 
 

Case Cost Management System 
Task Codes 

 

5 
 

6. Settlement/Non-Binding ADR 
 
601 Settlement/Non-Binding ADR 

All activities directed specifically to settlement. Encompasses planning for and 
participating in settlement discussions, conferences, and hearings and 
implementing a settlement. Covers pursuing and participating in mediation and 
other non-binding Alternative Dispute Resolution (ADR) procedures. Also 
includes pre-litigation demand letters and ensuing discussions. 
 

 
In summary, the Task Codes are: 
 

1. Case Administration and Monitoring; 
2. Pre-Trial Pleadings and Motions; 
3. Discovery; 
4. Trial Preparation and Trial; 
5. Analysis and Strategizing; and 
6. Settlement/Non-Binding ADR. 

 

NOTE:  WHEN LOGGED INTO THE CASE COST MANAGEMENT SYSTEM YOU WOULD USE THE 

NUMBER ACCOMPANYING THE APPLICABLE TASK CODE AND THE PROGRAM WILL 

AUTOMATICALLY TALLY IT INTO THE APPROPRIATE BUCKET (OF THE 6 BUCKETS). THE EXACT 

TASK CODE AND THE DESCRIPTION OF YOUR SERVICES WILL BE IN THE SYSTEM BUT THE 

SUMMARY WILL JUST SHOW THE 6 MAIN CATEGORIES. 
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